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AND   IN    CHAMBEES. 

55  &  56  VICTORIiE. 


J^.  28. 


[IN  CHAMBERS.] 

IH  THE  Will  op  DIXSON.  

AimmHration  and  Probate  Act  1890  (No.  1060),  #.  23^JppU€aHon  for  a  jwy.  ^^^»  «^- 

In  an  application  under  sec.  23  of  the  AdminUtration  and  Probate  Act  1890, 
it  liei  on  the  applicant  to  show  that  there  is  a  question  of  fiict  fit  to  be  tried 
l>y»  jury. 

The  mere  &ct  that  a  caveat  has  been  lodged,  or  that  the  testamentary  capacity  of 
a  tertator  will  be  in  dispute,  does  not  constitute  a  fit  cause  that  that  question  of  fact 
Aooid  be  tried  by  a  jury. 

Bemble,  that  the  provisions  of  sec.  23  are  intended  for  the  assistance  of  a  judge, 
ud  tliat  it  18  for  a  judge  at  the  trial  to  order  a  jury  if  he  shall  think  fit. 

Applioatiom  by  the  caveators,  under  sec.  23  of  the  Adminisfra- 
^  and  Probate  Act  1890,  that  the  question  of  fact,  whether  the 
testator  was  of  sound  testamentary  capacity  at  the  time  of  the 
execution  of  his  will,  should  be  tried  by  a  judge  sitting  with 
ajuiy. 

Coldham  in  support  for  the  caveators. 

Topp  for  the  executors  to  oppose — ^No  question  of  fact  has  yet 
uisen.     This  question  can  only  arise  at  the  trial,  and  then  it 
is  for  the  judge,  if  he  think  fit,  to  decide  that  the  question  of  fact 
^  tried  by  a  jury. 
V.UR,  Vd.  XVIII.  .  A 
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1802  Hood,  J.     I  think  there  are  two  reasons  for  refasing  this 

Inrt         application.     In  the  first  place,  sec.  28  provides  that  the  Court 

^^'        may,  if  it  shall  think  fit,  cause  the  qnestion  of  fact  to  be  tried 

^<^>  ^'       by  a  jury.     It  lies  on  the  applicant  to    show   that  there  is  a 

qnestion  of  fact  fit  to  be  tried  by  a  jnry.     In  the  present  case  the 

applicants  merely  say  that  a  caveat  has  been  lodged,  and  that  the 

testamentary  capacity  of  the  testator  will  be  in  dispute,  and  that, 

therefore,  this  is  a  fit  case  to  be  tried  by  a  jury.     If  that  contention 

be   correct,  then  in  every  case  where  a  will  is  attacked  on  the 

ground  of  mental  incapacity,  the  matter  must  go  to  a  jury  if  either 

party  asks  for  it.     I  do  not  think  that  the  mere  assertion  that  the 

mental   capacity   of  the   testator   will  be   in   dispute   necessarily 

constitutes  a  reason  why  that  question  of  fact  should  be  tried  by  a 

jury.     I  therefore  refuse  the  application. 

In  the  second  place,  although  it  is  not  necessary  for  my 
decision,  I  think  that  an  examination  of  the  arrangement  of  the 
sees.  20  to  23  of  the  Act  inclusive,  bears  out  the  argument  of 
Mr.  Topp,  namely,  that  the  provisions  of  sec.  28  are  intended  for 
the  assistance  of  the  judge  at  the  trial  in  case  he  should  desire  the 
assistance  of  a  jury  to  try  any  question  of  fact.  Sec.  20  deals  with 
the  service  of  the  order  nisi ;  sec.  21  provides  that  if  the  caveator 
does  not  appear  on  the  return  day,  the  order  nisi  may  be  made 
absolute  on  an  affidavit  of  service.  Sec.  22  provides  that  on  the 
hearing  the  parties  may  verify  their  respective  cases  by  affidavit. 
Then  sec.  28  provides  that  where  a  question  of  fact  arises  in  any 
proceeding,  the  Court  may  cause  the  same  to  be  tried  by  a  jury. 
From  this,  I  think  it  is  evident  that  it  is  for  a  judge  at  the  trial  to 
order  a  jury  if  he  think  fit.  Although  I  think  that  this  is  the 
correct  interpretation  of  these  sections,  I  must  not  be  taken  as 
deciding  the  present  case  upon  that  interpretation. 

Proctors  for  the  caveators :  Moule  dk  Seddon. 
Proctors  for  the  executors  :  Brdham  d  Pirani. 

A.  P.  M. 
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JfeJ.  4. 
CALDWELL   v,   DONALDSON.  

DtfamoHo*-'**  Suit*  of  the  Supremt  Court  1884  "—Orrftfr  XXIL,  r.  1— Action  of         ^^^'  *^' 
damder — Denial  of  liability — Ferment  of  money  into  court — Order  XXXVL, 
r.  d7—PartieularM  of  emd&nee  in  mitigcOion  of  dwnages. 

In  an  action  of  slander,  where  the  innuendo  alleged  by  the  plaintiff  places  the 
meaaing  apon  the  words  complained  of  beyond  the  natural  meaning  of  such  words, 
the  defendant,  in  his  defence,  may  deny  the  innuendo  and  admit  the  slander,  and  pay 
money  into  court  in  respect  of  such  slander. 

Psrticiilars  given  by  a  defendant,  under  Order  XXXVL,  r.  87,  in  an  action  of 
ihiider,  should  not  be  filed  as  part  of  the  pleadings. 

Tms  was  an  applicatioD  by  summons  on  behalf  of  the  plaintiff 
for  an  order  that  the  defence  and  particulars  thereunder  be  amended 
or  struck  out,  on  the  grounds  that  the  same  tend  to  embarrass  the 
fair  trial  of  the  action,  and  that  the  same  are  not  in  compliance 
with  the  Rides  of  the  Supreme  Court y  Order  XXII.,  r.  1.  The 
statement  of  claim  was  in  the  following  form : — 1.  The  plaintiff  is  a 
stock  and  share  broker,  carrying  on  business  in  Melbourne.  2.  On 
the  22nd  October  1891  the  defendant  falsely  and  maliciously  spoke 
tnd  published  of  the  plaintiff,  in  Jiis  business  as  a  stock  and  share 
broker,  the  words  following:  ''I'll  stop  you  issuing  valueless 
cheques ;  I'll  bring  a  policeman,  and  have  you  arrested  for  this ;" 
and  also  (addressing  certain  bystanders  and  displaying  a  cheque), 
''  Look  here,  he  robbed  me  of  this  money ;  here  is  his  dishonoured 
cheque,"  meaning  by  the  said  words  that  the  plaintiff  had  been 
goilty  of  fraudulent  and  dishonest  practices  in  his  business  as  a 
stock  and  share  broker,  and  also  that  the  plaintiff  had  been  guilty 
of  the  indictable  offence  of  obtaining  money  from  him  (the  defen- 
dant) by  false  pretences,  and  was  liable  to  arrest,  imprisonment,  and 
ponishment  for  the  same. 

The  defence  was  as  follows  : — 1.  That  defendant  denies  that  he 
meaiit  by  the  words  complained  of  the  meanings,  or  any  of  the 
meanings,  alleged  in  the  innuendoes  contained  in  the  statement  of 
claim.  2.  As  to  the  words  complained  of,  without  the  alleged 
meanings,  the  defendant  brings  10/.  into  court,  and  says  that  the 
same  is  sufficient  to  satisfy  the  plaintiff's  claim. 

With  this  defence,  and  on  the  same  piece  of  paper,  particulars 
were  delivered  pursuant  to  Order  XXXVI.,  r.  87. 
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1892  Fink  in  support  of  the  summons — The  defence  is  a  denial  of 

Caldwell  liability,  and  the  defendant  is  not  allowed,  with  such  a  defence  in 
an  action  for  slander,  to  pay  money  into  court.  It  is  against  the 
express  provisions  of  Order  XXII.,  r.  1.  If  the  words  have  only 
one  meaning,  the  innuendo  is  surplusage,  and  if  the  defendant  had 
objected  thereto  he  should  have  moved  to  have  them  struck  out. 
Counsel  referred  to  Fleming  v.  Dollar  (a). 

Isaacs  to  oppose — The  fact  that  the  innuendo  is  put  in  shows 
that  the  words  do  not  naturally  bear  the  meaning  sought  to  be 
placed  upon  them.  The  defence  admits  the  speaking  of  the  words 
without  the  alleged  meaning,  and  pays  101.  into  Court ;  that  does 
not  amount  to  a  denial  of  liability.  The  particulars  annexed  under 
Order  XXXYI.,  r.  87,  are  not  part  of  the  pleadings,  and  were  never 
intended  to  be  so. 

Hood,  J.  With  regard  to  the  particulars  delivered,  I  have  no 
doubt  at  all  that  they  are  not  part  of  the  pleading ;  it  is  merely  a 
notice  which  has  to  be  given  by  the  defendant  in  order  to  enable 
him  to  give  certain  evidence  at  the  trial.  As  to  the  other  point,  I 
was  a  little  troubled  as  to  whether  the  innuendo  does  not  set  out 
the  only  possible  meaning  the  words  could  bear,  but  I  think  now 
that  the  innuendo  does  carry  them  beyond  the  natural  meaning. 
There  is  no  defence  to  the  slander.  The  defendant  admits  the 
slander,  and  pays  102.  as  satisfaction,  but  says  that  the  words  do 
not  bear  the  slanderous  meaning  which  the  plaintiff  seeks  to  put 
upon  them.  The  plaintiff  should  be  careful  not  to  file  the  notice 
of  particulars  as  part  of  the  pleadings.  I  dismiss  the  sunmions, 
with  82.  Ss.  costs,  and  certify  for  counsel. 

Summons  dismissed. 

Solicitors  for  plaintiff :  Fink,  Best,  d  P.  D.  Phillips. 
Solicitor  for  defendant :  J.  A.  Isaacs. 


W.  H.  M. 


(a)  28  Q.B.D.  388. 
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ANDERSON  v,  DOUGLAS  &  COMPANY.  F6b^4u 

laUrrogaioriM'' Objection  to  ammoer  oi»  ground  that  answen  tend  io  criminate —  ^olrojfd,  J, 
Editor  of  newspaper. 

A  judge  mmt  decide,  when  objectiou  is  taken  to  answer  an  interrogatory  on  the 
ground  that  it  may  tend  to  incriminate  the  person  answering,  whether  in  his  opinion 
the  qnettion  may  ha?e  such  a  tendency. 

Sopm'  ▼.  WUUams  (6  A.L.T.  65)  followed. 

Applioatiom  on  behalf  of  the  plaintifif  for  an  order  that  the 
defendants  do  deliver  fnrthdlr  and  better  answers  to  certain  inter- 
rogatories. 

The  pleadings  were  as  follows : — 

STATiiatHT  ov  Claim. 

1.  The  plaintiff  was,  at  aU  times  necessary  for  this  action,  a  resident  of,  and  an 
alderman  of,  the  town  of  Oeelong,  and  as  such  alderman  was,  and  was  known 
geoerally  to  he,  a  candidate  at  a  then  shortly  ensaing  election  for  the  office  of  mayor 
of  the  said  town,  and  bnt  one  other  alderman  besides  the  pUuntiff  was  a  candidate  for 
the  sud  office  at  the  said  election  therefor. 

2.  The  defendants,  at  all  times  necessary  for  the  purposes  of  this  action,  were  the 
proprietors  and  publishers  of  a  certain  newspaper,  circulating  at  Qeelong  aforesaid, 
called  and  known  as  the  Oeelong  Advertiser. 

3.  The  defendants  falsely  and  maliciously  printed  and  published  in  the  said 
newspaper  of  and  concerning  the  plaintiff,  and  of  and  concerning  him  as  such 
ildennan,  and  of  and  concerning  him  as  such  candidate  as  aforesaid,  the  following 
Nsodalous  words : — "  Time  was  when  a  Manners-Sutton  or  a  Normanby  satisfied  the 
ambition  of  the  elite  of  colonial  society.  That  is  no  longer  the  case,  and  in  municipal 
matters  we  ought  not  to  be  satisfied  with  a  class  of  men  as  mayors  who  are  utterly 
unable  to  realise  the  duties  which  attach  to  so  honourable  and  responsible  a  position" 
(meaning  to  indicate  as  a  person  of  that  class  the  plaintiff).  "A  man,  for  example, 
who  is  sober  only  by  accident"  (thereby  meaning  the  plaintiff),  "and  who  is  so 
amoroosly  inclined  that  he  cannot  enter  a  manufactory  where  women  are  employed 
without  embracing  the  most  buxom  of  them  is  scarcely  the  creature"  (meaning 
thereby  the  plaintiff)  "  that  we  should  select  to  preside  over  our  municipal  affairs. 

.  .  .  .  We  therefore  utter  in  time  a  word  of  warning,  not  to  the  burgesses, 
who  onfortunately  have  no  voice  in  the  selection,  but  to  the  town  council "  (meaniug 
tiie  town  council  of  the  said  town  of  Qeelong,  which  possessed  the  right  of  electing 
the  mayor  of  the  said  town),  *<who  will  be  held  seriously  responsible  for  what  they  do 
at  the  forthcoming  mayoral  election." 

4.  The  defendants  meant,  and  intended  to,  and  did  convey  by  the  said  words  that 
ths  plaintiff  was  an  individual  so  destitute  of  intelligence  and  personal  dignity,  and 
of  the  ordinary  sense  of  duty  and  responsibility  to  or  in  a  public  office,  that  he  was 
whoQy  unfit  to  be  appointed  to,  or  entrusted  with,  the  office  of  mayor  of  Geelong, 
nd  if  he  were  entnuted  therewith  he  would  degrade  and  discredit  it.  And  the  said 
Mnda&ts  also  meant,  and  intended  to,  and  did  convey  by  the  said  words  that  the 
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plAintiff  was  a  person  of  bo  habitually  dmnken  habits  that  it  was  only  by  som^  aod- 
dent  which  restrained  the  plaintiff  from  access  to  intoxicating  liquors  that  he  was 
ever  sober;  and  further,  that  the  plaintiff  was  a  person  who  had  so  little  reasonable 
and  proper  control  over  his  amorous  propensities  that,  on  entering  a  place  of  business 
where  women  were  employed,  the  pluntiff,  destitute  of  all  sense  of  dignity  and 
propriety,  either  in  himself  or  towards  the  said  women,  was  accustomed  to  seize  on  and 
embrace  such  of  them  as  he  chanced  to  fancy ;  and  further,  thaii  by  reason  of  the 
said  misconduct  the  plaintiff  could  not  accurately  or  appropriately  be  described  as  a 
man,  but  was  a  creature  practically  of  a  lower  order  than  mankind,  and  an  individual 
wholly  unworthy  of,  and  impossible  to  be  elected  to,  the  office  of  mayor  of  Geelong. 

5.  By  reason  of  the  premises,  the  plaintiff  was  greatly  injured  in  his  credit  and 
reputation,  and  was  also  greatly  injured  in  his  credit  and  reputation  as  such  alderman 
of  the  said  town  council  of  Qeelong,  and  by  reason  of  the  nearness  of  the  said 
election  to  the  said  publication  was  disabled  from  disabusing  the  minds  of  the 
councillors  and  aldermen  of  the  said  town  council  of  the  town  of  (Geelong  of  ihs 
said  charges  before  the  said  election,  and  was  therefore  compelled  to,  and  did  in  fact, 
withdraw  his  candidature  for  the  said  office. 

6.  The  defendants  also  falsely  and  maliciously  wrote  and  published  of  and  con- 
cerning the  plaintiff,  and  of  and  concerning  him  as  such  alderman  as  aforesaid,  the 
following  scandalous  words  : — "  If  we  tell  the  burgesses  that  their  money  has  some- 
times been  voted  away  by  a  man"  (meaning  the  plaintiff)  "so  drunk  that  he" 
(meaning  the  plaintiff)  ''could  not  possibly  have  known  what  he"  (meaning  the 
pluntiff)  "  was  doing,  it  may  possibly  induce  them  to  ponder  over  the  statements  of 
the  chairman  of  the  finance  committee  of  the  council,  and  ask  for  an  explanation  of 
them." 

7.  The  defendants  meant,  and  intended  to,  and  did  in  fact,  convey  by  the  said  words 
that  the  plaintiff,  in  toial  disregard  of  his  duty  as  and  being,  as  the  fact  was,  the 
chairman  of  the  public  works  committee  of  the  council  of  the  said  town  of  Qeelong, 
or  as  and  being  an  alderman  of  the  sud  council,  used  to  come  at  times  to  the  dis- 
charge of  his  duties,  as  such  chairman  or  as  such  alderman,  in  such  a  condition  of 
drunkenness  as  to  be  quite  incapable  of  duly  performing  the  said  duties  of  his  said 
office  or  offices;  and  that  notwithstanding,  and  reckless  of  that  fact,  the  plaintiff  on 
such  occasions,  as  such  chairman  or  as  such  alderman,  voted  away  the  public  funds 
of  the  said  town  of  Qeelong,  to  the  great  detriment  and  disadvantage  of  the  said 
town,  and  that  in  view  of  the  said  matters  the  conduct  ■  and  statements  of  the 
plaintiff  as  such  chairman,  or  as  such  alderman,  deserved  and  demanded  a  dose,  and, 
to  him,  discreditable  investigation. 

9.  The  defendants  also  on  the  13th  day  of  March  1891,  falsely  and  maliciously 
printed  and  published  of  the  plaintiff,  and  of  him  as  such  alderman  of  the  said  town 
of  Qeelong,  the  following  scandsdous  words :  — "  Members  of  the  council"  (meaning  the 
town  council  of  the  town  of  Qeelong)  **  affect  a  happy  unconsciousness  of  having  any 
black  sheep  in  the  fold,  and  they  innocently  ask  us  to  enlighten  them  further  on  the 
subject  ....  We  will  g^ve  them  all  that  they  ask  for,  with  possibly  something 
added,  but  in  doing  so  we  shall  expect  to  be  indemnified  against  any  action  that  may 
be  taken  upon  it.  If  the  council"  (meaning  the  said  council)  ^*  la  then  in  a  position  to 
prove  that  we  made  a  false  allegation,  we  will  make  the  fullest  possible  amends. 
We  think,  however,  that  when  they"  (meaning  the  said  council)  "have  taken  counsel 
with  each  other  they  will  conclude  that  to  give  the  indemnity  we  ask  for  would  be  a 
risky  proceeding,  and  that  they  "  (meaning  the  council)  *'  had  better  seek  out  their 
black  sheep,  whitewash  him,  and  for  the  credit  of  the  council "  (meaning  the  said 
councU)  *'  generally  put  him  upon  his  good  behaviour." 
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10.  Tbe  defendants  intended  by  the  said  words  to  convey  that  the  pUtiiitiff  was 
the  bkek  sheep  of  the  said  conncil,  and  that  by  his  misconduct  and  evil  habits  he 
stood  in  exeepti<»ial  contrast  to  the  rest  of  the  said  council,  and  was  a  discredit  and 
disgrace  to  it. 

To  this  the  defendants  pleaded  they  did  not  admit  the  allega- 
tions in  paragraphs  1,  8,  4,  5,  6,  7,  9,  and  10  of  the  statement 
of  claim,  and,  if  they  printed  the  words  complained  of  in  para- 
graphs 8,  6,  and  9,  which  they  do  not  admit,  that  sach  words, 
without  the  alleged  meanings,  were  true  in  substance  and  fact. 

The  interrogatories,  the  answers  to  which  were  under  review^ 
were  as  follows : — 

2.  Wss  not  an  eleotioii  for  the  office  of  mayor  of  the  town  of  Qeelong  appointed 
to  be  holden  on  the  9th  October  1890,  or  otherwise  P 

3.  Was  not  the  plaintiff  as  such  alderman  as  aforesaid,  or  how  otherwise  known 
to^  or  believed  by,  the  defendants,  or  by  their  editor  Reuben  Quarrell,  and.  by  the 
burgesses  of  Geelong,  to  be  a  candidate  at  such  election  for  such  office  of  mayor  ? 

4.  Look  upon  the  three  several  prints  exhibited  to  you  herewith,  and  marked 
respectively  A,  B,  and  C,  and  answer  were  not  each  and  every  of  such  prints 
{Hinted  and  pablished  by  you,  the  defendants,  or  for  and  on  behalf  of  you,  the 
defendants,  as  the  proprietors  and  publishers  of  the  newspaper  called  and  known  as 
the  Otdong  AdvertUer,  and  are  not  the  said  prints  part  of  the  issues  of  t]ie  said 
newspaper  printed  and  published  by  or  for  the  defendants  on  the  7th  October  1890, 
the  Sth  March  1891,  and  the  13th  March  1801,  respectively  ?    If  nay,  how  otherwise  ? 

5.  Were  not  the  words  [here  foUowed  the  first  alleged  libel,  as  let  out  in  para- 
graph 8  of  the  statement  of  cUum]  which  appeared  in  the  print  of  the  Oeelan^ 
Adoertkar  of  the  7th  October  1890,  and  exhibited  to  the  defendants  herewith,  and 
msrked  A,  or  some  of  such  words,  and,  if  so,  which,  intended  by  you,  or  your  agents 
.or  cootribators,  to  refer  to  the  plaintiff,  and  to  tbe  plaintiff  as  an  alderman  of  the 
town  of  Gtoelong,  and  to  the  phuntiff  as  such  candidate  at  the  election  for  the  office 
of  mayor  of  the  town  of  Geelong  ? 

6.  If  the  words  quoted  in  interrogatory  6,  or  some  of  them,  were  not  intended 
to  apply  to  the  plaintiff  as  in  the  said  interrogatory  6  inquired  of  them,  to  whom 
were  such  words  intended  to  refer  ? 

7.  If  the  said  words  set  out  in  interrogatory  6,  and  printed  and  published  in  the 
iiid  Geelong  Advertuer  of  the  7th  October  1890,  and  exhibited  to  the  defendaots 
lierewith,  and  marked  A,  or  some  of  them,  were  intended  to  refer  to  the  plaintiff, 
iben  let  forth  the  occasions  and  the  places,  or  the  principal  of  them,  on  which  it  is 
by  the  aaid  words  alleged  the  pluntiff  was  drunk,  so  as  to  warrant  the  conclusion  that 
**h»  was  sober  only  by  accident."  Also  set  forth  the  name  and  locality  of  the 
manu&ctory  in  the  said  words  referred  to,  so  as  to  identify  it. 

8.  Do  not  the  words  set  forth  in  the  said  6th  interrogatary  mean,  and  were  they 
not  intended  to  mean  substantially  what  is  alleged  in  paragraph  4  of  the  statement 
of  daim  ?  If  nay,  what  do  the  said  words  mean,  or  what  were  they  intended  to 

9.  Did  not  the  plaintiff  in  fact  withdraw  his  candidature  for  the  office  of  mayor 
of  Geekng,  at  the  election  to  have  been,  holden  for  such  office  on  the  9th  October 
1890,  after  the  pablication  of  the  OteUmg  Adveriiter  on  the  7th  October  1890,  and 
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before  the  holding  of  the  said  election,  and  are  not  the  defendants,  or  is  not  thmr 
agent  Reaben  Qaarrell,  aware  that  the  plaintiff  so  withdrew  his  oandidatnre  by 
reason  of  the  probable  injarioas  effect  on  such  candidature  by  reason  of  the  pabliea- 
tion  of  the  words  complained  of  in  paragraph  3  of  the  statement  of  daim  in  the  said 
Qeelong  Advertiser  of  the  7th  October  1890  ?  If  nay,  state  how  otherwise  he  with- 
drew such  candidature. 

10.  Have  the  defendants  or  their  editor,  the  sud  Reuben  Quarrell,or  their  agents, 
ever  seen  or  known  the  plaintiff  to  be  or  to  have  been  drunk  ?  If  yea,  when  and 
where,  and  on  what  occasion  or  occasions  ? 

11.  Have  the  defendants  or  their  editor,  the  said  Reuben  Quarrel],  or  theur  ageotSy 
ever  seen  or  known  the  pUuntiff  embrace,  or  to  have  embraced,  any  female  employed 
at  any  manufactory?  If  yea,  who  was  such  female,  and  at  what  manufactory  was 
she  employed,  and-^here  did  such  embracing  take  place? 

12.  Were  not  the  words : — '*  If  we  tell  the  burgesses  that  their  money  has  some- 
times been  voted  away  by  a  man  so  drunk  that  he  could  not  possibly  have  known 
what  he  was  doing,"  set  forth  in  the  Geelong  Advertiser  of  the  6th  March  1891, 
exhibited  herewith  and  marked  B,  intended  to  refer  to  the  plaintiff?  If  nay,  to 
whom  were  the  said  words  intended  to  refer  ? 

18.  If  the  said  words  referred  to  in  interrogatory  12  were  intended  to  refer  to 
the  plaintiff,  then  state  the  occasions  where  and  when  the  plaintiff  ^vas  drunk  as  in 
the  said  words  alleged. 

14.  Were  not  the  said  words  set  out  in  interrogatory  12  intended  to  bear,  and  do 
they  not  bear,  the  meaning  assigned  to  them  by  paragraph  7  of  the  statement  of 
dalm  herein  ?    If  nay,  how  otherwise  ? 

15.  Look  at  the  words  set  forth  in  quotation  in  paragraph  9  of  the  irtatement  of 
claim  herein,  and  also  appearing  in  the  Qeelong  Advertiser  of  the  18th  March  18^1, 
exhibited  to  you  herewith  and  marked  C.  Were  not  the  said  words  intended  to 
indicate  and  refer  to  the  plaintiff  as  "  the  black  sheep  "  therein  referred  to  ?  If  nay, 
what  other  person  was  intended  to  be  indicated  or  referred  to  thereby  ? 

16.  Do  not  the  said  words  referred  to  in  interrogatory  16  mean,  and  were  they 
not  intended  to  mean,  substantially  what  they  are  alleged  to  mean  by  paragraph  10 
of  the  statement  of  claim  herein  ?  If  nay,  then  what  other  meaning  do  thi^  bear, 
or  were  they  intended  to  bear  ? 

17.  Were  not  the  words  complained  of  and  set  forth  in  paragraphs  8,  6,  and  9  of 
the  statement  of  claim  respectively,  and  appearing  in  the  Qeelong  Advertiser  of  the 
7th  October,  1890,  the  6th  March  1891,  and  the  18th  March  1891  respectively, 
exhibited  herewith  and  marked  respectively  A,  B,  and  C,  written  by  the  said 
Reuben  Quarrell  as,  and  being,  the  editor  of  the  said  newspaper,  the  Qeelong 
Advertiser  7    If  nay,  by  whom  were  the  said  words  written  ? 

The  answers  to  the  above  interrogatories  were  as  follows  : — 

2.  As  to  the  2nd  iuterrogatery,  we  believe  that  the  9th  day  of  October  is  the  day 
appointed  for  the  election  of  the  mayor  of  the  town  of  Qeelong. 

3.  As  to  the  8rd  interrogatory,  we  say  that  we  are  unable  to  say,  of  our  own 
knowledge,  information,  and  belief,  whether  the  plaintiff  was  a  candidate  for  the 
office  of  mayor,  and  we  decline  to  answer  further  the  said  interrogatory. 

4.  As  to  the  4th,  6th,  7th,  12th,  13th,  and  16th  interrogatories,  we  decline  to 
answer  the  same,  on  the  ground  that  the  answers  thereto  might  tend  to  criminate  us. 

5.  As  to  the  6th,  8th,  14th,  and  16th  interrogatories,  we  decline  to  answer  the 
same,  on  the  grounds  that  they  are  irrelevant,  and  that  our  answers  thereto  might 
tend  to  criminate  us. 
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6.  As  to  the  9th  interrogatory,  we  are  unable  to  answer  the  same,  as  to  our  1892 

kaowledge,  information,  and  belief,  as  we  were  not  aware  that  the  pluntiff  was  a  

audidate  for  the  position  of  mayor,  and  we  decline  farther   to  answer  the  said  ^usDBBSON 

inftecTogatory,  on  the  ground  that  it  is  fishing  and  irrelevant.  Dottglajb  k  Co. 

7.  As  to  the  10th  interrogatory,  we  say  that  Frederick  Montagpie  Douglas  saw  and  

knew  the  plaintiff  to  be  drunk  on  the  11th  December  1889,  and  we  have  seen  and  Solroyd,  J, 
known  the  pluntiff  to  have  been  drunk  on  divers  occasions,  in  Geelong  and  elsewhere, 

during  the  yean  1889, 1890.  and  1891,  and  we  are  unable  more  closely  to  fix  the 
■id  occasions,  and  we  decline  further  to  answer  the  said  interrogatory,  on  the  ground 
thst  it  is  fishing  and  irrelevant. 

8.  As  to  the  11th  interrogatory,  none  of  the  defendants  have  ever  seen  or  known 
the  plaintiff  to  embrace,  or  to  have  embraced,  any  female  employed  in  any 
■anwftictory. 

9.  As  to  the  17th  interrogatoiy,  we  decline  to  answer  the  same,  on  the  ground 
that  it  is  iirelevant. 

Dr.  Madden  in  support — In  an  action  for  slander,  the  plaintiff 
may  administer  interrogatories  asking  the  defendant  whether  he 
uttered  the  words  complained  of,  and  whether  they,  or  the  substance 
of  them,  had  been  communicated  by  a  third  person :  Daily  Tele- 
grafk  New9pwper  Company  Limited  v.  Berry  (a) ;  and  therefore 
he  may  be  asked  whether  the  words  refer  to  the  plaintiff.  A 
defendant  may  claim  that  an  admission  might  tend  to  criminate 
him :  Smith  t.  Powell  (6) ;  but  the  Court  has  to  be  satisfied  that 
the  answer  might  have  that  result :  Roper  y.  Williams  (c). 
Qnarrell  is  the  agent  or  servant  of  the  defendants,  and  therefore 
they  would  be  liable  if  he  wrote  the  words  complained  of;  and,  as 
their  servant  or  agent,  they  are  bound  to  obtain  from  him  the 
information  sought :  McMeckan  v.  Aitken  (d). 

Counsel  referred  to  the  Anntjud  Practice  1892,  p.  564. 

Coldham  to  oppose — ^Every  person  who  published  a  libel  is  liable 
to  be  prosecuted  criminally,  and  therefore  he  can  claim  privilege. 
When  an  objection  is  taken  on  oath  that  the  answer  might  tend  to 
criminate  the  person  interrogated,  and  there  is  no  evidence  to  the 
contrary,  the  judge  is  bound  to  assume  that  the  objection  is  bond 
Ue. 

Reference  was  made  to  Odgers  on  Libel  (2nd  ed.),  p.  517. 


Cur,  adv.  vult. 


(o)  5  V.L.B.  (L.)  343.  (e)    6  A.L.T.  66. 

(*)  10V.L.B.(L.)79.  (d)    18  A.L.T.  33. 
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HoiiBOTD,  J.  I  shall  order  that  the  defendants  do  deliver 
to  the  plaintiff,  within  four  days,  further  and  better  answers 
to  the  2nd  and  8rd  interrogatories,  excepting  so  much  of  the 
8rd  interrogatory  as  relates  to  the  burgesses  of  Geelong.  I 
think  the  answer  to  the  4th  interrogatory  might  tend  to  criminate 
the  defendants.  The  5th  interrogatory  is  so  framed  as  to  imply 
an  admission  of  publication,  and  the  answer  might  also  tend  to 
criminate  the  defendants.  The  same  observations  apply  to  the 
answers  to  the  7th,  8th,  12th,  13th,  14th,  15th,  and  16th  inter- 
rogatories. The  6th  interrogatory  is  irrelevant,  and  an  answer 
might  tend  to  criminate  the  defendants.  The  9th,  10th,  and  11th 
interrogatories  have,  in  my  opinion,  been  sufficiently  answered,  and 
the  information  sought  by  the  10th  interrogatory  as  to  the  time, 
place,  and  occasions,  may  be  obtained  in  another  way.'  I  do  not 
think  that  an  interrogatory  can  fairly  be  put  as  to  how  far  the 
editors  of  a  paper,  or  their  agents,  can  support  a  charge  of  drunken- 
ness, assuming  that  charge  to  refer  to  the  plaintiff ;  and  the  same 
observation  applies  to  the  11th  interrogatory  with  respect  to  the 
charge  of  embracing  females.  The  plaintiff,  in  my  opinion,  is  not 
entitled  to  demand,  as  he  has  done  by  the  17th  interrogatory,  by 
whom  the  articles  were  written.  I  may  add  that  I  adhere  to 
what  I  said  in  the  case  of  Roper  v.  Williams,  namely,  that  the 
judge  must,  when  an  objection  is  taken  to  answer  an  interrogatory 
on  the  ground  that  it  may  tend  to  criminate  the  person  interrogated, 
decide  whether,  in  his  opinion,  the  question  may  have  such  a 
tendency.  That  is  in  accordance  with  the  case  of  Lamb  y. 
Munster  (e),  and  there  is  nothing  inconsistent  with  it  in  the 
opinion  expressed  by  the  Chief  Justice  in  the  case  of  Smith  v. 
Powell  (/).  The  defendants  to  have  four  days  to  answer  further, 
as  directed.     Costs  in  the  cause.    I  certify  for  counsel. 


Solicitors  for  plaintiff:  Davies,  Campbell  d  Davies. 
Solicitors  for  defendant :  Davies,  Price  d  Wighton. 

[^Reported  hy  J.  C,  Amdergon,  Etq.,  Barrister-isi'Law,'] 
(e)  10  Q.B.D.  476.  (/)  10  V.LR.  (L.)  79. 
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HUMBERSTONE  and  Ahothbb  v.  MINCHIN.  ^7^^' 

PruHc^-^  Bul€9  of  ike   Supreme  Court  1884  "-Orrf*r  TIL,  r.  6— Specially  F^h.S. 

endoreed  writ — Order  XTV.,  r.  1 — Application  for  final  judgment— Promie- 
eory  note— Claim  for  interest— Inetrumente  Aet  1890  (No.  1108)^  e,  68. 


A' Beckett,  J. 


A  writ  niAj  be  speciallj  endorsed  in  an  action  on  a  pronuBiorj  note,  with  a  claim 
ffDrintemt. 


Application  by  way  of  summons  on  behalf  of  the  plaintiffs  for 
leave  to  sign  final  judgment  ander  Order  XIY.,  r.  1.  The  v^rit 
was  endorsed  in  the  following  form : — 

Statbkxnt  of  Claim. 

The  plaintiifs'  claim  is  against  the  defendant  as  maker  of  a  promissory  note  for 
^  lOf.  ^.,  dated  the  5th  day  of  March  1890,  payable  six  months  after  date,  in 
&foar  of  the  plaintiffs ;  and  as  maker  of  a  promissory  note  for  64/.  lis,  Qd,,  dated 
the  15th  day  of  August  1890,  payable  three  months  after  date,  in  favour  of  the 
plsintilb,  and  of  which  two  promissory  notes  the  plaintiffs  are  the  holders. 
Pkrticulars  :— 

Principal  ram  due  on  first-mentioned  promissory  note    S6L  lOv.    M, 
Principal  sum  due  on  second  promissory  note 64/.  11«.    6d. 


101/.    If. 

Od. 

1891— January  15th,  paid  ... 

...     40/.    3e. 

Qd. 

„  -May  2nd,  paid        ... 

...      4/.    4*. 

4d, 
44/.    7t. 

lOd. 

56/.  13«. 

2d. 

Interest        

... 

...      6/.    1». 

7d. 

Amount  dne     ... 

...     62/.  14«. 

9d. 

The  writ  concluded  in  the  form  set  out  in  the  judgment. 

Piggott  in  support  of  the  summons. 

Anderson  to  oppose — There  is  a  preliminary  objection  to  this 
application,  namely,  that  the  writ  is  not  specially  endorsed.  The 
interest  claimed  is  not  the  subject  of  a  specially  endorsed  writ. 
The  interest  claimed  is  in  the  nature  of  damages,  and  according  to 
the  decision  of  Hood,  J.,  in  Coane  v.  Thomas  Bent  Land  Co.  (a). 
In  Bodney  y.  J[Mcas  (b)  it  was  decided  that  in  all  cases,  except  in 

(a)  17  V.L.B.  198.  (h)  10  Ex.  667. 
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1891-2  cases  on  bills  of  exchange  and  promissory  notes,  if  a  plainidff  by 
HuMBBBSTovB  bis  endorsement  claimed  interest  where  it  was  not  on  a  contract, 
MuroHiK  oppress  or  implied,  and  signed  judgment  thereon  in  default  of 
appearance,  such  judgment  would  be  set  aside.  The  interest  was 
allowed  to  be  claimed  on  bills  of  exchange  and  promissory  notes, 
because  it  was  the  practice  of  the  Court,  but  that  practice  is  not  in 
force  here.  In  the  case  of  Webster  v.  British  Empire  Mutual  Life 
Assurance  Co.  (c).  Cotton,  L.J.,  at  pp.  175,  176,  lays  it  down  that 
interest  on  a  promissory  note  is  in  the  nature  of  damages,  and  it  is 
for  the  jury  to  assess  the  amount.  By  sec.  58  of  the  Instruments 
Act  1890  it  is  provided  that  interest  may  be  allowed  as  liquidated 
damages,  but  may  be  withheld  wholly  or  in  part.  If  interest  may 
be  withheld,  and  if  it  is  in  the  discretion  of  the  jury  to  assess  the 
rate  to  be  allowed,  then  such  interest  is  in  the  nature  of  damages, 
and  cannot  be  the  subject  matter  of  a  specially  endorsed  writ. 

Piggott  in  support  of  the  summons — ^It  is  provided  by  sec.  207 
of  the  Instruments  Act  1890  that  interest  on  bills  of  exchange  and 
promissory  notes  is  to  be  at  the  rate  of  8  per  cent.,  unless  other- 
wise agreed  upon,  and  sec.  58  allows  interest  as  liquidated  damages. 
The  rate  of  interest  being  thus  ascertained,  and  being  allowed  as 
liquidated  damages,  such  interest  is  clearly  within  the  provisions 
of  Order  III.,  r.  G.  Interest  is  included  in  the  forms  given  in 
Appendix  C,  sec.  iv.,  of  the  Rules  of  the  Supreme  Court. 

Counsel  referred  to  Exparte  Charrnan  (d) ;  Chalmers  on  Bills 

of  Exchange   (4th   ed.),   p.  191;    Annual  Practice   1890-1891, 
p.  208. 

Cur.  adv.  vidt. 

a'Beceett,  J.  An  application  for  summary  judgment  under 
Order  XIV.  in  an  action  on  promissory  notes.  It  is  objected  that 
the  writ  cannot  be  regarded  as  specially  endorsed,  because  it 
concludes,  *^  The  plaintiffs  also  claim  interest  on  562.  14«.  2d., 
being  the  balance  due  on  the  said  promissory  notes,  at  the  rate  of 
8  per  centum  per  annum  from  the  date  hereof  to  the  day  of  signing 
judgment,  by  virtue  of  the  provisions  of  the  Instruments  Act  1890, 
by  virtue  of  which  also  the  interest  above  stated  is  claimed."  It 
appears  that  a  claim  of  this  character  is  usual,  and  does  not  deprive 

(o)  16  Ch.  D.  196.  {d)  W.N.,  1887,  p.  184. 
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the  elftimant  of  the  benefits  of  special  endorsement,  and  following 
what  I  believe  to  be  the  practice  on  this  subject  I  treat  this  writ  as 
specially  endorsed.  An  affidavit  in  answer  makes  oat  a  case  for 
eoanterclaim  to  some  extent  connected  with  the  claim  sued  on.  I 
Older  judgment  to  be  entered  for  the  amount  of  the  claim,  and 
eosis,  but  execution  not  to  issue  until  counterclaim  has  been  dis- 
posed of.  I  give  the  plaintiff  81.  8«.,  costs  of  the  summons; 
defendant  to  abide  his  own  costs.     Certify. 

Solicitors  for  plaintiffs  :  Smith,  Emmerton  d  Johnson. 
Solicitors  for  defendant :  Twmer  A  Ham, 

W.  H.  M. 


1891-2 

HTTKBlSSTOint 
9. 

MnroHDr. 
A' Beckett,  J. 


WEBB  V.  STKES. 

Ue^  Qcwernmeui  Aei  1890  (ifo.  1112),  t.  61— 5iUr«ff  8iaimt0  (JTo.  868),  t.  46— 
'*Zoe(d  GowrmmM  Act  1874''  (ITo.  606),  «.  U—OomneiUar  coneemed  in 
profli  im  eomtraei  with  cotmeil — SnU  uui  to  ouet  such  eauneUlor. 

In  the  8kirM  Statute  (No.  858),  sec.  46,  provides — ''  No  person  who  shall  hold  any 
offiee  or  place  of  profit  under,  or  in  the  gift  of,  the  council  of  any  shire,  or  be  con 
eerned  or  participate  in  anywise  in  any  contract  with  such  council,  or  in  the 
profit  thereof,  or  of  any  work  to  be  done  under  the  authority  of  such  council,  shall 
be  ci^ble  of  being  or  continuing  a  councillor  of  the  shire." 

The  '*Loeal  Oavermment  Act  1874"  <No.  606),  sec.  64  (re-4nacted  in  sec.  61  of 
the  Loeal  OcverwmetU  Act  1890)  provides— "  No  person  holding  any  office  or  place  of 
profit  under,  or  in  the  gift  of,  the  council  of  any  municipality,  or  concerned  or 
participating  in  the  profit  in  or  of  any  contract  with  any  municipality,  or  in  or  of 
any  work  to  be  done  under  the  authority  of  any  such  council,  shall  be  capable  of 
being  or  continuing  a  councillor  of  the  municipality.'* 

Sddj  that  in  the  alteration  of  the  former  by  the  latter  section,  the  Legislature 
intended  instead  of  easting  incapacity  upon  persons  who  were  either  concerned  or 
psrticipated  in  a  contract,  or  in  the  profits  of  any  contract,  to  limit  the  incapacity 
to  interest  in  the  profits.  * 

The  defendant  councillor  was  a  member  of  a  syndicate  which  owned  a  quarry. 
With  this  syndicate,  and  to  the  defendant's  knowledge,  a  shire  contractor  made  a 
contract  to  obtun  stone  from  them  at  a  certain  price.  The  contractor  sold  some  of 
tub  stone  to  the  council  in  accordance  with  contracts  with  the  council,  the  acceptance 
of  which  contncts  the  defendant  had  proposed. 

Hdi,  that  the  defendant,  who  proposed  the  acceptance  of  these  contracts,  was 
not  oonoemed,  and  did  not  participate,  in  the  profit ;  and  a  decision  discharging  a 
mle  sift  to  oust  the  defendant  upheld. 

Appeal  from  judgment. 

The  defendant,  while  a  member  of  the  municipal  council  of 
Berwick  was  also  a  member  of  a  syndicate  which  owned  a  certain 


F.O. 

1892 
Feb.  11. 


Digitized  by 


Google    — 


Wkbb 
Stkbs. 


14  SUPREME  COURT:  VICTORIA.  [V.L.R. 

F.c.  quarry  in  the  coanty  of  Mornington.     Prom  this  quarry  a  shire 

1892  contractor,  Mr.  James  O'Donnell,  with  the  defendant's  knowledge, 

obtained  stone  at  a  fixed  price,  some  of  which  stone  this  contractor 
afterwards  suji^Iied  under  contracts  to  the  shire  council,  some  of 
which  contracts  the  defendant  had  himself  proposed.  Beyond 
this  the  defendant  was  not  in  any  way  interested  in  O'Donnell's 
contracts,  or  in  any  profit  he  might  make  out  of  diem.  Under 
these  circumstances,  Mr.  Sidney  Webb,  a  ratepayer,  took  out  a  rule 
nisi  to  oust  the  defendant  from  his  office,  which  was  argued  before 
Mr.  Justice  Hood  in  November  1890,  and  after  hearing  arguments 
His  Honor  discharged  the  rule  with  costs.  Against  this  decision 
the  relator  appealed  to  the  Full  Court. 

Madden  (with  him  Isaacs)  for  the  appellant,  the  applicant 
below — The  learned  primary  judge  was  in  error  in  holding  that  it 
was  participation  in  the  profits  of  a  contract  which  ruled  this 
matter ;  the  section  is  still  aimed  at  a  councillor  who  is  concerned 
or  participates  in  any  contract.  The  section  should  be  read  thus  : 
"  No  person  being  concerned  or  participating  in  the  profits  in  or  of 
any  contract  with  any  municipality,  or  no  person  concerned  or 
participating  in  or  of  any  contract,"  shall  be  capable  of  being  a 
councillor. 

[HiGiNBOTHAM,  G.J.  We  are  against  you  on  that  interpretation 
of  the  section.] 

Counsel  cited  Nutton  v.  Wihon  (a)  ;  In  re  Heather^  exparte 
Kilpatrick  {b) ;  Towsey  v.  White  (c) ;  Nicholson  v.  Fields  (d). 

Topp  and  Bryant  for  the  respondent  were  not  called  on. 

HiaiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiGiNBOTHAM,  C.J.,  WiLLiAMS  and  HoDGES,  JJ.] .  The  question 
raised  in  this  appeal  turns  on  the  construction,  in  the  first  instance, 
of  sec.  51  of  the  Local  Government  Act  1890.  This  section  appears 
in  an  altered  form  from  that  appearing  in  a  previous  Statute — the 
"  Shires  Statute  1869,"  sec.  46.  The  provisions  of  that  section  were — 

"  No  person  who  shall  hold  any  office  or  place  of  profit  nnder  or  in  the  gift  of  the 
council  of  any  shire,  or  be  concerned  or  participate  in  any  wise  in  any  contract  with 

(a)  22  Q.B.D.  744.  {e)    6  B.  &  C.  126. 

(b)  16  V.L.R.  4«0.  (d)    31  L.J.  (N.8.)  Exch.  283. 
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neh  eoandl  6r  in  the  profit  thereof,  or  of  any  work  to  be  done  under  the  authority  f.O. 

flf  fiich  oooncil  shall  be  capable  of  being  or  continuing  a  councillor  of  the  shire."  — - 

1892 

The  words  need  in  the  amended  Statnte  in  see.  54  of  the         jr^ 

Wbbb 
'*  Local  Oovemment  Act  1874  "  are  different.     That  section  is —  «. 

**No  person  holding  any  office  or  place  of  profit  under  or  in  the  gift  of  the  council  ' 

of  any  municipaUty,  or  being  concerned  or  participating  in  the  profit  in  or  of  any  Higinbotham^CJ , 
eontiact  with  any  municipality,  or  in  or  of  any  work  to  be  done  under  the  atithority 
oC  any  such  council,  shall  be  capable  of  being  or  continuing  a  councillor  of  the 
icipality." 


Now,  it  may  fairly  he  inferred  that  where  the  Legislature 
introduees  a  similar  provision  with  an  alteration,  that  altered  form  is 
intended  to  have  an  altered  effect,  and  we  think  that  the  constraction 
which  has  been  placed  upon  this  section  by  Hood,  J.,  points  oat 
the  nature  of  the  alteration  which  the  Legislature  intended,  viz., 
instead  of  casting  this  incapacity  upon  persons  who  were  either 
concerned  or  participated  in  or  in  the  profits  of  any  contract,  it  was 
intended  to  limit  the  incapacity  to  interest  in  the  profits.  It  has 
been  argued  by  Dr.  Madden  that  the  words  are  to  be  read  ''  con- 
cerned or  participating  in  or  of  any  contract,"  omitting  the  words 
"  the  profit,"  and  then  repeat  the  words  "  concerned  or  partici- 
pating in  the  profits."  We  do  not  think  that  the  order  of  the 
words  in  the  section  admits  of  such  a  disturbance.  The  words, 
taken  in  their  natural  order,  point  to  the  intention  of  the  Legisla- 
ture as  meaning  that  a  councillor  should  be  incapable  of  being 
eoncemed  or  participating  in  the  profits. 

Then  it  is  contended  that,  if  such  be  the  meaning  of  the 
section,  the  evidence  shows  that  the  respondent  councillor  was 
concerned  or  participated  in  the  profits  in  certain  contracts, 
but  we  do  not  think  that  the  evidence  supports  that  con- 
tention. It  appears  that  this  syndicate  made  an  agreement 
with  a  contractor  named  O'Donnell  for  the  supply  of  stones  to 
him  at  a  fixed  rate  of  sixpence  per  cubic  yard,  and  by  the 
terms  of  his  contract  he  was  at  liberty  to  sell  the  stones  to 
whom  he  liked,  and  to  deal  with  them  as  he  pleased,  and  he 
sold  some  to  the  council,  and  he  also  sold  some  to  other  persons, 
bat  whatever  he  did  with  them  he  was  under  an  obligation  to  the 
syndicate  to  pay  them  the  price  agreed  upon.  Then  O'Donnell 
makes  certain  contracts  with  the  council  of  Berwick  for  a  supply  of 
stones  to  them,  and  for  whatever  stones  he  supplies  to  them  he  is  • 
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P.O.  entitled  to  be  paid  for  by  them.    He  may  or  may  not  make  a  profit 

1892  ont  of  these  contracts ;  that  has  nothing  to  do  with  the  price  he  is 

^Z^         to  pay  the  syndicate.     The  profits  which  he  may  or  may  not  make  ^ 

V.  in  carrying  ont  these  contracts  are  something  entirely  distinct  from 

'         the  price  which  he  is  to  pay  to  the  syndicate ;  they  were  entitled  to 

H%gifiboiham,C.J,  j^^  p^^j^  j^y  j^j^^^  whether  he  is  paid  by  the  council  or  not ;  and  we 

do  not  think  that  under  the  circumstances  disclosed  by  the  affidavits 
it  is  shown  that  the  councillor  who,  in  some  instances,  proposed  the 
acceptance  of  certain  of  these  contracts  was  concerned  or  participated 
in  any  way  in  the  profits.  We,  therefore,  think  that  the  decision 
of  the  learned  judge  below  is  correct,  and  that  the  appeal  has  failed, 
and  must  be  dismissed,  with  costs. 

Solicitors  for  relator  :  Crispj  Letvis  dt  Hedderwick. 
Solicitor  for  respondent :  Herald. 

A.F.M. 


P.O.  BANK  OF  SOUTH  AUSTRALIA  «.  CITY  &  COUNTY  PROPERTY  BANE. 

[^  Stamju  Act  1890  (Ho.  1140), «. 77»  m5-mc.  I;  tee. 87, sub-tw.  ^—Companiet Act  1890 

Feb,  17.  (Jfo.  \Qfl4t),  9.  4S—Promiesory  note  made  hy  eompanjf—**  Duljf  itamped.** 

Plaintiffs  were  the  endorsees  and  holders  of  a  promissory  note,  dated  the  Ist  of 
Ang^nst  1888,  of  which  the  defendants  were  the  makers.  The  note  was  made  by 
three  of  its  directors,  for  and  on  behalf  of  the  defendant  company.  The  primary 
judge  found  as  facts  that  the  stamp  appearing  on  the  note  was  affixed*  some  time 
before  the  signatures  of  the  three  directors  were  attached  to  it.  The  signatnrea 
were  all  completed  before  the  1st  of  September  1888.  The  stamp  had  been  cancelled 
by  tiie  name  of  the  defendant  company  being  impressed  across  it,  and  the  date, 
Ist  September,  written  on. 

Held,  that  this  note  being  executed  by  the  directors  in  conformity  with  the  powers 
given  by  sec.  48  of  the  Companiee  Act  1890,  ¥ras  one  executed,  not  by  three  persons, 
but  by  one  person,  viz.,  the  company,  and  that  the  proper  time  for  affixing  the  stamp 
was  some  time  before,  or  at  the  time  when  the  signatures  of  the  three  directors  had 
been  completed. 

Held,  that  the  plaintiffs,  having  proved  that  the  stamp  was  affixed  at  the  proper 
time,  and  that  it  was  affixed  by  the  authority  of  the  proper  person  (the  company), 
were  entitled  to  assume  the  Ist  of  September  as  the  true  date  of  cancellation,  and 
had  brought  themselves  within  the  second  alternative  of  sec.  77,  sub-sec.  1,  of  the 
Comptmiee  Act  1890,  which  provides :  *'  An  instrument,  the  duty  on  which  is 
permitted  or  required  by  law  to  be  denoted  either  wholly  or  partly  by  an  adhesive 
stamp  is  not  to  be  deemed  duly  so  stamped  with  an  adhesive  stamp  unless  the  person 
required  by  law  to  cancel  such  adhesive  stamp  cancels  the  same  by  writing  on  or 
across  the  stamp  his  name  or  initials  of  his  firm  together  with  the  true  date  of  his 
so  writing  so  that  the  stamp  may  be  effectuaUy  cancelled  and  rendered  incapable  of 


Digitized  by 


Google 


VOL.  XVIIL]  LV  &  LVI  VICT.  I7 

being  used  for  any  other  instmment,  or  nnleis  it  is  otherwise  proved  that  the  stamp  F.O. 

sppesring  on  the  instrament  was  affixed  thereto  at  the  proper  time.*'  -^-» 

ReULf  also,  that  the  plaintiffs  were  protected  hy  and  entitled  to  sue  on  the  note  ^^^^ 

bj  ihe  proTisiooB  of  sec.  87,  snh-sec.  4,  of  the  Stamp*  Act  1890,  which  provides  :  3  .«^         IJOUTH 
"That  if  at  the  time  when  any    ....    promissory  note  comes  into  the  hands  of       Australia 
anj  ^ond  Jlde  holder  thereof  there  shall  ho  affixed  thereto  a  proper  adhesive  stamp,  p. 

or  stamps  of  snfficient  amount  effectually  obliterated  and  purporting  and  appearing  ^^"^  *  County 
to  he  duly  cancelled  such  promissory  note  shall  so  far  as  relates  to  such  holder,  be 
deemed  to  be  duly  stamped." 

Qoldherg  v.  Devlin  (12  V.L.R.  796),  approved  of. 

Appeal  from  judgment. 

The  facts  appear  in  the  headnote  and  the  judgments. 

The  Solicitor  for  the  defendant  for  the  appellants. 

Higgins  and  Mitchell  (with  them  Ptt/rvea,  Q.C.)  for  the  plaintiff 
respondents. 

The  following  authorities  were  referred  to: — Goldberg  v. 
Devlin  (a) ;  Camp  v.  King  (b) ;  Bagley  Brothers  if;  Co.  v. 
ElUian  (c) ;  ViaU  v.  Mitchell  (d). 

HioiMBOTHAMy  C.J.  In  this  case  we  are  all  of  opinion  that  the 
appellant  has  failed.  It  is  an  appeal  from  the  judgment  of 
Mr.  Justice  Hood  giving  judgment  for  the  plaintiff  upon  a  pro- 
missory note  dated  the  1st  of  August  1888,  payable  to  the  Preston 
Heights  Estate  Company  for  the  sum  of  19,516Z.  8s,  6d.  Yaiious 
questions  were  raised  at  the  hearing,  but  the  single  question  ai'gued 
before  us  is  raised  by  the  second  clause  of  the  defence,  viz.,  that 
this  promissory  note  was  invalid  in  that  it  was  not  duly  stamped 
or  at  all  at  the  time  of  its  being  made.  The  learned  judge  was  of 
opinion  that  all  the  grounds  of  the  defence  failed.  We  too  are 
all  of  opinion  that  the  defence  has  failed.  I  am  of  opinion 
that  it  has  failed  on  both  grounds,  and  owing,  I  think,  to  a 
mistake  on  the  part  of  the  defence,  which  lies  at  the  foundation  of 
the  argument  applied  to  both  grounds,  that  mistake  being  that  this 
was  a  promissory  note  which  was  executed  by  more  than  one 
person,  and  that  therefore  it  became  the  duty  of  the  person  who 

(a)  12V.L.K.796.  (c)    16  V.L.R.  268. 

(4)  Uy.L.R.22.  .     ((f)  30  L.T,  (N.S.)  463. 

Y.LB.,VoLXVIII.  B 
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F.o«  first  executed  the  document  at  the  time  be  executed  it  then  to 

1892  cancel  the  stamp.    Now,  taking  the  first  ground  on  which  the 

Bank  "oTsouTH  P^*"^*^**  ^^^^*  ^^'^  under  sec.  77  of  the  Stamp  Act  1890,  they 

AusTSAUA      claim   to  have  brought  themselves  by  proof  within  the  second 

CrcT  &  CouvTT  altematiye  of  that  section.     Now,  this  section  provides  that — 

*'  An  iuBtniment  the  duty  upon  which  is  required  by  law  to  be  denoted  either 

Siffinbotkam,C.J,  wholly  or  partly  by  an  adheave  stamp  shall  not  be  deemed  to  be  duly  stamped 

nnless  the  person  required   to  cancel  such  adhesive   stamp  cancels   the  same  by 

writing  on  or  across  the  stamp  his  name  or  initials  or  the  name  or  initials  of  his 
firm  tog^her  with  the  true  date  of  so  writing  or  nnless  it  is  otherwise  proved  that 
the  stamp  appearing  on  the  instrument  was  affixed  thereto  at  the  proper  time." 

Under  this  alternative  it  has  been  incumbent  on  the  plaintiff  to 

prove  that  the  stamp  appearing  on  this  instrument  was  affixed  at 

the  proper  time.     Now,  what  is  the  proper  time  for  affixing  the 

stamp  ?    In  the  hands  of  a  holder  that  question  is  answered  by  the 

judgment  in  Goldberg  v.  Devlin  (e),  which  says — 

*'  Therefore  under  the  second  alternative,  by  reading  sees.  46  and  47  together,  it 
appears  that  the  person  who  relies  on  the  instrument,  if  he  has  taken  and  holds  it 
when  it  does  not  present  on  its  face  a  proper  cancellation,  is  subject  to  the  obligation 
of  proving  to  the  Court  by  other  evidence  that  the  stamp  was  affixed  thereto  at  the 
proper  time,  and  by  or  by  the  authority  of  the  proper  person.*' 

Under  this  point  it  is  assumed  that  this  instrument  does  not 
or  may  not  bear  a  proper  cancellation  upon  the  face  of  it.  But 
what  is  the  proper  time  for  affixing  the  stamp  on  this  instrument  ? 
That  question  is  answered  by  this  same  case,  which  says — 

**  For  there  is  no  doubt  that  this  affixing  of  the  stamp  may  be  before — even  some 
time  before — or  at  the  time  of  signing  the  note." 

That  is  the  time  of  its  execution.  When  was  this  note 
executed  ?  It  is  executed  when  it  is  completely  signed  by  all  the 
necessary  persons,  and  in  a  form  to  make  it  binding  on  the 
defendant  company.  The  mistake  which  I  think  lies  at  the  root  of 
all  the  arguments  is  this,  that  they  assume  that  this  is  a  note  which 
has  been  executed  by  three  persons,  and  not  a  note  executed  by  one 
person.  It  is  a  promissoiy  note  executed  by  a  corporation  under 
the  trading  companies'  laws,  and  it  is  executed  in  conformity  with 
the  powers  given  by  the  Companies  Act  1890,  sec.  48,  which 
provides — 

**  A  promissory  note  shall  be  deemed  to  have  been  made  on  l)ehalf  of  any  company 
under  tliis  part  of  this  Act  if  made  in  the  name  of  the  company  by  any  person  acting 

(e)     12  V.UR.,  at  p.  799. 
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imdff  tlw  authority  of  the  eompany,  or  if  made  by  or  on  behalf  of  the  company  by  r.o. 

toy  person  acting  under  the  authority  of  the  company."  

1892 

This  note  is  signed  by  three  of  the  directors  of  the  def^ndant  — 

company  for  and  on  behalf  of  the  City  and  County  Property  Bank,  aubtsaija 
and  the  proper  time  for  affixing  the  stamp  to  this  instrument  is^  in  ^^  a^coitktt 
my  opinion,  some  time  before  or  at  the  time  when  the  signatures  Pbofebtt  Bahk. 
of  the  three  directors  have  been  completed.  It  is  not  a  case  in  Hipinhotham,C.J. 
which  the  note  is  executed  by  more  than  one  person ;  if  it  were, 
the  time  for  cancelling  the  stamp  on  that  note  would  be  at  the  time 
when  the  note  is  so  executed  by  the  person  first  executing  it.  It 
IB  a  note  executed  by  a  company  (by  persons  duly  authorised  by 
that  company),  and  it  becomes  an  executed  note  only  when  it 
becomes  executed  by  those  persons  so  authorised  so  as  to  bind  the 
eompany.  What  are  the  facts  found  by  the  learned  judge,  and 
which  i^pear  to  be  supported  by  a  preponderance  of  the  eyidence  ? 
This  stamp  was  affixed  some  time  or  other  before  the  signatures  of 
the  three  directors  were  attached  to  it.  The  precise  time  when  all 
these  signatures  were  completed  is  not  clearly  shown,  but  they  were 
all  completed  some  time  before  the  1st  September  (probably  on  the 
S8th  or  29th  of  August),  and  on  the  1st  of  September  this  oblitera- 
tion appears  to  have  been  placed  on  this  stamp,  and  on  the  same 
day,  and  after  the  obliteration,  this  document  came  into  the 
possession  of  the  plaintiffs.  These  facts  the  learned  judge  has 
found,  and  we  think  that  the  evidence  clearly  supports  his  finding, 
that  this  stamp  was  affixed  at  or  before  the  time  the  note  was 
executed,  which  is  the  proper  time ;  and  also  that  it  was  affixed  by 
or  by  the  authority  of  the  proper  person,  viz.,  the  corporation,  and 
that  proof  having  been  given,  the  plaintiffs  are  entitled  to  rely  upon 
the  second  alternative  of  sec.  77  of  the  Stamp  Act  1890. 

The  learned  judge  has  also  held  that  the  plaintiffs  have  supported 

their  claim  to  sue  on  this  instrument  as  a  valid  instrument,  under 

Bee.  87,  sub-sec.  4,  of  the  same  Act,  which  provides  that — 

"If  at  the  time  when  any  bUl  of  exchange  or  pronuMory  note  comes  into  the 
I  of  any  h&mdjide  holder  thereof  there  shall  be  affixed  thereto  a  proper  adhesiye 
or  stamps  of  sufficient  amount,  effectually  obliterated  and  purporting  and 
;  to  be  duly  cancelled,  such  bill  of  exchange  or  promissory  note  shall,  so  far 
ss  rdatas  to  sudi  holder,  be  deemed  to  be  duly  stamped." 

The  CMsts  which  I  have  shortly  stated  show  that  the  plaintiffs 
htYe  brought  themselves   within  the  protection   of  this  fourth 

B2 
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F.o.  sub-Beotion.   It  is  not  disputed  that  the  plaintiffs  are  bond  fide  holders 

1892  of  this  note  ;  it  is  admitted  that  the  stamp  is  of  sufficient  amount ; 

^  ^       it  cannot  be  denied  that  it  is  effectually  obliterated,  and  it  purports 

Australia  and  appears  to  be  (according  to  the  view  taken  by  the  learned 
City  k  Comnr  j^^S^)  duly  cancelled.  Due  cancellation  consists  in  the  person 
Pbopbbty  Baku,  executing  the  note  signing  his  name  (which  includes  impressions 
mgikboiham,C,J,  of  the  nature  here  shown)  upon  the  stamp,  and  the  true  date  when 
such  signature  or  initials  of  the  person  who  cancels  were  placed 
thereon.  Now  there  appears  upon  this  stamp  an  impression  of  the 
name  of  the  defendant  company,  and  the  true  date  upon  which  the 
the  stamp  has  been  cancelled.  At  all  events  the  stamp  purports 
and  appears  to  be  duly  marked  with  the  name  of  the  defendant 
company,  together  with  the  true  date  of  that  marking.  Of  course 
the  case  would  be  entirely  different  if  this  note  could  be  treated,  as 
the  appellants  have  treated  it,  as  an  instrument  not  executed  by  the 
defendant  company,  but  as  a  note  executed  by  three  persons.  The 
learned  judge  held  that  it  would  be  a  mistake  to  hold  that  this 
note  was  executed  by  any  one  of  these  persons.  They  signed  as 
the  agent  of  the  corporation,  they  were  its  hand,  and  it  was  by 
means  of  their  affixing  their  names  that  the  corporation  executed 
this  instrument.  These  directors  are  not  liable  on  that  note. 
They  are  acting  on  behalf  of  the  corporation.  It  does  not  bind  the 
directors  but  the  corporation ;  it  is  the  only  person  bound  by  it, 
and  it  is  the  person  to  cancel  the  stamp.  If  the  stamp  is  of  the 
proper  amount,  if  the  proper  name  appears  on  it,  and  if  the  true 
date  of  writing  such  name  appears  on  it  or  in  the  hands  of  a  bond 
fide  holder,  if  the  stamp  purports  and  appears  to  be  duly  cancelled, 
then  there  is  a  compliance  with  the  provision  imposed  by  this 
Statute.  I  am  of  opinion,  therefore,  that  on  both  grounds  the 
appeal  has  failed,  and  that  the  appeal  must  be  dismissed  with 
costs. 

Williams,  J.  I  am  of  opinion  that  the  judgment  appealed 
from  should  be  supported  on  both  gi'ounds.  It  may  be  supported 
under  sec.  87,  sub-sec.  4,  which  is  for  the  protection  of  bond  fide 
holders,  who  are  protected  if  the  stamp  on  the  face  of  it  purports 
and  appears  to  be  duly  cancelled.  The  stamp  need  not  be  duly 
cancelled;  it  is  enough  if  it  purports  and  appears  to  be  duly  cancelled. 


Digitized  by 


Google 


?0L.  xviiL]  Lv  A  i.vi  vicrr.  21 

That  is  so  in  this  case.     The  manager  of  the  plaintiff  bank  swears  f.c. 

that  when  this  note  came  into  his  possession  it  had  upon  it  the  ^892 

stamp  which  is  now  attached  to  it,  and  that  such  stamp  was  in  the  ^       ^„ 

^  '^  Bank  op  South 

same  condition  that  it  now  is,  and  there  was  nothing  to  apprise      austbalia 
him  that  that  stamp  was  not  duly  cancelled  in  every  respect.     It  q^^^  &^6oirNTT 
was  cancelled  by  the   name  of  the  party  who  made  the  note,  Pkopbbty  Bank. 
the  City  and  County  Property  Bank,  and  bore  a  date  consistent     wuiianu,  J. 
with  the  note  having  been  made  by  that  party,  and,  therefore,  upon 
Ae  face  of  it,  the  plaintiffs  are  entitled  to  the  protection  of  sec.  87, 
sab-sec.  4.     I  also  desire  to  state  that  the  plaintiffs  come  within  the 
alternative  of  sec.  77,  which  provides : — 

"An  instminent,  the  duty  upon  which  u  permitted  or  required  by  hiw  to  be 
denoted  dther  wholly  or  partly  by  an  adhesiye  stamp,  ii  not  to  be  deemed  duly 
10  ttamped  with  an  adhesive  stamp  unless  the  person  required  by  law  to  cancel" — 

That  is,  the  person  by  whom  the  note  is  executed — 

''such  sdhesiTe  stamp  cancels  the  same  by  writing  on  or  across  the  stamp  his  name 
or  imtisls,  or  the  name  or  initials  of  his  firm  " — 

That  was  done  in  this  case — 

"to^feUier  with  the  true  date  of  his  so  ¥rriting  " — 

Now,  that  was  not  done  in  this  case.     It  is  beyond  controversy 

that  this  note  was  executed  by  the  defendant  bank  before  the 

let  of  September,  and  it  is  equally  beyond  controversy  that  this 

cancellation  did  not  take  place  before  that  date.    But  the  section 

continues — 

"  unless  it  is  otherwise  proved  that  the  stamp  appearing  on  the  instrument  was 
liBxed  thereto  at  the  proper  time." 

Nov,  I  think,  reading  that  section  with  the  case  of  Ooldberg  v. 
Devlin,  which  is  an  express  authority  upon  the  law  appertaining  to 
that  section,  all  that  has  to  be  proved  is  this — that  the  person  who 
relies  on  the  instrument  (the  plaintiff  bank  in  this  case),  if  he 
takes  and  holds  a  note  which  does  not  present  on  its  face  a  proper 
cancelUtion,  he  is  subjected  to  the  onus  of  proving  to  the  Court  that 
the  stamp  was  affixed  at  the  proper  time  and  by  or  by  the  authority 
of  the  proper  person.  The  facts  of  this  case  present  a  weaker  case 
against  the  plaintiff  than  the  facts  before  the  Court  in  Ooldberg  v. 
Dcvtin,  because  the  stamp  on  this  instrument  does  not  present  on 
its  &ce  an  improper  cancellation.  It  presents  on  its  face  a  cancel- 
lation which  may  be  a  perfectly  proper  one,  so  far  as  the  holders  are 
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F.o.  concerned.    The  plaintiffs  took  this  note  on  the  1st  of  September  and 

I8tf2  discounted  it,  and  when  they  took  it  it  was  in  the  same  condition  that 

Bawk  otTsouth  ^*  ^^^  ^®»  *^**  ^^  sworn  to  by  Mr.  Eagar,  the  manager;  therefore  to 

AuBTBALiA      his  mind  the  note  presented  no  irregalarity;  but  in  point  of  fact  it 

CiiT  &  CouHTT  tarns  out  that  the  stamp  was  not  duly  cancelled.    It  was  cancelled 

Pbopkbty  Ba»k.  subsequently  to  the  execution  of  it  by  the  defendant  bank,  and  there- 

WUUamt,  J.    fore  the  onus  is  thrown  on  the  plaintiffs  to  prove  that  the  stamp  was 

affixed  at  the  proper  time,  that  is  to  say,  at  the  time  when  or  before 

the  instrument  was  executed.    Now,  there  is  ample  evidence  to 

satisfy  the  finding  of  the  learned  judge  that  this  stamp  was  affixed 

to  this  note,  either  before  or  at  the  time  of  its  execution,  and  that 

being  so,  the  appeal  is  defeated  on  both  grounds. 

HoLROTD,  J.  I  concur  in  the  judgment  of  the  Court.  I  was  a 
member  of  the  Court  which  decided  the  case  of  Goldberg  v.  Devlin^ 
and  I  see  no  reason  to  depart  from  that  judgment.  To  me  the  last 
clause  of  sub-sec.  1  of  sec.  77  can  bear  but  one  meaning.  The 
word  ''  affixed  "  means  simply  put  on  or  fastened  to.  The  word  is 
used  in  that  sense  in  a  number  of  other  sections  in  the  Act,  and  in 
no  other  sense.  If  it  had  been  intended  to  put  any  other  meaning 
upon  it  that  would  have  been  so  expressed.  The  words  '^  stamp 
appearing  on  the  instrument"  does  not  mean  the  stamp  as  it  finally 
appears,  but  as  it  appears  when  it  was  affixed.  Interpreting  the 
clause  according  to  the  ordinary  rules  of  grammar,  it  is  only 
necessary  to  prove  that  the  stamp  was  affixed  at  the  proper  time. 

With  reference  to  sub-sec.  4  of  sec.  87,  it  appears  to  me  that 
the  argument  addressed  to  us  by  the  appellant  would  obliterate  the 
maxim  qui  fadt  per  aliwm  fadt  per  ae,  I  do  not  think  that  the 
Stamps  Act  intended  to  touch  that  maxim  at  all.  Now,  what  is  the 
meaning  of  '^  the  maker  "  of  a  note  ?  It  is  used  in  two  senses — ^in 
one  sense  where  a  person  himself  puts  his  hand  to  the  document,  and 
in  another  sense  where  an  agent  signs  for  him;  but  where  an  agent 
signs  a  promissory  note  for  his  principal  the  principal  is  liable  at 
law,  and  therefore  the  principal  is  a  person  who  may  cancel  the 
stamp,  but  I  see  no  reason  why  the  agent  should  not  cancel  the 
stamp  for  and  on  behalf  of  his  principal,  nor  why  the  principal 
should  not  cancel  the  stamp  himself.  Under  sec.  48  of  the 
Compames  Act,  a  promissory  note  shall^be  deemed  to  have  been 
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made  on  behalf  of  a  company  if  made  in  one  of  two  ways — ^if  made  f.o. 

in  the  name  of  the  company,  or  if  it  is  made  for  or  on  behalf  of  and  j^ 

on  acconnt  of  the  company  by  any  person  acting  under  the  authority  ^^^ "~ 

of  the  company.    It  appears  to  me  that  the  stamp  maybe  cancelled      austsalia 

in  precisely  the  same  way.     I  see  no  reason  why  these  directors  city  &  Coyhtt 

ahodd  not  have  written  their  names  across  the  stamps,  stating  Paopramr^BAinc. 

that  they  wrote  their  names  on  behalf  of  the  company ;  that  would     Hoirogd,  J. 

hare  been  due  cancellation,  and  writing  the  name  of  the  company 

across  the  stamp  equally  amounted  to  due  cancellation.    There  was 

authority  to  write  it,  and  even  if  there  had  been  no  authority 

to  write  it,  authority  might  have  been  presumed.     The  holder, 

when  he  took  the  note,  had  a  right  to  assume  that  the  stamp 

had  been  affixed  and  cancelled  and  to  rely  on  the  maxim  omnia 

proiumiUfUur  rite  esse  acta.    I  think  therefore,  that  when  this  note 

came  into  the  hands  of  the  plaintiffs,  by  whom  it  was  discounted,  it 

poiported  and  appeared  to  be  duly  cancelled,  and  accordingly  the 

plaintiffs  are  protected  under  sec.  87,  sub-sec.  4,  as  well  as  under  * 

the  sub-see.  of  sec.  77. 

Solicitors  for  plaintiffs :  Attenborough,  Nunn  d  Smith* 
Solicitor  for  defendants :  Hobday. 

A.  P.  M. 
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F.C.  PECK  r.  MAYOR,  Etc.,  OP  HAWTHORN. 

Mtmey  paid  under  mittake  of /act — Notice  or  demand, 

Tbc  plaintiff  and  others,  who  were  the  owners  of  property  adjoining  a  road, 
petitioned  the  defendants,  a  municipality,  to  take  over,  proclaim,  and  make  the  road; 
the  defendants  resolved,  upon  the  consideration  of  the  petition,  to  comply  with  the 
petition  upon  the  petitioners  paying  half  the  costs  of  such  work ;  the  proportion  of 
the  plaintiff's  share  towards  such  expenses  was  made  out  and  sent  to  him  hy  the 
defendants,  and  he,  under  the  belief  that  the  defendants  intended,  and  were  willing  to 
carry  out  the  whole  work,  paying  the  other  half  of  the  expenses  oat  of  the  municipal 
funds,  sent  a  cheque  for  his  share.  The  defendants  received  the  contributions  from 
the  plaintiff  and  the  other  property  holders,  and  expended  the  same  in  making  the 
road  a«  far  as  such  contributions  would  go ;  they  took  over  the  road,  and  had  it  pro- 
claimed, but,  although  several  years  had  elapsed,  they  never  completed  the  road,  and 
never  apportioned  any  of  the  municipal  funds  for  that  purpose.  The  plaintiff  then 
brought  an  action  for  money  had  and  received,  to  recover  back  his  proportion  of  the 
contributions.  No  demand  was  made  for  the  return  of  the  money  before  action. 
The  contract  made  with  the  defendants  was  one  which  the  defendants,  as  a  munici- 
pality, had  no  power  to  make. 

Held,  that  as  the  money  was  paid  under  a  mistake  of  fact,  and  as  the  defendants 
knew  of  the  mistake,  the  plaintilT  was  entitled  to  maintain  this  action  without  any 
previous  demand  for  payment. 

Appeal  from  judgment. 

This  was  an  appeal  from  the  judgment  of  Hood,  J.,  in  an  action 
brought  by  the  plaintiff  against  the  Mayor,  etc.,  of  the  City  of 
Hawthorn.  The  action,  as  originally  framed,  was  for  breach  of 
contract  in  not  taking  over,  proclaiming,  and  making  the  whole  of  a 
road  in  the  defendant  municipality  as  agreed.  The  defendants,  in 
their  defence,  objected  that  the  agreement  sued  upon  was  uUra  vires, 
and  could  not  be  enforced,  as  it  was  not  authorised  by  the  provisions 
of  the  Local  Government  Acts. 

At  the  trial  of  the  action,  pursuant  to  notice  given,  the  plaintiff 
applied  for  leave  to  amend  the  claim  by  adding  a  claim  for  money 
had  and  received  by  the  defendants  for  the  use  of  the  plaintiff. 
The  defendants,  as  to  this  amendment,  pleaded  that,  as  the  agree- 
ment under  which  the  money  was  paid  was  made  with  them  and  the 
plaintiff  and  all  the  other  property  holders,  the  plaintiff  could  not 
sue  for  his  portion  of  the  money  so  paid  without  joining  all  the 
other  owners  as  parties  to  the  action. 

The  case  was  heard  before  Hood,  J.,  without  a  jury,  and 
the   following  facts  were  proved  in  evidence: — ^In  March  1886 
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ihe  plaintiff  and  other  property  holders  in  Kooyong  Koot  Boad  ^-o. 

presented  a  petition   to  the   defendants,   requesting    the  defen-  1892 

dants   ''to    take  over  the  said    road    and    proclaim    the    same  j^^ 

as  a  public    highway,  with  the  view  of  having   the  road  made  ^* 

at  the  earliest  opportunity."  The  defendants,  after  considering  HAWTHomf. 
the  petition,  passed  a  resolution,  and  recorded  the  same  in  the 
minutes,  in  the  following  form : — ''  The  petition  from  residents  in 
Kooyeng  Root  Boad,  presented  at  last  meeting,  was  considered,  and 
it  was  resolved  that  the  road  be  taken  over  by  the  council  on  the 
residents  paying  one-half  the  cost  of  making  the  road  and  the 
whole  costs  of  making  the  crossing.  In  the  meantime  a  certified 
plan  to  be  furnished  to  the  town  clerk."  ^  estimate  of  the  cost 
VHS  made  out  by  the  defendants'  surveyor,  showing  a  total  cost  of 
1,409L,  and  making  out  the  proportion  payable  by  the  property 
holders  (after  allowing  certain  deductions)  as  being  680Z.  This 
information  was  sent  to  the  property  holders.  The  following  letter 
was  sent  by  the  defendants  to  the  plaintiff,  among  others,  in 
May  1886: — ''Some  time  since  the  borough  council  informed 
property  owners  in  Kooyong  Root  Boad  that  it  was  willing  to  take 
oyer  that  road,  and  apply  to  have  it  proclaimed  a  public  highway, 
on  payment  of  the  sum  of  680Z.  This  sum  has  been  appor- 
tioned amongst  the  several  property  owners  according  to  the 
frontage  owned  by  each,  and  the  amount  payable  by  you  is  stated 
below,  a  cheque  for  which,  etc.*'  The  plaintiff  sent  his  cheque  for 
his  proportion  in  September  1886.  The  defendants  took  over  the 
road,  and  spent  a  little  more  than  the  sum  contributed  by  the 
property  owners  in  making  a  portien  of  the  road,  but  they  never 
appropriated  any  moneys  out  of  their  funds,  and  never  spent  any 
more  money  upon  the  road  up  to  the  time  of  the  action.  In 
October  1887,  in  answer  to  the  remonstrances  of  the  plaintiff,  the 
defendants  wrote  saying  that  the  money  contributed  by  the 
property  owners  was  only  one-half  of  the  total  cost  of  making 
the  road,  and  that  such  sum  had  been  laid  out  in  the  most  advan- 
tageous manner.  The  road  was  duly  proclaimed.  In  1891  the 
plaintiff,  after  much  correspondence  had  passed  between  the 
parties,  and  no  work  in  the  meantime  having  been  done  to  the 
making  of  the  whole  road,  conamenced  this  action.  The  defendants 
called  no  evidence,  and  took  the  objection  that  the  plaintiff  could 
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v.c.  not  recover  in  this  action  for  money  had  and  received.    His  Honor, 

1892  <^i^  hearing  argnmentSy  gave  judgment  for  the  plaintiff  for  164L, 

^^         without  costs,  for  money  had  and  received. 

«•  From  this  judgment  the  defendant  now  appealed. 

Matob,  bto.,  ov 
Hawthorn. 

Isaaci    and    Mitchell   for    the    appellants — The    defendants 

expended  the  money  contributed  by  the  respondent  and  others 

in  making  a  portion  of  the  road>  and  the  respondent  has  so  £ar 

received  some  consideration,  and  he  cannot  now  recover  the  whole 

of  his  proportion  in  this  form  of  action  :  Whincup  v.  Hughes  (a). 

A  count  for  money  had  and  received  is  not  maintainable,  if  the 

contract  has  been  in  part  performed.    The  respondent  has  received 

the  benefit  of  the  expenditure  of  the  money.    The  road  has  been 

proclaimed  and  taken  over,  and  has  been  partly  made.    If  the 

respondent  has  been  led  into  a  mistake  as  to  the  factSi  he  can 

bring  an  action  for  damages.     The  appellants  would  be  estopped 

from  saying  that  there  was  no  contract,  if  their  conduct  warrants 

such    estoppel:    Smith  v.  Hughes   (6).    If   the   appellants    are 

estopped  from  saying  that  there  was  no  contract,  the  respondent 

cannot  recover  in  the  present  form  of  action ;  he  has  his  remedy 

for  the  breach  of  such  contract.    There  should  have  been  some 

demand  made  for  the  repayment  of  the  money ;  an  action  will  not 

lie  for  money  paid  under  a  mistake  of  fact  when  there  has  been  no 

demand  made :  Kelly  v.  SclaH  (c) ;  Freenum  v.  Jejffries  (d).    The 

contract  was  a  joint  contract,  and  all  the  parties  thereto  should 

have  sued.    It  would  be  a  serious  injustice  if  all  the  property 

owners  were    allowed  to  bring  separate  actions  to  recover  the 

respective  contributions  paid  by  them.    Counsel  also  referred  to 

the  following  cases :  Anglo-Egyptian  Navigation  Co.  v.  Bennie  (e) ; 

Urquhart  v.  Macpherson  (/). 

Bryant  and  Hayes  for  the  respondent  were  not  called  upon. 

HioiNBOTHAM,  C.J.  In  this  case  the  action,  in  its  original 
form,  was  brought  by  the  plaintiff  upon  a  contract  alleged  by  him 
to  have  been  made  in  the  month  of  March   1886  between   the 

(a)   L.R.6C.P.  78.  (d)  L.R.  4  Ex.  189. 

(ft)   L.R.  6  Q.B.,  p.  e07.  (e)    L.R.  10  C.P.  271. 

(c)    9M.  &W.  54.  (/)  3  App.  Cml  881. 
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defendants  and  the  plaintiff  and  certain  other  persons,  owners  of  ^'^' 

land  sitoated  on  this  road.     By  this  contract  it  was  said  that  it  i892 

was  agreed  between  the  parties  that  upon  payment  by  the  respective         ^jj^ 

owners  of  a  certain  som  per  foot  the  defendants  wonld  do  three  ,,        ^- 

Mayob,  bto.^  of 
things — ^take  over  the  said  road,  and  have  the  same  duly  proclaimed     Hawthobv. 

a  public  highway;  would  properly  make,  constract,  channel,  and  si^inhoiham^CJ. 
draiiL  the  whole  of  the  side  of  the  road ;  and  wonld  keep  the  same 
in  repair.  It  is  not  necessary  to  refer  to  the  second  caase  of  action, 
namely,  negligence.  An  amendment  was  asked  for  before  trial 
and  granted,  by  which  the  plaintiff  was  allowed  to  claim  for  money 
had  and  receiyed  by  the  defendants  for  the  ase  of  the  plaintiff,  and 
the  defendants  pleaded  to  that  as  they  had  done  to  the  prior  claim. 
The  defendants  denied  that  the  contract  was  made  at  all ;  they 
alleged  that  the  section  of  the  Local  Oovernment  Act  requiring 
contracts  with  municipalities  to  be  in  a  certain  form  had  not  been 
Q(»npUed  with,  and  that  it  was  a  contract  which  was  beyond  the 
powers  of  this  local  body  to  enter  into.  They  put  the  original 
oontract  in  issue  in  every  possible  form.  Evidence  was  given  at 
the  trial  which  satisfied  the  judge,  and  which,  in  our  opinion, 
folly  justified  his  conclusion  that  no  contract  of  the  kind  alleged 
had  been  in  fact  made,  and  he  appears  to  have  assented  to  and 
accepted  the  argaments  of  the  defendants'  counsel,  at  the  conclusion 
of  the  case,  no  evidence  being  called  by  the  defendants,  that  even 
if  the  contract  had  in  fact  been  made,  it  was  not  in  proper  form, 
and  ^as  beyond  the  powers  of  the  defendants  to  make.  The 
oijginal  cause  of  action,  as  stated  in  the  original  statement  of  claim, 
was  thus  disposed  of,  and  nothing  remained  of  it.  The  only 
^cation  remaining  arose  upon  a  claim  for  money  had  and  received, 
and  the  judgment  of  the  learned  primary  judge  was  founded  upon 
ttiig — ^that  the  plaintiff  had  paid  his  money  under  a  mistake  of 
bets,  and  that  therefore  he  was  entitled,  according  to  a  well- 
established  principle  of  law,  to  recover  the  money  so  paid  from  the 
defendants.  Now  the  question  as  to  what  that  mistake  was  has 
heen  properly  raised  and  argued.  It  appears  that  in  the  month  of 
Match  1886  the  plaintiff  and  a  number  of  other  property  holders 
presented  a  petition  to  the  council,  requesting  the  council  to  take 
over  this  road,  and  proclaim  the  same  a  public  highway,  with  the 
Tiew  of  having  the  road  made  at  the  earliest  possible  opportmiity. 
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^•0.  That  wag  the  ultimate  and  farther  object  of  the  petitioners,  viz.» 

1892  in  addition  to  the  road  being  taken  over  and  proclaimed  it  was 

^^  to  be  '*  made  "  at  the  earliest  possible  opportunity.      In  answer 

«•  to   that  petition,   or   upon    the    consideration    of    the^    same,    it 

Matob,  etc.,  of 
Hawthobn.     was  resolved  by  the  defendants,  at  a  meeting  of  the  24th  March 

MMMotham,C.J.  ^^86,  that  the  road  should  be  taken  over  by  the  council 
upon  the  residents  paying  one-half  of  the  costs  of  making  the- 
road,  and  the  whole  of  the  costs  of  making  the  crossings.  That 
was  an  ambiguous  resolution,  in  this  respect,  that  it  omitted  to  give 
any  indication  on  the  part  of  the  council  of  its  intention  to  con- 
tribute at  any  particular  time,  or  at  all,  to  the  cost  of  making  the 
other  half  of  the  road.  The  council  from  that  time  down  to  the 
time  of  the  commencement  of  this  action  never  appear  to  have 
entered  into  an  engagement  with  these  property  holders  to  allot  the 
other  necessary  half  of  the  costs  for  completing  the  road  for  that 
purpose  out  of  the  municipal  funds.  The  property  holders 
evidently  understood  that  the  council  were  not  unwilling  to,  and 
that  they  probably  would,  contribute  the  other  necessary  half  of  the 
costs,  and  they  were  certainly  justified  in  entertaining  that  belief 
when  the  council's  officer  prepared  an  estimate  of  the  amount  which 
would  be  necessary  to  make  this  road.  That  estimate  showed  all 
the  items  and  expenses  for  completing  the  road;  it  showed  that 
the  entire  costs  would  amount  to  1,404Z.,  and  that  the  half  of  such 
costs,  less  certain  deductions,  would  be  6802.,  and  that  was  the 
amount  which  they  demanded  from  the  property  owners  whose 
property  adjoined  this  road.  These  owners  consequently  assumed, 
on  the  best  possible  grounds,  that  the  council  was  willing  to  engage, 
and  did  engage,  to  contribute  an  equal  amount,  and  to  apply  that 
amount  with  reasonable  promptitude  to  the  complete  construction 
of  this  road.  That  was  not  done,  and  things  were  allowed  to  stand 
over  for  a  long  time,  and  the  plaintiff,  after  four  years  have  elapsed, 
brings  this  action  to  recover  the  amount  which  he  has  paid,  and 
which  he  says  he  has  paid  under  a  mistaken  view  of  the  facts. 

We  think  that  the  evidence  fully  justified  the  judge  in  conclud- 
ing that  the  plaintiff  did  pay  over  this  money  under  the  mistaken 
impression  that  the  amount  which  he  and  others  paid  over  would 
be  supplemented  by  an  equivalent  amount  to  be  appropriated  out 
of  the  municipal  funds,  and  that  the  total  amount  would  be  applied 
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with  reasonable  promptitude  to  the  complete  constraction  of  this  f.o. 

road.    Now,  in  that  view  of  the  case,  the  qaestions  which  haye  x892 

been  argued  before  us  appear  to  be   irrelevant  to  the   subject  ^^ 

matter  with  which  we  have   to  deal.      This  is  not  a  case  in  «. 

which  the  party  is  trying  to  avoid  a  contract  on  the  ground  that     hawthobk. 
it  has  been  procured  by  fraud;   if  that  were   so,  he  could  not,  j^.  -^^^^^nj 

according  to  the  authorities  cited,  succeed  in  such  an  action  unless 

the  parties  could  be  restored  to  their  original  position.  In  this 
ease,  however,  the  basis  of  the  defence  is  that  there  never  was 
a  contract  at  all.  That  argument  was  put  forward  by  the 
defendants  themselves,  and  was  accepted  by  the  judge  at  the 
trial,  and  is  now  beyond  all  dispute;  and  there  being  no  contract 
at  all,  and  the  plaintiff  having  paid  his  money  under  a  mistaken 
impression  as  to  what  the  defendants  were  willing  to  do,  the 
defendants  seek  to  retain  the  money  of  the  plaintiff  while  they  do 
not  carry  out  the  well-founded '  expectation  of  the  plaintiff  as  to 
what  they  were  to  do  with  his  money.  The  plaintiff  believed  that 
the  defendants  were  willing  and  intended  to  do  this  work ;  that  was 
a  mistaken  impression,  and  that  mistake  was  not  corrected  from 
first  to  last. 

It  has  been  argued  that  a  demand  was  necessary  before  the 
plaintiff  could  succeed  in  this  action.  We  do  not  think  that 
uider  the  circumstances  of  this  case  a  demand  was  necessary, 
and  the  authorities  which  have  been  cited  certainly  do  not  support 
the  contention  that  a  demand  is  necessary  in  all  cases  where  a 
plaintiff  seeks  to  recover  back  as  money  had  and  received,  money 
paid  under  a  mistake  of  facts.  In  the  case  of  Kelly  v.  SolaH  (9), 
an  observation  was  made  that  in  that  case  a  demand  might  be 
neeessaiy,  inasmuch  as  it  was  a  case  in  which  the  party  receiving 
the  money  might  have  been  ignorant  of  the  mistake.  In  the  case 
of  Freeman  v.  Jeffries  (A),  in  which  two  members  of  the  Court 
were  of  opinion  that  a  demand  was  necessary,  the  same  reason  was 
assigned.  Martin,  B.  said  :  ''  It  is  clear  this  action  is  not  maintain- 
able without  a  demand,  that  is,  an  intimation  from  the  plaintiff  to 
the  defendant  that  the  money  which  has  been  paid  was  paid  under 
8n(ih  circumstances  as  render  a  part  or  the  whole  recoverable  back.'' 
If  the  defendant  is  aware  of  the  mistake  by  which  the  money  is 

(y)  9  M.  &  W.  54.  (h)  L.R.  4  Ex.  189. 
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F.o.  paid,  the   reason  for  that  rule  entirely  fails.     The  rale  itself  is 

1892  quite  reasonable;  but  it  only  applies  where  the  defendant  has  no 

r^         means  of  knowing  that  the  money  has  been  paid  by  mistake,  and, 

«.  if  he  is  not  aware,  he  should  not  be  called  apon  to  repay  until 

Hawthobn.     demand  is  made  and  the  mistake  explained.      In  this  case,  the 

Hi  nhotham  CJ  ^^^^^^^^^^  must  be  taken  to  have  known  that  the  plaintiff,  and  all 

~  the   other  property   holders,  belieyed    that  the   defendants   were 

willing  to  carry  oat  the  three  objects  that  they,  the  property 
holders,  desired,  and  when  the  defendants,  knowing  that  they  were 
not  binding  themselves  to  do  anything  of  the  kind,  but  were  only 
willing  to  take  the  half  of  the  costs  contributed  by  the  property 
holders,  and  apply  the  same  as  they  should  think  fit,  they  must  be 
taken  to  know  that  the  plaintiff  paid  his  share  under  a  mistake  of 
facts.     By  a  letter  of  the  7th  October  1887,  the  defendants'  town 

clerk  wrote  to  the  plaintiff,  saying :  ** I  have  the 

honour,  by  direction  of  the  town  council,  to  point  out  that  the 
sum  paid  over  to  the  council  was  only  half  the  estimated  cost 
of  properly  making  the  road,  and  to  state  that  the  council  is 
of  opinion  that  such  sum  was  expended  to  the  best  advantage 
and  in  such  manner  as  to  benefit  the  greatest  number  of  property 
owners."  Now,  that  was  not  the  purpose  for  which  the  money  was 
received ;  they  must  have  known  that  that  was  not  the  purpose ; 
they  received  it  in  consideration  that  they  would  pay  an  equivalent 
sum  themselves.  It  is  no  answer  to  say  that  they  have  expended 
half  the  'money  in  the  way  in  which  they  think  most  desirable 
for  the  benefit  of  all.  The  money  was  paid  for  a  quite  different 
purpose.  We  think  that  the  judge  was  right,  and  that  the  money 
was  paid  under  a  mistake  of  facts  and  without  any  laches  on 
the  part  of  the  plaintiff,  and  therefore  it  is  recoverable  as  money 
had  and  received.  I  say  nothing  as  to  the  arguments  addressed  to 
us  with  reference  to  the  possible  claims  which  may  be  made  by  the 
other  persons  who  have  paid  this  money.  These  persons  certainly 
do  not  appear  to  stand  in  the  same  position  as  the  present  plaintiff, 
and  it  may  be  pradent  for  them  to  be  well  advised  before  they  take  any 
steps  to  recover  their  money.  The  appeal  will  be  dismissed  with  costs. 

Williams,  J.    I  base  my  judgment,  in  this  case,  upon  the 
ground   which  may  be  stated  in  a  few  words.  .1  think  there  is 
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endeoce  (and  that  is  all  I  have  to  inquire  into)  to  go  to  the  judge,  f.o. 

that  the  plaintiff  paid  this  money  under  a  mistake  of  facts,  and  1802 

that  the  defendants  knew  of  that  mistake  when  they  took  and  used         ^^ 
the  money.    Under  these  circumstances,  notice  or  demand  becomes  «• 

perfectly  unnecessary.     I  think  that  the  learned  judge  was  right.  Hawthobn. 


HoLBOYD,  J.     I  concur  in  the  judgment  of  the  Court. 

9  Appeal  diamissed  with  cosU. 

Solicitor  for  plaintiff :  Bardwell. 

Solicitors  for  defendants  :  Eggteston^  Derham,  dk  Martin. 

W.  H.  M. 


WUUamt,  J. 


ExPABTB  MILLER  AHD  GRAT.  1892 

WA   19  24. 
8tmf9  AH  1890  (No.  1140),  ft.  70,  71,  98,  97— Stomp  duty^Caneellation  of  _ 

wiUrad  for  nUe  of  land-^Bi-irantfor  of  land  to  vMdor—Sale,  Mood,  J. 

A  Toidor  of  land,  upon  payment  of  a  certain  ram  by  way  of  deposit,  trantferred 
the  land  to  the  parchaeers,  who  thereupon  mortgaged  the  property  to  the  vendor  to 
Memre  the  balance  of  the  pnrchase-money.  It  was  subsequently  agreed  between  the 
paitieB  that  the  contract  should  be  caneeUed,  and  that  the  vendor  should  retain  the 
,  of  the  deposit,  and  that  the  purchasers  should  re-transfer  the  land  to  the 


BM,  that  no  duty  was  chargeable  upon  such  re-transfer  to  the  vendor.    Under 
ne.  98  of  Act  No.  1140  the  word  '*  sale  "  means  a  sale  for  money. 

This  was  a  case  stated  by  the  ComptroUer  of  Stamps  for  the 
(^mion  of  the  Supreme  Court,  under  sea.  71  of  the  Stamps  Act 
1890.    The  facts  are  fully  set  out  in  the  judgment. 

MiUhdL  for  Miller  and  Gray. 

Box  for  the  Comptroller  of  Stamps. 

Cur.  adv.  vuU. 

Hood,  J.  By  a  contract  made  in  April  1888  James  Miller  and 
ikzander  Gray  sold  certain  lands  in  South  Melbourne  to  the 
Intestment    Company    of   Victoria    Limited  for  100,000Z.      In 
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1892  pursuance  of  this  contract  about  20,000Z.  of  the  purchase-money 

Exparte        was  paid,  and  the  land  was  transferred  to  the  purchasers,  who 

^^j^  ^  thereupon  mortgaged  the  property  to  the  vendors  to  secure  the  due 
^^'  payment  of  the  balance.  In  September  1891  a  deed  was  executed 
Hood,  J.  between  the  vendors  and  the  purchasers  by  which  (after  reciting 
that  78,000Z.  of  the  purchase-money  remained  unpaid,  and  that  the 
company  was  desirous  .of  not  proceeding  further)  the  parties  agreed 
that  the  contract  should  be  cancelled  and  put  an  end  to,  upon  the 
terms  that  the  vendors  should  retain  all  moneys  paid,  and  that  the 
company  should  execute  all  documents  necessary  to  revest  the 
lands  in  the  vendors.  In  pursuance  of  this  agreement  and  to  give 
eflfect  thereto,  the  company  re-transferred  the  property  to  Miller 
and  Gray  on  the  3rd  September  1891,  or,  in  other  words,  the 
purchasers  forfeited  all  moneys  paid,  the  contract  was  cancelled,  and 
the  property  restored  to  its  original  owners.  Upon  this  the  Collector 
of  Imposts,  or  Comptroller  of  Stamps,  was  requested  by  Miller 
and  Gray  to  express  his  opinion  under  the  70th  sec.  of  the  Stamps 
Act  1890,  as  to  whether  any,  and  if  any,  what  amount  of,  duty  was 
chargeable  on  the  re-transfer.  The  collector  thereupon  expressed 
his  opinion  to  the  efiEect  that,  inasmuch  as  the  property  transferred 
was  in  satisfaction  of  a  debt  due  by  the  company  to  Miller  and 
Gray,  the  transfer  was  chargeable  with  duty  under  sec.  97.  Miller 
and  Gray  being  dissatisfied  with  this  opinion,  a  case  has  been  stated 
under  sec.  71  by  way  of  appeal  to  this  Court. 

By  the  Stamps  ^c^  an  o^  valorem  duty  is  chargeable  on 
a  "  conveyance  or  transfer  on  sale  of  any  real  property,"  and 
by  sec.  98  this  expression  is  defined  as  including  every  instru- 
ment whereby  any  property,  upon  the  sale  thereof,  is  legally 
or  equitably  transferred  to,  or  vested  in,  the  purchaser.  By 
sec.  97  it  is  enacted  that  when  any  property  is  conveyed 
to  any  person  in  consideration,  wholly  or  in  part,  of  any 
debt  due  to  him,  such  debt  is  to  be  deemed  the  whole  or  part  (as 
the  case  may  be)  of  the  consideration  in  respect  whereof  the 
conveyance  is  chargeable  with  ad  valorem  duty.  For  the  collector's 
view,  it  was  first  argued  that  sec.  97  covers  this  case,  and  itself 
imposes  a  duty  on  this  transfer.  With  this  contention  I  do  not  agree. 
Sec.  97,  in  my  opinion,  is  merely  in  aid  of  the  general  power  of 
taxation,  by  affording  a  mode  of  estimating  the  duty  in  cases  of 
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executed  considerations.    It  does  not  of  itself  create  any  obligation  1892 

k>  pay  daty.    It  pre-supposes  a  document  liable  to  duty,  and  then        Mxparte 
directs  how  that  duty  is  to  be  ascertained,  viz.,  by  including  the        ^^^^ 
amount  of  the  past  debt  in  the  considei-atiou  upon  which  the         ^^^• 
ad  valorem  duty  is  assessed.  Hood,  j. 

The  main  argument,  however,  turned  upon  the  contention 
tkt  this  dealing  with  the  land  was  a  '^  sale "  within  the 
meaning  of  sec.  98.  The  re-transfer  of  the  land  was  clearly 
a  passiag  of  the  property  for  a  valuable  consideration,  and  if 
the  word  ''  sale  "  is  to  have  this  extended  meaning  the 
docoment  was  liable  to  duty.  But  in  construing  an  Act  of 
Parliament  the  words  should,  as  a  rule,  be  interpreted  according  to 
their  ordinary  sense  :  CuU  v.  Austin  (a) ;  and  taxes  or  charges  on 
the  subject  should  be  imposed  in  clear  and  uuamjbiguous  language  : 
CommUsioners  of  Revenue  v.  Angus  (b).  Taking,  therefore,  the 
eommon  meaning  of  the  words,  is  this  case  plainly  within  the 
Statute  ?  The  answer  to  this  depends  greatly  upon  the  meaning  to 
be  given  to  the  word  '*  sale.'*  Every  sale  includes  (1)  an  agreement 
or  a  bargain,  (2)  the  payment  of  the  price,  and  (8)  the  delivery  or 
the  conveyance  of  the  property.  In  its  ordinary  meaning  ''  sale  " 
implies  a  transfer  of  the  property  in  a  thing  for  a  p'tice  in  money ^ 
and  is  BO  distinguished  from  ''  exchange  *'  or  ''  barter":  Benjamin 
on  Sales  f  1 ;  and  in  common  parlance  a  seller  disposes  of  his  lands  at 
an  adequate  price,  which  the  purchaser  pays:  Dennv.  Diamond  (c). 
The  contention  that  the  word  '*  sale  "  infers  a  price  in  money  in 
sec.  98  of  the  Stamps  Act  receives  support,  not  only  from  the  fact 
that  such  is  the  natural  meaning,  but  also  from  looking  at  sees.  95, 
96,  and  97  of  that  Act.  By  these  sections  the  Legislature  has 
provided  for  cases  of  sales  where  the  consideration  is  not  the 
payment  of  money  in  the  ordinary  sense,  and  those  sections  would 
be  unnecessary  if  the  extended  meaning,  argued  for  on  behalf  of 
the  Collector  of  Imposts,  were  correct ;  and  it  is  also  to  be  noticed 
that  sec.  78  of  the  English  Act,  88  &  84  Vict.,  c.  97,  which 
imposes  a  duty  upon  conveyances,  other  than  those  on  sale  or 
mortgage,  has  not  been  enacted  in  Victoria.  I  think,  therefore, 
that  *'  sale"  in  sec  98  of  the  Stamps  Act  means  a  sale  for  money. 

.  (a)  L.B.  7  C.P.,  at  p.  284.  (5)  23  Q.B.D.,  at  p.  689. 

(c)  4  B.  &  C,  at  p.  246. 
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1893  This  disposes  of  the  more  extended  argument  for  the  respondent, 

bat  it  does  not  determine  the  matter,  for  it  leaves  untouched  the 
point  as  to  this  case  being  a  sale  for  a  past  consideration  within 
Gray.  gee.  97.  But  in  my  opinion,  before  sec.  97  can  apply,  there  must 
Hood,  J.  have  been  a  sale  of  property  so  as  to  cause  the  duty  to  attach,  and 
the  real  question  is,  was  this  a  "sale  of  real  property?"  To 
determine  this  matter  it  is  not  sufficient  to  look  only  at  the  form 
into  which  the  parties  have  thrown  their  dealings,  for  in  order  to 
decide  whether  duty  is  payable  or  not  the  substantial  matter  of  the 
agreement  is  alone  to  be  looked  to  :  Christie  v.  Commissioners  of 
Revenue  (d) ;  Jamieson  v.  Renwick  (e).  Now,  the  substance  of  the 
transactions  between  the  parties  here  was  not  the  sale  or  re-sale  of 
this  property.  The  bargain  or  agreement  was  not  in  substance 
about  the  sale  of  anything,  but  about  the  cancellation  of  the 
original  contract.  That  cancellation  involved,  no  doubt,  the  return 
of  the  property,  and  the  giving  up  of  a  past  debt,  but  the  transfer 
of  the  property  was  not  made  by  reason  of  imy  sale,  but  was 
incidental  to  the  cancellation,  and  I  cannot  think  that  the  land  was 
sold  or  re-sold,  or  that  Miller  and  Gray  can  reasonably  be  called 
purchasers  thereof.  It  is  said  that  this  view  leads  to  an  evasion  of 
the  Act.  I  do  not  think  it  does,  for  I  do  not  think  that  an  Act  of 
Parliament  can  be  evaded  in  the  sense  suggested.  I  prefer  to  say 
that  the  case  is  not  within  the  Act,  and  that  therefore  the  document 
is  not  liable  to  duty.  This  being  my  opinion,  I  accordingly 
determine  that  the  assessment  was  wrong,  and  I  order  that  the 
Comptroller  of  Stamps  repay  to  the  appellants  the  amount  of  duty 
paid  by  them,  together  with  the  costs  incurred  by  them  in  relation 
to  this  appeal. 

Solicitors  for  Miller  and  Gray :  Smithy  Emmerton  d  Johnson, 
Solicitor  for  the  Comptroller:  Guinness ^  Crown  Solicitor. 

W.  H.  M. 

{d)  L.B.  2  Kx.  60.  (e)  17  V.L.R.  124. 
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[IN  CHAMBERS.l 

Iir  RB  OPITZ. 

Luolvtney  Aei  1890  (No.  1102),  sm.  37,  aub-tee,  S^Lunatic, 

Sab-iec.  8  of  sec.  37  of  Uie  Imolvenoy  Act  1800  cannot  apply  to  a  Innatlo. 
Is  re  Ba^ldon  (2  V.L.R.  (I.)  85)  dutingnished. 

This  was  a  petition  presented  by  the  London  Chartered  Ban^ 
for  the  sequestration  of  the  estate  of  Franz  Opitz,  a  lunatic. 


Higgins  in  support  cited  In  re  Bayldon  (a). 


Cur.  adv.  vuUi 


Hood,  J.  In  this  case  the  London  Chartered  Bank  present 
a  petition  for  the  sequestration  of  the  estate  of  Franz  Opitz,| 
lunatic,  confined  in  the  Yarra  Bend  Asylum.  Li  support  of 
petition  I  was  referred  to  Re  Bayldon  (a).  That  decision  is  veJ 
briefly  reported,  and  though  the  objection  was  taken  that  a  lunat  ^ 
cannot  be  made  insolvent,  no  reference  to  the  point  is  made  in  tl  ) 
judgment,  but  the  order  was  made  absolute,  the  learned  jud(  ) 
apparently  acquiescing  in  the  statement  of  counsel  that  there  wi  ) 
nothing' to  show  that  the  alleged  lunatic  was  not  quite  sane 
matters  of  business.  I  understand,  however,  that  the  documeni 
ahow  that  the  petition  there  was  founded  upon  sub-sec.  6  of  sec. 
of  the  Insolvency  Statute. 

The  act  of  insolvency  created  by  that  sub-section  does  not 
necessarily  depend  upon  any  act  of  the  debtor,  or  upon  his  volition 
fiat  state  of  mind.  But  in  this  case  the  petition  is  based  upont 
anb-sec.  8,  and  I  think  that  the  proviso  to  the  latter  sub-section 
makes  a  most  material  difference.  The  proviso  requires  that  the 
debtor  shall  be  called  upon  to  satisfy  the  judgment,  and  shall  fail 
to  do  so.  It  does  not  seem  to  me  that  this  can  apply  to  a  lunatic, 
as  BO  much  depends  upon  his  own  acts :  Re  WiUison  (Jb) ;  Re 
Hodgson  (c) ;  Yate  Lee,  76 ;  Pope  on  Imnacy,  868  ;  and  cases 
there  cited ;  onless  during  lucid  intervals,  if  any.  An  affidavit  has 
been  filed  here  to  show  that  the  debtor  understood  the  nabure  of* 
the  demand  made  upon  him,  but  I  am  not  satisfied  that  he  did. 
There  is  no  evidence  as  to  his  state  of  mind  by  any  skilled  person, 


(•)2V.L.B.(I)86. 


(a)  4  V.L.R.  a.)  67. 
C2 


(o)  5  A.J.B.  183. 


1802 
Feb.  25,  29. 

Hood,  J. 
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1892  or  by  any  one  having  an  opportunity  of  forming  a  proper  opinion. 

inrs  I  therefore  refase  this  application  npon   the  present  materialsy 

^"^        without  prejudice  to  a  farther  application,  though  it  must  not  be 

^*^f  •^'       assumed  that  I  would  have  made  the  order  even  if  satisfied  upon 

this  pointy  for  much  might  turn  upon  the  debtor's  answer  to  the 

demand.     In  addition,  the  papers  do  not  set  out  any  authority  in 

the  person  ^presenting  the  petition. 

Solicitors  for  petitioner :  Attenbcroughf  Ntmn  dk  Smith. 

A.  F.  M. 

F.O.  SANDER  0.  THE  QUEEN. 

~  "Zand  Act  1884"  (i^o.  812),  m.  27  (8),   (10),   (18),  29,  68— Pw^orai  lease-- 

Feb,  16  16  29.  Seeumption  of  land  hjf   Crown  for  mining    purpose* — Paj/ment  of  fees  on 

-^—  appUeoHonfor  selection — Order  in  Council  uUra  vires. 

By  a  leaae  dated  the  lit  July  1890,  and  issued  under  sec  21  of  the  "  Land  Act 
1884b"  the  petitioner  became  lessee  fh>m  the  Grown  of  a  pastoral  allotment  for  the 
term  and  on  the  conditions  therein  specified.  The  lease  contained  a  condition  aa 
prescribed  by  sec.  27,  sub-sec.  8,  and  providing :  "  Her  Majesty,  her  heirs  and 
successors,  may  at  any  time,  and  from  time  to  time  during  the  sud  term,  resume 
possession  of  any  part  or  parts  of  the  land  hereby  demised  which  may  in  the  opinion 
of  the  Qovemor,  with  the  advice  aforesaid,  be  required  for  the  purposes  of  water 
supply,  etc or  for  mining  purposes.*' 

On  the  1st  of  September  1890  the  petitioner  lodged  an  application,  under 
sec.  29  of  the  Land  Act  1890  (sec.  29  of  the  '*Land  Act  1884"),  in  the  form 
prescribed  by  regulations  made  under  the  Act,  to  select  320  acres,  portion  of 
the  allotment.  On  the  same  day,  but  at  a  later  hour,  possession  of  the 
whole  allotment  was  resumed  for  mining  purposes  by  order  of  the  Governor 
in  Council,  purporting  to  be  made  under  the  above  condition  in  accordance 
with  sec  27,  sub-sec.  8.  Petitioner,  on  the  26th  September  1890,  tendered  to  the 
proper  officer  the  proper  amount  of  money  in  support  of  his  application  to  select, 
but  in  consequence  of  the  Order  in  Council  the  money  was  not  accepted.  The 
petitioner  then  presented  a  petition,  under  the  Crwon  Remedies  and  LiahiUties  AH 
1890,  alleging  that  the  Order  in  Council  was  null  aud  void,  inasmuch  as  the  same 
was  ultra  vires,  and  that  the  petitioner  was  entitled,  upon  payment  of  320^.,  to  a 
g^Tit  in  fee  simple  of  the  land  which  he  applied  to  select. 

Seld,  that  the  Qovemor,  having  power  under  the  prescribed  condition  of  the  lease 
contained  in  sec.  27,  sub-sec.  8,  to  resume  any  part  or  paints  of  the  land  demised  from 
time  to  time,  had  also  power  to  resume  the  whole  at  once,  and  that  the  Order  in 
Council  was  valid. 

Held  also,  tliat  on  application  to  select  under  sec.  29  of  the  Land  Act  1890,  the 
payment  of  1/.  per  acre  is  a  condition  precedent  to,  or  concurrent  with,  the  right  to 
select,  and  unless  there  be  either  payment,  or  readiness  aud  willingness  to  pay,  no 
right  to  select  exists. 

Hood,  J.  (17  V.L.R.  8),  confirmed. 

Appeal  from  judgment. 
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The  facts  are  fully   set   out   in   the  judgment  of  Hood,  J.,  f.c. 

17  VJi.K.  8.  18^ 

Madden,    Topp,  and    Hayes    for    the    appellant — If   it    was  «. 

desired  to  resume   all  this  land,  the   order    should    have    heen     '^'""  Qubbn. 
made  under  sub-sec.  13  of  sec.  27,  or  under  sec.  68.     Sub-sec.  8 
sppUes  only  to  the  case  where  some  small  portion  of  the  land  is 
required,  if  it  were  required  for  mining  purposes,  for  instance,  it 
would  be  in  such  a  case  as  a  small  portion  of  the  land  being  ^ 

required  for  the  mouth  of  a  shaft,  etc.  Sub-sec.  8  contemplates 
the  resuming  of  small  portions,  for  which  compensation  would  not 
be  required.  The  petitioner  undertook  to  pay  the  sum  of  IZ.  per 
acre  for  the  land  he  applied  to  select,  and  that  is  sufficient  to  satisfy 
the  provisions  of  sec,  29. 

c7.  D.  Wood  and  MacHugh  for  the  respondent — In  a  case 
nnder  this  Act  the  lessee  has  to  take  the  chance  of  a  bad 
bargain.  The  last  clause  of  sec.  27  allows  the  insertion  in  the  lease 
of  such  other  conditions  and  provisions  as  the  Governor  in  Council 
may  direct  to  be  inserted  therein.  In  sub-sec.  8  itself  the  terms 
"any  of  the  land*'  and  ''such  lands"  are  used  indiscriminately. 
In  the  condition  in  the  lease  power  is  given  to  resume  ''  any  part  or 
parts  "  of  the  lands  demised,  and  that  being  so  power  is  given  to 
resume  the  whole.  The  payment  of  12.  per  acre  is  a  necessary 
condition  precedent  before  the  petitioner  can  exercise  his  right  to 
select  under  sec.  29. 

The  foUowing  authorities  were  cited  :—Regina  v.  Cowie  (a) ; 
Doe  d.  Oardiner  v.  Kennard  (6) ;  Liddy  v.  Kennedy  (c) ;  Matt  v. 
Pwi  (d) ;  Weston  v-  Collins  (e);  Lord  Ranelagh  v.  Milton  (/). 

Cwr.  adv.  vult. 

•  HioiNBOTHAM,  G.J.,  delivered  the  judgment  of  the  Court 
[HioniBOTHAM,  C.J.,  WiLiiiAMS  and  Holboyd,  JJ.].  The  peti- 
tioner was  a  lessee  under  a  lease  of  a  pastoral  allotment,  containing 

(a)  7  V.L.R.  (L.)  88.  (d)  2  V.K.  (M.)  27. 

(i)  12  Q.B.,  at  p.  268.  (e)    34  L.  J.  Ch.  858. 

(e)  L.R.  5  B.  &  I.  App.  134.  (/)  2  Dr.  &  Sm.  278;  34  L.J.  Oh.  327. 
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F.o.  26,600  acres  of  land,  dated  let  July  1890,  and  issaed  nnder  sac.  21 

X803         of  the  Land  Act  1890.     The  terms  of  all  leases  issaed  under  this 

g][J|^        section  must  expire  not  later  than  fourteen  years  after  29th  Decem- 

o.  ber  1884,  and  at  the  end  of  the  term  the  land  and  all  improvements, 

*    wititi  certain  exceptions,  revert  absolutely  to  the  Grown.     The  term 

mginboiham,C^,  ^f  q^^  i^^^  ^  ^yie  plaintiff  was  for  a  period  of  eight  years  and  six 
months,  less  three  days,  and  would  expire  at  the  extreme  limit  of 
all  such  leases  on  29th  December  1898.  On  Ist  September  1890, 
the  petitioner  lodged  an  application,  under  sec.  29  of  tiie  Act,  in 
the  form  prescribed  by  regulations  made  under  sec.  142,  to  select 
820  acres,  portion  of  the  allotment.  On  the  same  day,  but  at  a 
later  hour  of  the  day,  possession  of  the  whole  allotment  was  resumed 
for  mining  purposes  by  order  of  the  Governor  in  Council,  purport- 
ing to  be  made  under  a  condition  of  the  lease  in  accordance  witii 
the  condition  contained  in  sec.  27,  sub-sec.  8,  and  required  by 
sub-sec.  1  of  the  same  section  to  be  inserted  with  other  covenants 
(a  term  which  appears  to  include  conditions)  in  every  lease  of  a 
pastoral  allotment. 

The  petition  alleges  that  the  Order  in  Council  is  null  and 
void,  inasmuch  as  the  same  is  uUra  vires,  and  that  the 
petitioner  is  entitled,  upon  payment  of  820Z.,  to  a  grant  in  fee 
simple  of  the  land  which  he  applied  to  select.  Three  questions 
were  argued  and  determined  in  the  Court  below.  The  same 
questions  have  been  argued  before  this  Court  on  appeal  from  the 
judgment  of  the  primary  judge.  The  first  of  these  questions  is — 
Whether  the  whole  of  the  allotment  can  be  resumed  by  one  order 
of  the  Governor  in  Council  under  the  prescribed  condition  of  the 
lease  contained  in  sub-sec.  8  of  sec.  27.  If  this  condition  stood  by 
itself,  and  had  to  be  construed  apart  from  the  conditions  in  sub-sees. 
10  and  18  of  the  same  section,  and  from  the  provisions  of  sec.  68, 
it  is  hardly  disputed  that  it  would  authorise  the  resumption  by  one 
order  of  the  whole  of  the  land  demised  by  the  lease.  The  use  of 
the  words  *'  any  of  the  land  "  does  not  apply  any  restriction.  The 
right  to  resume  every  part,  and  by  a  single  act  of  resumption, 
results  from  the  reservation  of  the  right  to  resume  any  part :  Per 
Denman,  C.J.,  in  Doe  d.  Gardner  v,  Kennard  (g);  Regina  y. 
Cawie  {h);  Liddy  v.  Kennedy  {%).  But  we  were  strongly  pressed 
(ff)  12  Q.B.  258.  (h)  7  V.L.R.  (L.)  88.  (t)  L.R.  5  £.  &  Ir.  App  .184. 
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in  ihe  aigament  to  consider  sub-sec.  8  in  connection  with  sab-secs.  f.o. 

10  and  18y  and  with  sec.  68,  and  to  apply  a  construction  to  each  of  i^ 

diese  provisions  of  the  Act  of  Parliament  consistent  with  the  others,        s^^r 
and  with  the  varions  occasions  and  circumstances  under  which  land  v- 

held  under  a  pastoral  lease  may  be  resumed  for  mining  purposes.  

We  are  of  opinion  that  it  is  impossible  to  do  this.      It  has  been  ^*^'*^^*^>^'^' 

suggested  that  these  different  provisions  of  the  Act  constitute  a 

graduated  scale  according  to  which,  where  the  quantity  of  land 

required  for  resumption  is  very  small,  no  compensation  for  the        * 

value  of  the  land  resumed  or  improvements  is  to  be  given ;  where 

the  quantity  required  is  larger,  but  less  than  tibe  whole,  some 

compensation  is  to  be  given;    and  where  the  quantity  required 

eomprisee  the  whole  of  the  land  leased,  full  compensation  for  the 

Talue  of  the  land  and  of  the  improvements  is  to  be  given.    If  this 

interpretation  is  to  be  accepted,  the  condition  contained  in  sub-sec.  8 

only  applies  to  cases  where  the  quantity  of  land  to  be  resumed  is 

Teiy  small,  and  the  Governor  in  Council  has  no  power  to  resume  a 

large  part  or  the  whole  of  the  land.     But  according  to  this  view  of 

the  condition,  great  violence  has  to  be  done  to  the  terms  of  the 

condition.     The  majority  of  purposes  of  resumption  enumerated  in 

the  condition  undoubtedly  require  only  a  small  quantity  of  land  to 

be  taken  out  of  a  large  area.    But  some  of  the  enumerated  purposes, 

notably  mining  purposes  and  forest  or  timber  reserves  purposes, 

might  require  the  resumption  of  a  large  part  or  of  the  whole  of  the 

land  included  in  the  lease;   and  the  only  answer  that  has  been 

oflEered  to  this  obvious  difficulty  is  that  the  word  '^ purposes"  in 

these  cases  must  be  taken  to  mean  purposes  incidental  to  forest  and 

timber  reserves  and  mining  operations  already  existing  and  requiring 

the  resumption  of  a  small  piece  of  land  only.     Such  a  construction 

also  requires  a  different  meaning  to  be  placed  on  the  same  words, 

''for  mining  purposes,"  in  this  sub-section  and  in  sub-sec.  10, 

where,  acccwding  to  the  argument,  a  much  larger  though  undefined 

quantity  may  be  resumed,  and  in  sec.  68,  where,  according  to  the 

same  argument,  the  whole  may  be  resumed  for  the  same  purpose. 

M<»reover,  it  requires  an  entirely  different  construction  and  effect  to 

he  given  to  this  sub-sec.  8  of  sec.  27,  and  to  sub-sec.  10  of  sec.  88 

of  the  Act.     This  latter  sub-section  contains  a  power  of  reservation 

sod  resumption  of  land  in  a  grazing  area  in  the  same  terms  as  the 
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F.c.  power  in  sub-sec.  8  of  the  earlier  section — "npon  payment  to  the 

1892  lessee  for  his  interest  in  such  lease/'  together  with  the  valae  of 

g~"  improvements.      These  words  imply  that  upon  payment  for  the 

«•  interest  in  the  lease  the  lease  shall  be  at  an  end,  and  the  GoTemor 

*     in  Council  may  resume  possession  of  the  whole  of  the  land  included 

SjffinlwthamyCJ.  ^  ^j^^  lease.  We  should  violate  the  rules  of  sound  construction  of 
an  Act  of  Parliament  if  we  held  that  the  power  of  resumption 
created  by  identical  words  in  these  two  sub-sections  differs  in 
*  degree  and  in  effect,  because  compensation  is  given  upon  the  exer- 
cise of  the  power  in  the  one  case  and  is  not  given  in  the  other  case. 
There  is  a  distinction  between  the  power  of  resumption  in  sub-sec.  8 
and  that  contained  in  sub-sec.  10  of  sec.  27.  In  sub-sec.  8,  to 
justify  the  resumption  the  Governor  in  Council  is  required  judicially 
to  determine  that  the  land  is  presently  required  for  some  one  or 
more  of  the  purposes  enumerated,  but  no  such  provision  is  contained 
in  either  of  the  other  two  sub-sections  of  sec.  27,  or  in  sec.  68. 
Such  are  some  only  of  the  dij£culties  that  meet  the  attempt  to  limit 
the  power  of  resumption  of  the  whole  of  the  land  contained  in  a 
pastoral  allotment. 

We  concur  in  the  further  weighty  observations  on  this  question 
contained  in  the  judgment  of  the  learned  primary  judge,  and 
in  his  conclusion  that  the  respondent,  having  power  under  the 
prescribed  condition  of  the  lease  contained  in  sec.  27,  sub-sec.  8, 
to  resume  any  part  or  parts  of  the  land  demised  from  time  to 
time,  had  also  power  under  the  same  condition  to  resume  the 
whole  at  once,  and  that  the  Order  in  Council  is  accordingly 
valid. 

The  second  question  is  whether,  assuming  the  Order  in 
Council  to  be  valid,  the  petitioner  has  not  acquired  an  enforceable 
right  under  sec.  29  of  the  Land  Act  1890  to  select  a  portion  of  the 
allotment  as  a  homestead  by  virtue  of  the  lodgment  of  his  applica- 
tion, in  accordance  with  the  regulations,  on  1st  September  1890, 
and  before  the  making  of  the  order.  The  answer  to  this  argument 
is,  that  the  Act  of  Parliament  gives  the  right  to  select  only  *^  on 
payment*'  of  12.  per  acre  for  each  and  every  acre  comprised  in  the 
homestead  lot.  These  words  constitute,  in  our  opinion,  a  condition 
either  precedent  to  or  concurrent  with  the  right  to  select,  and  unless 
there  be  either  payment  or  readiness  and  willingness  to  pay,  no 
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right  to  select  existB:   Campbell  v.  Bent  (k);  Lord  Ranelagh  v.  f.c. 

Milton  (I) ;  Painter  v.  James  (m).     The  regulation  giving  a  form  of  isea 

ipplieation  by  the  intending  selector  is  perfectly  consistent  with  the        sahdbe 

Act;  it  merely  directs  what  the  selector  shall  do  when  he  intends     ^      «• 

Thx  Quebn. 
to  select.     The  making  of  an  application  in  accordance  with  the  

regulation  is  not  a  selection,  and  it  confers  no  right  until  the  ^Hfinhotham^c^. 
statutory  condition  is  complied  with. 

An  amendment  of  the  pleading  was  allowed  at  the  hearing,  by 
which  the  petitioner  raised  a  third  question,  namely — Whether, 
assuming  payment  to  be  a  condition  of  his  acquiring  any  right,  the 
respondent  was  not  estopped  from  setting  up  that  condition,  or  had 
not  waived  its  performance  by  reason  of  the  form  of  application 
prescribed  by  the  regulation  which  the  petitioner  strictly  followed  ? 
To  this  it  is  answered  that  the  regulation  in  question  does  not 
purport  to  estop,  and  that  it  has  not  the  effect  of  estopping  the 
respondent  from  setting  up  the  statutory  condition;  that  the 
regulation,  if  it  had  such  effect,  would  be  vltra  vires;  and  that  the 
petitioner  had  not  any  evidence  to  show  that  he  was  induced  in  fact 
by  the  form  of  application  prescribed  to  refrain  from  paying  or 
tendering  payment  of  the  money,  even  supposing  that  payment  or 
tender  could  have  had  at  that  stage  any  effect. 

The  appeal  will  be  dismissed,  with  costs.  The  judgment 
appealed  from  will  be  affirmed. 

Solicitor  for  petitioner:  Waxm^an. 

Solicitor  for  respondent:  Ouinness,  Grown  Solicitor. 

A.  F.  M. 

(t)  6  V.L.R,  (L.)  117.  (0  2  Dr.  &  Sm.  278  j  34  L.J.  Ch.  827. 

(m)  L.R.  B  C.P.  848. 
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1802  [IN  CHAMBERS.] 
March7. 
QUINN  «.  MACAR'raEY. 

Solrojfd,  J.       s^^gf^  Q,^^^  ^ct  (^b.  1142),  ».  S^—Wifful  neglect  of  defeudamt  to  appear— 

Affidavit,  efifficieney  of-^Praetiee. 

In  an  application  under  sec.  86  of  Act  No.  1142  for  liberty  to  proceed  in  an  action* 
the  affidavit  in  support  of  such  application  mmt  show  circomstaaces  and  faoto  fran 
which  a  judge  may  conclude  that  the  defendant's  omission  to  appear  has  been  wilful, 
or  that  he  is  living  out  of  the  jurisdiction  in  order  to  defeat  and  delay  his  creditors. 

A  mere  statement  in  an  affidavit  that  the  defendant  has  wilfully  neglected  to 
appear  to  the  action  la  not  snffident. 

This  was  an  application  nnder  sec.  86  of  the  Supreme  Conrt 
Act  1890  for  liberty  to  proceed  in  the  action,  and  that  the  amount 
for  which  final  judgment  was  to  be  signed  should  be  ascertained  by 
the  prothonotary.  The  usual  affidavit  had  been  filed  setting  forth 
the  cause  of  action,  and  showing  that  it  arose  within  the  jurisdic- 
diction,  and  alleging  that  the  defendant  had  no  defence  to  the 
action.  It  was  also  stated  that  the  defendant  had  been  personally 
served  with  a  true  copy  of  the  writ.  The  clerk  of  the  plaintiff's 
solicitor  deposed  on  affidavit  that  the  time  for  appearance  had 
expired,  and  that  search  had  been  made  in  the  proper  office,  and 
that  no  appearance  had  been  entered,  and  then  added  these  words — 
''  The  defendant  wilfully  neglects  to  appear  to  the  said  writ." 

The  managing  clerk  of  the  plaintiff's  attorney  in  support  of 
the  application. 

[HoLROYD,  J.  I  do  not  think  that  the  materials  are  sufficient 
to  warrant  my  granting  this  application.] 

It  has  been  the  practice  to  grant  applications  made  in  this 
form. 

[HoLROYD,  J.  A  bald  statement  that  the  defendant  "  wilfully 
neglects  to  appear"  is  most  inadequate,  and  I  certainly  should 
require  some  facts  to  be  stated  before  I  shall  draw  such  a  con- 
clusion. However,  as  it  has  been  stated  that  the  practice  has  been 
to  accept  such  a  statement,  I  shall  consider  my  judgment.] 

Cur.  adv.  vuU. 

HoLBOYD,  J.  Some  days  ago  an  application  was  made  to  me, 
under  sec.  85  of  the  Supreme  Court  Act  1890,  for  liberty  to 
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proceed  in  this  aotion,  and  that  the    amount  for  which   final  1802 

judgment   was    to    be    signed,    should    be    ascertained    by    the         QnnrH 

prothonotary.     That  section  requires,  that  before  granting  such     maoabtkxt. 

Uberty,  the  Court  or  judge  is  to  be  satisfied,  by  affidavit,  that, 

amongst  other  things,  the  writ  was  personally  served  upon  the 

defendant,  or  that  reasonable  efforts  have  been  made  to  effect 

personal  service   thereof   upon    him,    and  that  it  came  to  his 

knowledge,   and  either  that    the   defendant  wilfully  neglects  to 

^pear  to  such  writ,  or  that  he  is  living  out  of  the  jurisdiction 

of  the  Court  in  order  to  defeat  and  delay  his  creditors.     The 

plaintiff  made  the  usual  affidavit  setting  forth  the  cause  of  action, 

flhowing  that  it  arose  wholly  within  the  jurisdiction  of  the  Court, 

aod  alleging  that   the    defendant  had  no  defence.      It  further 

appeared  by  the  affidavit  of  Peter  Macpherson,  clerk  to  a  solicitor 

of  Sydney,  that  on  the  4th  of  February  last,  the  defendant,  who  is 

described  in  the  writ  of  summons  as  a  bank  manager,  had  been 

personally  served  at  No.  72.  King  Street,  Sydney,  with  a  true  copy 

of  the  writ.     The  writ  itself  showed  that  the  time  for  entering 

an  appearance  had  recently  expired,   and  I    was    informed    by 

Mr.  Proctor,  a  clerk  of  the  plaintiff's  solicitor,  that  no  appearance 

had  been  entered  for   the  defendant.      I  was  asked  to  accept 

Mr.  Proctor's  statement  to  that  effect  without  an  affidavit,  and 

also  from  the  bare  facts  of  service  and  non-appearance  to  draw  the 

eondnsion  that  the  defendant  wilfully  neglected  to  appear  to  the 

writ.    This  I  declined  to  do. 

The  application  was  renewed  on  the  following  day,  2nd  March, 
Mr.  Proctor  having,  in  the  meantime,  supplemented  his  previous 
proofs  by  an  affidavit  of  his  own,  in  which  he  set  forth  that 
die  time  for  aj^earance  expired  on  the  24th  of  February,  that 
he  had  searched  in  the  proper  office  on  the  day  of  the  renewed 
plication,  and  found  that  no  appearance  had  been  entered  by 
the  defendant  or  his  solicitor,  and  then  added  these  words — 
"The  defendant  wilfully  neglects  to  appear  to  the  said  writ." 
Mr.  Proctor,  as  I  understood  him  to  say,  had  no  knowledge 
of  any  other  foots  to  warrant  this  positive  assertion  than  those 
before  mentioned ;  and,  in  my  opinion,  the  swearing  thus 
loimdly  to  faets  of  the  troth  of  which  the  deponent  cannot 
poaably  be  assured,  is,  to  say  the  least,  a  very  lax  and  improper 
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1^  practice.    Mr.  Proctor  might,  however,  have  conscientiously  sworn 

Qttink         that  he  believed  the  defendant  wilfally  neglected  to  appear,  if  in 

Macabtkst.     ^e<^lity  he  so  inferred  from  the  defendant's  having  been  served  and 

Holr~^  J      ^^^  having  appeared  within  the  prescribed  time ;  and  the  question 

—       arises  whether  proof  of  service  of  the  writ  upon  the  defendant  and 

of  his  non-appearance  within  the  prescribed  time,  coupled  with 
a  statement  upon  oath,  made  by  the  plaintiff  or  his  solicitor,  or,  as 
in  this  case,  by  the  solicitor's  clerk,  of  his  belief  that  the  defendant 
wilfully  neglects  to  appear  to  the  writ  without  any  other  fiacts 
being  disclosed  by  the  affidavits^  from  which  an  inference  can  be 
drawn  one  way  or  the  other,  ought  to  satisfy  the  Court  or  judge 
that  the  defendant  is  guilty  of  this  wilful  neglect.  It  has  never 
been  my  practice  to  regard  such  evidence  as  sufficient,  but,  as 
I  have  been  informed  that  orders  for  leave  to  proceed  have 
sometimes  been  granted  upon  precisely  the  same  evidence,  I  have 
been  led  to  reconsider  my  opinion,  and,  having  reconsidered  it, 
I  am  the  more  confirmed  in  it.  For  of  what  is  the  judge  to  be 
satisfied  ?  Not  merely  that  the  defendant  neglects  to  appear,  bat 
also  that  his  neglect  is  wilful.  If  wilful  neglect  to  appear  was  meant 
to  be  inferred  from  the  defendant's  not  having  appeared  within 
the  time  limited  after  having  been  duly  served,  the  Legislature 
would  have  simply  required  proof  of  such  non-appearance.  Non- 
appearance might,  without  inaccuracy,  be  described  as  neglect  to 
appear;  but  wilfully  neglecting  to  do  a  thing  implies  more  than 
merely  leaving  it  undone.  It  may,  undoubtedly,  be  often  very 
difficult  to  prove  wilful  neglect;  and  the  judge  will  usually,  I 
should  think,  be  able  to  collect  from  very  slight  circumstances^ 
added  to  the  fact  of  non-appearance,  the  intention  not  to  appear. 
But,  according  to  the  plain  language  of  the  Act,  the  added 
circumstances,  from  which  the  judge  may  conclude  that  the 
omission  to  appear  was  wilful,  must  be  brought  before  him  by 
affidavit;  and  the  judge  must  form  his  conclusions  for  himself, 
and  not  accept  anybody  else's  belief  as  a  substitute  for  his  own 
judgment.  The  85th  section  of  the  Supreme  Covrt  Act  1890,  is 
an  adaptation  of  the  18th  section  of  the  English  Common  Law 
Procedure  Act  1862,  and  Day  (Common  Law  Procedure  Acts, 
4th  ed.,  p.  67)  says,  in  a  note  to  that  section,  that  the  defendant's 
wilful  neglect  to  appear  will  be  presumed  after  the  writ  has  come 
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to  his  knowledge.     Day  cites  no  anthority  for  that  proposition,  and 

he  is  in  direct  conflict  with  Chitty,  who,  in  his  forms  (10th  ed.)  9 

has  sketched  out  affidavits  to  fnlfil  the  requirements  of  the  18(h 

section  of  the  Common  Law  Procednre  Act  1852,  and,  in  a  note  to 

one  of  the  paragraphs  (see  p.  69,  also  67),  thns  expresses  himself: — 

"The  pluntiiF,  or  the  person  who  had  the  serving  of  the  writ,  or  some  other 
penon,  should  swear  to  the  residence  of  the  defendant  abroad,  and  to  the  distance  of 
it  from  EngUmd;  to  fkcts  showing  that  the  defendant  either  wilfully  neglects  to 
appesr,  or  that  he  is  living  ont  of  the  jarisdiction  in  order  to  defeat  and  delay  his 
erediton.  The  facts  mnst  be  so  stated  as  to  satisfy  the  judge  that  snch  is  the  case. 
After  stating  the  Acts,  the  affidavit  may  conclude  thns :  *  For  the  reasons  aforesaid  I 
verily  believe  that  the  defendant  wilftilly  neglects  to  appear  to  the  said  writ';  or, 
"Diat  the  defendant  is  living  ont  of  the  jurisdiction  in  order  to  defeat  and  delay  his 
enditoTS.'  There  should  be  an  affidavit  stating  that  there  has  been  a  search  in  the 
proper  office  for  the  defendant's  appearance,  and  that  there  is  none." 

Where  a  deponent  swears  to  facts  from  which  a  jndge  is  asked 
to  draw  a  certain  conclusion,  the  ayerment  of  the  deponent's  belief 
may  be  useful  to  show  that  he  has  made  a  full  disclosure,  and 
knows  nothing  contrary  to  the  conclusions  suggested.  For  any 
other  purposes  I  think  it  worthless  ;  but  with  that  qualification,  if 
indeed  it  be  a  qualification,  I  assent  to  the  rule  which  Mr.  Chitty 
has  laid  down.  Upon  the  materials  now  before  me  I  refuse  the 
application. 


Solicitor  for  plaintiff :  Boyd. 


1892 

QUIHK 

Maoartnbt. 
Hblroyd,  J, 


W.  H.  M. 


MoMBCKAN  v.  AITKEN  and  Akothbb. 

Stw  trial —  Verdici  agtnntt  emdenea-^Beport  of  judge — Practice — Testamentary 

eapaeitjf. 

In  a  motion  for  new  trial,  on  the  ground  that  the  verdict  was  against  the  weight 
of  evidence,  the  Conrt  of  Appeal  has  a  right  to  consult  the  primary  jndge  as  to 
whether  he  was  satisfied  with  the  findings  of  the  jury. 

The  Conrt  of  Appeal  \a  not  bound  by  the  opinion  of  the  primary  jndge  as  to  the 
findings  of  the  jury,  but  has  still  to  consider  whether  there  was  evidence  in  the  case 
of  sQch  a  nature  that  a  jury  of  reasonable  men  could  not,  or  ought  not  to,  have 
vrived  at  a  conclusion  in  favour  of  the  respondent. 

This  was  a  motion  for  a  new  trial  on  the  ground  that  the 
Terdict  of  the  jury  was  against  eyidence  and  the  weight  of  evidence. 

The  action  was  tried  before  Higinbotham,  C.J.,  and  a  jury  of 
twelve.  The  plaintiff  in  the  action,  who  was  one  of  the  next-of- 
kin  of  ^ James  McMeckan,  instituted  these  proceedings  to  obtain 


F.O. 
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F.o.  reyocation  of  probate  of  a  will  execated  by  the  deceased  on  the 

1892  iBt  Jane  1888,  to  have  snch  will  declared  invalid,  and  to  reyive  a 

MoMxcKAv  previous  will  and  the  codicils  thereto  which   the  deceased  had 

«•  purported  to  cancel  at  the  time  he  executed  the  will  in  1888.     The 

A.TT1SW 

grounds  set  up  by  the  plaintiff  were  that  undue  influence  had  been 
exercised  by  another  next-of-kin,  and  that  the  deceased  was  not  of 
sound  mind  and  of  testamentary  capacity  at  the  time  the  said  will 
of  June  1888  was  executed.  The  defendants  in  the  action  were 
the  executors  under  the  will  of  June  1888,  to  whom  probate  had 
been  granted.  The  jury  found  that  there  had  been  no  undue 
influence  exercised  in  procuring  the  execution  of  the  contested  will 
of  June  1888,  but  they  found  all  the  other  issues  in  favour  of  the 
plaintiff.     The  defendants  now  moved  for  a  new  trial. 

J.  Dennistoun  Wood  and  Madden  (Johnston  and  Coldham  with 
them)  for  the  defendants  in  support  of  the  motion. 

Purves,  Q.C.,  and  Topp  for  the  plaintiff  to  oppose. 

Cur.  adv.  vuU. 

Williams,  J.,  delivered  the  judgment  of  the  Court  [Williams, 
a'Beoeett,  and  Hodges,  JJ.]  In  this  action  the  jury  found  in 
favour  of  the  plaintiff  upon  the  issues — (1)  That  the  testator  was 
not  of  sound  mind  and  capable  of  executing  a  testamentary  docu- 
ment prior  to  and  at  the  time  of  executing  the  will  dated  the 
1st  day  of  June  1888 ;  and  (2)  That  he  was  not  of  sound  mind 
and  testamentary  capacity  when  he  cancelled  the  will  of  24th  of 
February  1870,  and  the  codicils  thereto  dated  respectively  26th  of 
October  1876  and  19th  of  February  1877.  Upon  these  findings 
the  learned  Chief  Justice,  before  whom  the  action  was  tried,  ordered 
judgment  to  be  entered  for  the  plaintiff,  and  the  defendants  now 
apply  to  us  to  order  these  findings  to  be  set  aside,  and  to  grant  a 
new  trial  upon  the  grounds  that  these  findings  are  against  evidence 
and  the  weight  of  evidence. 

At  the  outset  it  is  right  that  I  should  state  that  we  havB, 
in  considering , this  application  for  a  new  trial  on  the  ground  of 
the  findings   being   against  evidence,   asked  the   learned   Chief 
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Jnstiee  whether  he  is  satisfied  with  the  findings.  He  has 
infonned  us  that  he  is  not  satisfied  with  the  findings  of  the  jury, 
and  thaty  in  his  opinion,  they  are  wrong  findings.  As  onr  right 
to  thus  eommunicate  with  the  Chief  Justice  was  questioned  during 
tbe  argument,  I  may  state  that  the  case  of  Webster  v.  Friedberg  (a) 
ia  a  distinct  authority  for  the  step  we  have  taken.  There  is,  no 
doubt,  abundant  eyidence  in  the  present  case  which  would  have 
justified  a  jury  in  coming  to  a  contrary  conclusion,  namely,  to  a 
conclusion  in  favour  of  the  defendants,  but  that  is  not  the 
proposition  which  we  have  to  consider  upon  the  present  appli- 
eatioD.  The  proposition  we  have  to  consider  is  this  : — Have  the 
appellants  satisfied  us  that  a  jury  of  reasonable  men  ought  not  to, 
or  could  not  upon  the  evidence  adduced  at  the  trial,  arrive  at  the 
conclusions  come  to  by  the  jury  in  the  present  case?  Webster 
V.  Friedberg. 

In  considering  this  proposition,  though  we  are  not  bound  by  the 
opinion  of  the  learned  Chief  Justice,  yet  we  are  bound  to  take  it 
into  our  serious  consideration :  Webster  v.  Friedberg  ;  and  were  it 
Dot  for  that  opinion  we  should  have  felt,  less  hesitation  in  coming 
to  the  conclusion  at  which  we  have  arrived  upon  the  present  appli- 
tioD.  Keeping  this  opinion  in  mind,  is  there  evidence  in  this  case 
of  such  a  nature  that  a  jury  of  reasonable  men  could  not,  or  ought 
not  to,  arrive  at  a  conclusion  in  favour  of  the  plaintiff  upon  the 
the  issues  submitted  ?  To  enable  us  to  answer  this  question,  a 
careful  review  of  the  whole  of  the  evidence  becomes  absolutely 
necessary.  The  evidence  may  be  divided  into  three  classes : — 
(1)  The  medical  evidence;  (2)  That  of  relations,  friends,  and 
acquaintances  of  the  testator ;  (8)  The  evidence  of  the  testator's 
legal  adviser,  and  the  evidence  of  the  wills  of  1870  and  1888,  and 
of  ihe  facts  and  circumstances  connected  with  their  execution. 

It  appears  that  up  to  the  9th  of  March  1888  the  testator,  for  so 
old  a  man,  was  both  mentally  and  physically  active  and  vigorous. 
Upon  that  date  he  undoubtedly  had  a  seizure  of  a  serious  kind 
whilst  lunching  at  his  club,  and  after  the  date  of  that  seizure  the 
weight  of  the  evidence  shows  that  he  became  in  a  marked  degree 
lew  vigorous  and  active  in  both  mind  and  body.  These  are  facts 
npoo  which  not  only  is  there  sufficient  evidence  to  go  to  a  jury,  but 

(a)  17  Q.B.D.,  p.  736. 
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which  the  weight  of  the  evidence  clearly  establishes.  Now,  applying 
the  medical  evidence  adduced  for  the  plaintiff  to  these  facts,  it  is  to 
the  effect  that  the  seizure  at  the  club  on  the  9th  of  March  must 
have  been  of  a  cerebral  nature,  and  that  within  a  very  short  period 
thereafter  he  was  undoubtedly  suffering  from  disease  of  the  brain 
— softening  of  the  brain  or  an  embolism  of  the  brain — ^and 
that  this  disease  was  of  a  progressive  nature.  It  is  true  that 
there  is  much  medical  and  other  evidence  to  the  contrary,  evidence  to 
show  that  the  attack  on  the  9bh  of  March  was  of  a  cardiac  character, 
and  that  the  subsequent  symptoms  were  also  of  the  same  nature, 
and  that  what  the  testator  was  suffering  from  on  that  date  and 
thereafter  was  disease  or  fatty  degeneration  of  the  heart  ;  and  had 
the  case  rested  upon  the  medical  evidence  adduced  for  the  plaintiff 
we  should  have  had  no  hesitation  in  setting  aside  the  findings  of 
the  jury. 

But  there  is  evidence  in  the  case  to  support  the  medical 
opinion  that  the  testator  was,  on  and  after  the  9th  of  March  and 
up  to  the  date  of  his  death,  suffering  from  some  disease  of  the 
brain.  Part  of  the  evidence  to  which  we  refer  is  that  of  numerous 
witnesses,  relatives,  friends,  and  acquaintances  of  the  testator,  who 
testify  to  the  following  facts  : — That  from  the  date  of  the  seizure 
on  the  9th  of  March  a  very  marked  mental  and  physical  change  for 
the  worse  took  place  in  the  testator,  according  to  many  of  those 
witnesses  a  change  progressive  from  bad  to  worse ;  that  after  that 
date  his  speech  became  indistinct,  thick,  and  almost  unintelligible  ; 
his  memory  greatly  impaired ;  his  evacuations  for  a  time  involun- 
tary ;  his  pbwer  of  vision  reduced  and  confused  ;  his  gait  shuffling 
and  feeble ;  that  he  became  more  hard  of  hearing,  unable  to  read 
or  to  write  (except  his  signature  to  cheques),  or  to  keep  his 
accounts ;  that  whereas  he  had  been  before  in  the  constant  habit  of 
going  into  town  two  or  three  times  a  week  to  attend  to  business, 
be  only  did  so  upon  one  occasion  after  that  date ;  that  he  had  to  be 
watched ;  that  he  could  not  be  trusted  with  documents,  or  even  to 
get  the  postal  delivery  as  had  been  his  custom.  I  do  not  say  that 
all  the  witnesses  to  whom  we  have  referred  speak  to  each  one  of 
these  facts,  but  some  depose  to  one  fact  and  some  to  another. 
Some  of  these  facts  are  deposed  to  by  the  principal  witness  for  the 
defendants,  Ghrace  Mackie,  as  for  instance,  the  testator's  infirmity 
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as  to  his  eTacnatioiis,  his  inabiKty  to  write,  to  keep  his  accounts, 
to  visit  town,  the  necessity  for  having  him  watched,  the  reluctance 
to  trast  him  with  the  care  of  documents  or  letters.  The  period  of 
time  covered  by  these  witnesses  is  that  from  the  date  of  the  seizure 
<m  the  9th  of  March  up  to  the  16th  of  May  1888,  and  again  that  from 
the  Ist  of  June  1888  up  to  a  date  shortly  before  the  testator's 
death.  It  is  true  that  to  a  very  great  extent,  if  not  entirely,  the 
period  from  the  16th  of  May  1888  to  the  1st  of  June  of  the  same 
year  is  not  covered  by  the  evidence  relied  upon  for  the  plaintiff ; 
but  it  is  a  legitimate  inference  to  draw  that  the  testator  was  in  no 
better  condition,  either  physically  or  mentally,  between  those  dates 
than  he  was  in  before  the  one  and  after  the  other. 

Now  it  may  be  contended,  with  some  force,  that  this  evidence 
more  or  less  tends  to  support  the  medical  opinion  that  the  testator 
was  afflicted  with  disease  or  softening  of  the  brain,  and  that  this 
disease  was  progressive  ;  but  with  still  greater  force  may  it  be 
contended  that,  if  this  evidence  is  to  be  believed,  it  may  reasonably 
lead  to  the  inference  that,  at  any  rate  from  and  after  the  9th  of 
Marehy  a  break-up  of  the  testator's  mind  and  body  had  set  in,  and 
thftt  from  and  after  that  date  he  was  suffering  from  progressive 
senile  decay,  greatly  impairing  mental  faculty  and  physical  power, 
rendering  his  mind  dull,  torpid,  and  sluggish,  his  memory  defective 
tod  unreliable,  his  speech  unintelligible,  producing  inability  to  read 
or  to  write,  rendering  him  incompetent  to  transact  any  matter  of 
bnainesB  or  importance,  reducing  him  from  his  former  condition 
of  mental  and  physical  capacity  and  vigour  to  a  comparatively 
helpless  and  childish  condition.  May  not  a  jury  then,  upon  the 
evidence  to  which  we  have  thus  far  referred,  reasonably  arrive  at 
the  conclusion  that  when  the  testator  gave  the  instructions  to  his 
solicitor  for  his  will  on  the  16th  of  May  1888,  and  thence  up  to 
and  including  the  1st  day  of  June  1888,  he  was  suffering  from 
prc^ressive  and  advanced  senile  decay,  that  from  its  effects  his 
mental  faculties  were  at  those  dates  greatly  enfeebled  and  deadened, 
and  that  his  memory,  though  not  altogether  gone,  was  most 
faulty,  unreliable,  and  treacherous  ?  If  so,  then  this  conclusion 
may  reasonably  form  a  material  element  in  guiding  them  to  their 
eondnsion  upon  the  main  question,  viz.,  as  to  whether,  prior  to 
and  at  the  time  of  executing  the  will  of  the  1st  of  June  and  of 
v.L.B^  Vol.  xvni.  D 
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destroying  the  will  of  the  24tli  of  February  1870,  and  the  codicils 
thereto  attached,  his  mind  had  a  8u£Scient  grasp  of  the  nature  and 
extent  of  his  devisable  property,  of  those  who  might  be  considered 
to  have  claims  upon  him,  and  of  the  nature  of  those  claims.  If 
that  inference  be  not  unreasonable  in  the  inference  as  to  the  state 
of  the  testator's  mental  faculties  at  the  dates  specified,  it  may 
reasonably  guide  the  jury  to  their  further  conclusion  that  when  the 
testator  was  called  upon  to  give  instructions  for  and  to  execute  a 
will,  and  to  destroy  a  previous  will,  it  would  at  any  rate  be  necessary 
to  take  special  pains,  and  make  special  and  careful  efibrt,  to  rouse 
his  mind  and  memory  to  a  proper  and  sufGicient  appreciation  of 
those  circumstances  which  we  have  just  mentioned,  and  that 
without  these  precautions  and  safeguards  being  taken  he  would  not 
possess  the  requisite  mental  testamentary  capacity. 

This  brings  us  to  a  consideration  of  the  third  class  of  evidence, 
that  of  the  wills  of  1870  and  1888,  of  the  facts  and  circumstances 
connected  with  their  execution,  and  that  of  the  testator's  legal 
adviser,  Mr.  Elingender.  The  more  this  class  of  evidence  is 
considered,  the  more  important  it  becomes,  as  supporting  the 
theory  of  senile  decay  and  its  detrimental  effects  upon  the  mental 
powers  of  the  testator,  and  as  strengthening  the  contention  for  the 
plaintiff  that,  when  the  testator  gave  instructions  for  the  will  of  1888, 
and  when  he  executed  it,  his  mind  and  memory  were  not  in  a 
condition  to  entitle  him  to  be  considered  as  possessing  sufficient 
testamentary  capacity. 

In  1870  the  testator's  devisable  property  did  not  amount  to 
20,000Z.  He  was  then  admittedly  a  man  of  powerful  and 
active  mind.  In  that  year  he  made  a  will  (Exhibit  F)  by  which 
he  distributed  the  whole  of  this  property  amongst  the  persons 
named  in  that  will.  He  was  clearly  of  opinion  that  after 
satisfying  these  bequests  there  would  be  no  residue ;  but,  in  the 
event  of  there  being  a  residue,  he  instructed  his  solicitor  to  insert 
in  the  will  that  the  residue  was  to  be  divided  amongst  the  relatives. 
In  other  respects  the  will  of  1870  was  drawn  up  in  accordance  with 
the  instructions  of  the  testator;  but  as  to  the  residue,  which  the 
testator  believed  to  be  nil,  by  the  will  it  was  divided  amongst  Uie 
legatees,  not  amongst  the  relatives.  Under  the  will  of  1870  the 
Mackies  (five  in  number)  got  4,4001.  amongst  them ;  the  present 
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plaintiff  1,000{.  Between  1870  and  1888  the  testator's  property 
and  its  yalne  increased  enormously ;  in  1888  its  value  was  some- 
thing under  180,000Z.  Had  the  will  of  1870  stood,  after  satisfaction 
of  the  legacies,  the  very  large  residue  would  have  been  divided 
amongst  the  legatees  under  that  will.  Now,  was  the  testator  in 
1888  sufficiently  alive  to  the  altered  condition  of  his  estate ;  to  the 
effect  that  altered  condition  would  have  upon  the  beneficiaries  under 
the  will  of  1870 ;  to  the  fact  that  in  1888  that  residue,  which  in 
1870  was  nil,  was  the  substantial  bulk  of  his  property,  and  that 
the  specific  legacies  were  an  insignificant  part  ?  We  think  there  is 
evidence  that  he  was  not.  He  apparently  never  thought  of  altering 
the  disposition  of  his  property,  or  of  any  necessity  for  any  alteration. 
He  seems  to  have  been  perfectly  satisfied  that  his  property  should 
go  as  he  had  intended  it  should  go  years  before.  He  had  no 
spontaneous  desire  to  give  one  more  and  another  less  than  he  had 
given  before,  and  but  for  the  suggestion  of  a  friend  we  may 
reasonably  suppose  that  no  new  will  would  have  been  made.  He 
had  to  be  stirred  up  (so  to  speak)  into  sending  for  his  legal  adviser. 
This  is  shown  by  the  following  passage  of  the  evidence  of 
Mr.  Aitken : — "  Well,  you  have  got  over  that  attack;  perhaps  you 
won't  get  over  another  so  easily;  have  you  settled  your  affiairs?" 
The  testator:  '' Oh,  I  have  got  a  will."  Aitken:  '' But  things  are 
dianged  very  much  since  1870  with  you ;  you  had  better  let  me 
send  Mr.  EUngender  out  to  you,  and  have  it  overhauled."  In 
consequence  of  this  conversation  the  testator  asked  Aitken  to  send 
Mr.  SLlingender  (his  solicitor)  out  to  him.  Aitken  does  this  on  the 
14th  May,  and  on  the  same  day  Elingender  goes  out  to  see  the 
testator,  taking  with  him  the  instructions  for  the  will  of  1870. 
Turning  now  to  the  solicitor's  evidence  he  states :  ''  I  said, 
'Mr.  Aitken  tells  me  you  want  to  see  me  professionally.'  He 
replied  that  he  wanted  to  see  me  about  his  will ;  that  a  great 
number  of  the  people  named  in  his  former  will  had  died,  and  that 
things  had  changed  very  much  since  the  old  will  was  made.  I  then 
produced  the  paper  (Exhibit  No.  4),  and  said,  *  Now,  Captain,  I'll 
read  over  the  names  of  the  people  mentioned  in  the  old  will,  and 
you  will  tell  me  which  of  them  are  dead.' "  E^lingender  then  states 
that  he  read  through  the  names,  and  took  directions  of  various  kinds 
from  the  testator  as  to  leaving  one  name  in  and  striking  another 
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out,  and  his  evidence  then  proceeds  as  follows : — *^  Having  got 
that  information  I  said,  'Now,  what  is  your  vvill  to  be  ?'  He  said  : 
'The  same  as  the  old  will,  and  I'll  add  a  legacy  to  the  Ladies' 
Benevolent  Society.'  I  said :  *  What  amount  ?'  He  said  :  '  5001.' 
I  said  :  '  What  is  to  become  of  the  residue  ?'  He  said :  '  That  is 
to  be  divided  amongst  the  Mackie  family.'"  Now,  it  is  to  be 
observed  that  throughout  this  interview  and  conversation,  though 
the  testator's  property  is  at  that  time  of  the  value  of  about  180,OOOZ., 
he  makes  no  change,  nor  suggests  any  change,  in  the  specific 
legacies  to  the  various  legatees  mentioned  in  the  will  of  1870. 
Those  legacies  virtually  absorbed  the  whole  of  the  testator's  pro- 
perty in  1870.  In  1888  they  represented  a  very  insignificant 
portion  of  it,  and  when  he  is  asked  the  important  question  :  ''  Now, 
what  is  your  will  to  be?"  his  answer  is:  ''The  same  as  the  old 
willy  and  I'll  add  a  legacy  to  the  Ladies'  Benevolent  Society." 
That  is  the  only  alteration  he  desires  to  be  made  so  far  as  regards 
the  legacies  specified  in  the  old  will,  beyond  striking  out  some  of 
them,  and  though  he  strikes  out  some  of  them  it  does  not  occur  to 
him  to  alter  the  amounts  bequeathed  to  the  others.  Then  he  is 
asked:  "What  is  to  become  of  the  residue?"  and  his  answer  is : 
"  Divide  that  amongst  the  Mackie  family."  Now,  the  effect  of  these 
few  words,  in  which  he  did  not  trouble  himself  to  say  anything 
as  to  the  proportions,  conditions,  or  method  of  division,  was  to 
create  an  entirely  new  disposition  of  the  bulk  of  his  property,  and 
the  conclusion  that  it  was  his  desire  to  make  this  great  change  is 
only  to  be  drawn  from  his  having  given  this  short  answer  to  a 
question  asked.  Under  the  old  will  the  various  legatees,  including 
the  plaintiff,  took  amongst  them  substantially  the  whole  of  the 
testator's  property  as  it  then  existed,  and  they  shared  the  residue 
which,  as  early  as  1878,  had  become  considerable.  Under  the  new 
will  of  1888,  which  the  testator  desired  should  be  the  same  as  the 
old  with  the  exception  of  adding  a  legacy  to  a  Benevolent  Society, 
the  various  specific  legatees  take,  comparatively  speaking,  only  a 
trifle,  and  substantially  the  whole  of  the  property  goes  to  the 
Mackies ;  and  yet  in  the  interview,  to  which  Mr.  Elingender  deposes, 
the  testator,  when  the  Mackies'  names  and  their  specific  legacies 
were  read  out,  never  suggested  that  he  intended  to  give  to  them 
much  more  than  before,  or  that  as  the  residue  was  to  go  to  them 
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they  shonid  be  stmck  oat  from  the  list  of  persons  whose  legacies 
would  diminish  the  residue.  In  fact,  their  specific  legacies  were 
strnek  oat  by  the  solicitor  apparently  without  authority,  and  the 
testator  made  no  comment  on  this  when  his  will  was  read  out  to 
him.  This  alteration  from  his  instructions  was  not  purely  formal, 
for  it  put  Anthony  Mackie  on  an  equality  with  his  sisters  instead  of 
giving  him  2001.  less  as  a  specific  legatee. 

Now,  from  this  and  the  other  eyidence  to  which  I  have 
referred,  may  not  a  jury  infer,  and  reasonably  infer,  that  the 
testator  at  this  time  Tory  imperfectly  understood  what  he  was 
doing;  that  he  had  a  very  imperfect  notion  of  the  change 
that  had  taken  place  in  the  value  of  his  property;  of  the 
complete  bouieversement  these  instructions,  if  carried  out,  would 
make  of  the  disposition  of  his  property,  and  of  his  intentions 
mider  the  will  of  1870 ;  that  he  had  no  sufficient  appreciation  of 
the  result  of  his  off-hand  instruction,  "  Divide  the  residue  amongst 
the  Mackies."  Is  it  not  open  to  a  jury  to  infer  that  he  did  not 
realise  that  this  residue  was  at  that  time  substantially  the  whole  of 
his  vast  estate?  It  is  also  to  be  observed  that  throughout  the 
interview  of  the  18th  of  May  the  testator  appears  to  originate  no 
proposal.  His  solicitor  asks  him  certain  questions,  or  does  what  is 
equivalent  thereto,  and  to  them  the  testator,  it  is  stated,  responded, 
and  not  a  word  about  the  enormous  residue  appears  to  have  escaped 
him  till,  at  the  very  close  of  the  interview,  Mr.  Elingender  asks : 
"What  about  the  residue?"  The  next  fact  is  that  on  1st  June 
Klingender  attends  the  testator  with  the  engrossment  of  the  new 
will.  He  reads  the  operative  portions  of  the  will  aloud,  and 
apparently  the  testator  makes  no  remark,  but  signs  the  will  as 
engrossed.  We  think  that  there  exists,  in  this  case^  substantial 
evidence  from  which  a  jury  may  reasonably  infer  that,  when  giving 
instractions  for  and  when  executing  this  will  of  1888,  the  testator 
had  no  adequate  notion  of  his  property  ;  of  the  effect  of  his  intended 
or  actual  disposition  of  it ;  of  the  complete  change  that  he  was 
making  in  the  dispositions  under  the  will  of  1870 ;  of  the  value  of 
his  residuary  estate,  and  consequently  of  the  enormous  disproportion 
between  the  benefit  conferred  upon  the  Mackie  family  and  those 
oonfened  upon  the  other  legatees  under  the  will.  This  view  is 
quite  consistent  with  the  jury's  belief  of  Mr.  Klingender's  evidence. 
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Tn  one  aspect  the  strongest  evidence  against  the  will  is  afforded  by 
the  narrative  of  the  circnmstances  under  which  the  instmctions 
came  to  be  given  and  the  manner  in  which  they  were  given  and 
and  acted  npon.  When  the  person  apparently  so  indifferent  as  to 
the  disposition  of  his  large  property  is  shown  by  all  the  evidence  to 
have  been  suffering  from  bodily  infirmity,  and,  according  to  much 
of  the  evidence,  from  mental  infirmity,  it  is  going  further  than  we 
feel  at  liberty  to  go  to  declare  that  the  jury  were  bound  as  reason- 
able men  to  support  the  will  upon  evidence  of  the  testator's 
apparent  intelligent  understanding  of  other  matters  of  business  and 
of  his  capacity  for  ordinary  conversation  on  the  small  personal 
topics  which  came  under  his  notice.  The  value  of  this  evidence 
in  favour  of  the  will  must  greatly  depend  upon  the  character  of  the 
witnesses  who  gave  it,  upon  their  powers  of  observation,  upon  their 
tendency  to  exaggerate  or  to  speak  accurately,  points  upon  which 
the  jury  were  in  a  better  position  to  form  a  judgment  than  we  can 
possibly  be.  We  have  not  to  determine  that  we  should  ourselves 
have  come  to  the  same  conclusion  as  the  majority  of  the  jury,  bat 
before  upsetting  their  verdict  we  should  be  sure  that  as  reasonable 
men  they  ought  not  to  have  arrived  at  it.  Looking  at  the  strong 
evidence  for  and  against  the  will,  and  the  points  of  contradiction 
between  witnesses  who  are  in  conflict,  we  cannot  say  that  the  jury 
were  bound  to  find  in  favour  of  testamentary  capacity.  We  dismiss 
the  motion,  with  costs. 


Solicitor  for  plaintiff:  £).  H.  Herald. 

Solicitors  for  defendants :  KlingendeTy  Dickson  A  Kiddle. 


W.  H.  M. 
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In  bk  frank  BELL.  1802 

_                                                                           Feb,  12,  26. 
JVoruM  Act  1890   {So.   11C6),  m.  177,   183,   tuh-Mee,  (2)— Service  of  report  on  

ffMMmmirff    inquiry — OanotllaHon    of   cerHfieaie — Default    in    navigation—         Mood,  J, 

Orou  wuseouduet—Bffidenee  Jot  1890  (No.  1088),  e.  ^Z—Statemeut  by  witneee         

before  Marine  Court — Certiorari,  ground  for  quaelUng  proceedings  upon. 

By  sec  177  of  Act  No.  1165,  it  U  provided  that  no  certificate  shall  be  cancelled 
or  suspended  nnleas  a  copy  of  the  report  or  of  the  preliminary  inquiry  or  a  statement 
of  the  case  npon  which  the  formal  investigation  is  ordered,  has  been  ftimished  to  the 
owner  of  the  certificate  before  the  commencement  of  the  formal  investigation. 

An  investigation  was  held  into  the  circumstances  of  a  collision,  at  which  B.  was 
present  as  a  witness,  and  to  which  he  was  a  party,  and  at  the  investigation  the 
TsjieuntativB  of  the  Marine  Board,  in  accordance  with  the  mles,  stated  the  questions 
apon  which  the  opinion  of  the  Marine  Board  was  desired,  and  these  questions  were  fully 
•aswered.    A  copy  of  these  answers  of  the  judgment  of  the  Court  was  served  upon  B* 

Held,  tliat  the  service  of  the  copy  of  the  answers  and  the  judgment  of  the  Court 
wts  sufnaent. 

By  sec  188  of  Act  No.  1166,  the  Court  of  Marine  Inquiry  is  authorised  to  hold 
formal  investigations  into  charges  of  misconduct,  and  if  the  conduct  is  of  a  gross 
nature,  the  certificate  may  be  cancelled  or  suspended. 

Default  in  navigation  may  be  gross  misconduct  within  the  meaning  of  sub-sec.  2 
of  see.  188  of  Act  No.  1165. 

A  persoa  charged,  under  sec  188  of  Act  No.  1165,  is  a  competent  witness  to  give 
eridenoe  on  his  own  behalf. 

Upon  an  investigation,  under  sec  188  of  Act  No.  1165,  the  Court  refused  to  aUow 
B.,  a  party  to  the  proceedings,  to  be  sworn  as  a  witness  and  to  give  evidence  on 
bii  own  behalf,  but  permitted  him  to  make  a  statement,  which  he  did. 

Eeld,  the  writ  not  being  taken  away  by  the  Statute,  and  the  proceedings 
ippearing  to  be  regular  upon  the  face  of  them,  that  the  refusal  to  swear  B.  as  a 
witness  was  no  more  than  an  error  or  .mistake,  and  did  not  take  away  the 
jurisdiction  of  the  Court  to  at^udicate  upon  the  investigation,  and  afforded  no 
gionnd  for  quashing  the  proceedings  upon  oertiorari. 

This  was  a  rule  nisi  for  a  writ  of  certiorari  to  bring  up  ,the 
proceedings  of  the  Marine  Court  in  connection  with  the  suspension 
of  the  certificate  of  Captain  F.  Bell  by  the  Court.  The  proceedings 
arose  out  of  the  circumstances  attending  the  collision  between  the 
stewnships  "  Gambier  "  and  "  Easby.*'  The  fewsts,  so  far  as  they 
tte  material  to  this  report,  are  fully  stated  in  the  judgment. 

Box  (with  him  Woinarski)  to  show  cause. 

MiteheU  to  move  the  rule  absolute. 

Cur.  adv.  vtiU. 

Hood,  J.    In  the  month  of  October  last  the  Court  of  Marine 
laqoiiy  held  a  formal  investigation,  under  the  proyisions  of  the 
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1892  Marine  Act  1890,  into  a  charge  of  miscondact  that  had  been 

In  re  preferred  against  Frank  Bell,  formerly  master  of  the  ss.  "  Gambler.'* 

^^'         The  finding  of  the  Court  was  that  the  charge  had  been  sustained, 

ifood,  J.       and    that   the  misconduct  amounted  to  gross  misconduct,   and 

Mr.  Bell's  certificate  was  suspended  for  nine  months,  and  he  was 

ordered  to  pay  costs.     Subsequently  an  order  nisi  was  obtained  by 

Mr.  Bell,  calling  upon  the  said  court  and  the  members  thereof  to 

show  cause  why  a  writ  of  certiorari  should  not  issue  to  remove 

their  determination  into  this  Court,  with  a  view  of  quashing  the 

same. 

There  are  four  grounds  set  out  in  the  order  nisi^  but  the  first 
was  abandoned  at  the  argument.     The  others  are  as  follow: — 

"  2.  That  no  copy  of  the  report,  nor  of  the  preliminary  inquiry,  nor  of  the 
statement  of  the  case,  upon  which  the  said  formal  inTestigation  into  the  said  allegied 
charge  was  ordered,  was  furnished  to  the  said  Frank  Bell,  within  the  meaning  of 
sec.  177  of  the  Marine  Act  1890 ;  the  document  served  upon  him,  purporting  to  be 
a  copy  of  the  '  Report/  not  heing  a  copy  of  the  '  Report '  within  the  meaning  of  the 
said  section." 

'*  8  That  the  formal  inrestigation  having  heen  merely  directed  to  be  held  for  the 
purpose  of  making  an  inquiry  into  a  charge  of  misconduct  in  the  navigation  of  the 
ss. '  Gambier '  against  the  said  Frank  Bell,  that  there  was  no  jurisdiction  in  the  said 
Marine  Court  to  find  the  said  Frank  Bell  guilty  of  'gross  misconduct*  within  the 
meaning  of  sec.  183  (2)  A  of  the  said  Marine  Act  1890 ;  and  that  the  mere  default 
in  navigation  could  not  be  '  gross  misconduct '  within  the  meaning  of  the  said 
section." 

**  4.  That  the  said  Marine  Court  refused  to  allow  the  said  Frank  Bell  to  be  sworn 
as  a  witness,  and  give  evidence  as  a  awom  witness  on  his  own  behalf." 

The  second  ground  is  founded  upon  sec.  177  of  the  Marine  Act 
1890,  which  provides  that  no  certificate  shall  be  cancelled  or 
suspended  unless  a  copy  of  the  report,  or  of  the  preliminary 
inquiry,  or  a  statement  of  the  case  upon  which  the  formal  investi- 
gation is  ordered,  has  been  furnished  to  the  owner  of  the  certificate 
before  the  commencement  of  the  formal  investigation. 

On  this  point  the  facts  are  that  in  September  1891  an  investiga- 
tion was  held  into  the  circumstances  attending  the  collision  between 
the  steamship  *'  Easby  "  and  the  ss.  *' Gambier,*'  at  which  Mr.  Bell 
was  present  as  a  witness,  and  to  which  he  was  a  party;  and  at  this 
investigation  the  representative  of  the  Marine  Board,  in  accordance 
with  the  rules,  stated  the  questions  upon  which  the  opinion  of  the 
Court  of  Marine  Inquiry  was  desired,  and  those  questions  were  fully 
answered.     A  copy  of  these  answers  and  of  the  judgment  of  the 
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Court  was  served  apon  Mr.  Bell,  and  it  is  contended  on  his  behalf  1892 

that  this  is  not  a  compliance  with  the  Statute.     But  whatever  the  in  re 

original  of  this  document  may  be  called,  it  was  the  foundation  of  '"" 

the  case  against  Mr.  Bell,  and  was  all  that  was  before  the  Board  ^o<>^>  ^' 
when  the  investigation  was  ordered.  And  if  a  copy  of  part  of  the 
notes  of  evidence  given  at  an  inquest  be  sufficient:  Exparte 
Ferguson  (a),  I  fail  to  see  why  this  copy  of  the  judgment  and 
answers  wtM  not  a  compliance  with  sec.  177.  The  object  of  the 
section  is  to  give  the  accused  person  notice  of  the  charge  about  to  be 
preferred  against  him,  and  this  the  document  in  question  amply 
does.     I  think,  therefore,  that  this  objection  cannot  be  sustained. 

The  third  objection  also  in  my  opinion  fails,  as  the  finding  of 
the  Court  seems  to  me  to  be  directly  covered  by  sec.  188  of  the 
Marine  Act.  By  that  section,  as  I  read  it,  the  Court  of  Marine 
Liquiry  is  authorised  to  hold  formal  investigations  into  charges  of 
misconduct,  and  then  if  the  misconduct  is  of  a  gross  nature,  the 
certificate  may  be  cancelled  or  suspended.  This,  I  think,  clearly 
gives  the  Court  power  to  find  a  person  guilty  of  gross  misconduct, 
and  defiiult  in  navigation  might  or  might  not  be  gross  misconduct 
according  to  the  evidence. 

There  then  remains  the  fourth  ground.  It  appears  that  during 
ihefiearing  of  the  case  "  the  evidence  of  the  said  Frank  Bell  was 
tendered  on  his  own  behalf,  and  as  evidence  which  should  be  taken, 
bat  the  said  court  refused  to  allow  the  said  Frank  Bell  to  be 
sworn";  but  ''a  statement  was  then  made  by  the  said  Frank  Bell, 
and  such  statement  was  taken  down  and  subscribed  by  him."  It  is 
now  contended  that  the  Marine  Court  was  wrong  in  refusing  to 
allow  Mr.  Bell  to  be  sworn.  With  this  argument  I  am  inclined  to 
agree,  because  my  present  impression  is  that  this  case  is  not 
oorered  by  sec.  68  of  the  Evidence  Act  1890,  and  that  therefore 
Mr.  Bell  would  have  been  A  competent  witness.  But  it  was  con- 
ceded in  argument  that  this  order  ought  not  to  be  made  absolute, 
if  upon  the  return  of  the  writ  of  certiorari  the  proceedings  would 
not  be  quashed ;  and,  therefore,  assuming  that  this  objection  is 
▼alid,  it  becomes  necessary  to  consider  how  far  it  affords  any  ground 
for  quashing  proceedings  upon  certiorari,  the  proceedings  them- 
aeWes  being  regular  upon  their  fsLce,  and  the  objection  only 
(a)  L.R.  6  Q.B.,  p.  287. 
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^^^  appearing  by  affidavit.     As  there  is  no  statutory  provision  pre- 

in  re         Tenting  the  removal  by  certiorari  of  the  decisions  of  this  Marine 
_^  Goart,  Mr.  Bell  has  his  common  law  rights,  that  is,  the  right  of 

^^^^*  ^'  every  suitor  to  appeal  to  this  Court  to  keep  the  court  of  inferior 
jurisdiction  within  the  limits  of  its  authority  :  See  Re  SuVLvoan  (6). 
But  it  is  a  general  rule  that  this  Court  will  not  on  certiorari  notice 
objections  (except  for  want  of  jurisdiction)  raised  upon  affidavit  and 
not  appearing  on  the  face  of  the  proceedings :  StotUy  118 ;  Reg.  v. 
Cambridgeshire  (c);  for  a  certiorari  does  not  go  to  try  the  merits  of 
the  question,  but  to  see  whether  the  limited  jurisdiction  has 
exceeded  its  bounds:  Rex  v.  Morley  (d).  And  when  the  Legis- 
lature has  trusted  the  original  (or  it  may  be  as  here  the  final) 
jurisdiction  on  the  merits  to  the  Court  below,  all  that  this  Court 
can  do  is  to  see  that  the  case  was  one  within  the  jurisdiction,  and 
that  the  proceedings  on  the  face  of  them  are  regular  and  according 
to  law:  Reg.  v.  BoUon  (e).  The  objection,  therefore,  if  raised  on 
affidavit,  must  go  to  the  jurisdiction.  Mere  error  or  mistake  will 
not  be  sufficient.  Thus,  misdirection  is  no  ground  for  certiorari : 
Reg.  V.  Christian  (/) ;  Reg.  v.  Ingham  (g) ;  Reg.  v.  Steward  (h)  ; 
nor  is  the  fact  that  a  coroner  has  received  unsworn  statements : 
Reg.  V.  Ingham.  There  must  be  something  disclosed  that  destroys 
the  power  of  the  inferior  court  to  make  the  order  complained  of 
'  before  this  Court  will  interfere  on  certiorari.  And  as  the  only  efiiBct 
of  the  statutory  privative  provisions  with  respect  to  certiorari  is  to 
prevent  objections  to  technical  defects  appearing  on  the  face  of  the 
proceedings,  Reg.  v.  Chantrell  (t) — leaving  untouched  the  power 
of  this  Court  to  interfere  in  cases  of  manifest  want  of  jurisdiction, 
or  manifest  fraud — ^it  follows  that  where  certiorari  is  not  taken  away 
by  Statute,  and  where  the  proceedings  are  regular  on  their  face,  the 
power  of  this  Court  only  extends  to  ascertaining  whether  the 
tribunal  had  jurisdiction,  assuming  the  facts  alleged  in  the  infor- 
mation to  be  true  :  Reg.  v.  Bolton.  In  the  present  case  Mr.  Bell 
was  heard  in  his  defence  through  his  solicitor,  and  made  his  state- 
ment ;  the  court  was  a  competent  tribunal  having  jurisdiction  over 

(b)  22  L.R.  (Ir.)  Q.B.  119.  (/)  12  L.J.  MX5.  26. 

(c)  4  Ad.  &  £1.  111.  iff)   6  R.  &  S.  267. 

{d)   2  Burr.  1042.  (h)    9  Q.B.D..  at  p.  743. 

(e)    1Q.B.66.  (»)    L.B.10Q.B.,atp.689. 
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Solicitor  for  Marine  Board  :  Ouinness^  Crown  Solicitor. 
Solicitors  for  applicant :  Oillott,  Croker  d  Snowden. 


W.  H.  M. 


the  subject  matter  of  the  inquiry ;  all  conditions  precedent  had,  in  1892 

my  opinion,  been  complied  with ;  and  no  facts  were  proved  daring  1%  re 

the  hearing  that  could   prevent  the   court  from   making,   upon  _^ 

sufficient  evidence,  the  order  which  it  did  make,  so  there  was  Sood,  J. 
therefore  no  want  of  jurisdiction  upon  which  to  found  certiora/ri : 
Colonial  Bank  v.  WiUan  (k).  The  refusal  to  swear  Mr.  Bell  as  a 
witness  was  no  more,  in  my  opinion,  than  an  error  or  mistake,  and, 
as  has  been  frequently  pointed  out,  an  error  or  mistake  does  not 
necessarily  take  away  jurisdiction.  As  therefore  I  think  none  of 
the  grounds  of  this  order  have  been  sustained  it  will  be  discharged 
with  costs.  I  have  not  formed  any  definite  opinion  upon  the  other 
point  raised  in  opposition  to  this  order,  viz.,  that  it  is  a  matter  of 
discretion  with  this  Court  to  issue  certiorari ;  but,  if  there  is  any 
discretion,  I  would  not  exercise  it  in  Mr.  Bell's  favour,  inasmuch  as 
the  objections  raised,  even  if  well  founded,  do  not  show  that  Mr.  Bell 
has,  or  could  have,  suffered  the  slightest  injustice  from  them  (Q. 


[IN  CHAMBERS.]  1892 

TU5STALL  BRICK  AND  POTTERY  COMPANY  v.  MERCANTILE   BANK        March2l, 
OP  AUSTRALIA  LIMITED.  Holroyd,  J, 

Praetiee^"  MuUm  oJ  the  Supreme  Court  1884"— Ord*r  IIL,  r.  Q— Order  XIV.,       '— 

rr.  1,  2 — Specially  endorsed  writ — Application  for  final  judgment — Service 
of  exhibiU  rrferred  to  in  affidavit — Demand  of  debt  before  action. 
In  an  application  for  final  judgment  nnder  Order  XIV.,  r.  1,  copies  of  the 
odubiU  referred  to  in  an  affidavit  in  support  of  the  application  ehonld  be  served 
OD  the  defendant;  but  the  fact  of  non-service  of  such  copies  is  an  irregularity 
on]/,  and  may  be  cured  by  granting  an  adjournment  for  the  purpose  of  enabling 
the  plaintiff  to  serve  them. 

A  writ  containing  a  manifest  blunder  in  it,  but  otherwise  specially  endorsed, 
does  not  lose  its  character  of  being  specially  endorsed  by  reason  of  such  blunder. 
In  an  action  by  a  customer  against  a  bank  for  payment  of  a  current  account, 
BO  previous  demand  for  pftyment  is  necessary  before  action,  but  the  writ  itself  is 
a  ndBdent  demand. 

Tms  was  an  application  on  behalf  of  the  plaintiff  for  leave  to 
sign  final  judgment  nnder  Order  XIV.,  r.  1.     The  defendant  did 

(i)  L.R.  4  P.a  417.  on  appeal  by  the  FuU  Court :  See  /•  re 

(0   This  judgment,  so  far  as  regards  the    BeU^  pott. — Ep. 
loath  groimd  of  ottjectiony  waa  reversed 
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1892  not  file  any  affidavit. 

UMBTALL  Bbick  iR  ^^6  jadgm6ut. 


The  facts  material  to  this  report  are  set  out 


ASJ> 

POTTBKT  Co. 

O. 

mbboa.ntilb 
Bank  of 

austbalia 
Limited. 

Rolroyd,  J, 


MitcheU  to  oppose — There  are  two  preliminary  objectious  to 
this  application.  The  defendant  has  not  been  served  with  copies  of 
the  exhibits  referred  to  in  the  plaintiflTs  affidavit  in  support  of  the 
application;  this  is  requisite  under  the  provisions  of  Order  XTV., 
r.  2.  The  writ  is  not  specially  endorsed.  The  particulars  are 
inaccurate,  and  the  writ  without  the  particulars  is  not  a  specially 
endorsed  writ:  Perry  v.  Flint  (a);  Windsor  Co  fee  Palace  v.  Cheel  (6). 
The  defendant  appeared  to  the  writ  as  originally  served,  and  if  such 
writ  was  not  then  specially  endorsed,  it  cannot  now  be  amended  for 
the  purpose  of  enabling  the  plaintiff  to  apply  for  judgment  under 
Order  XIV.,  r.  1:  Oumey  v.  Small  (c).  The  plaintiff  does  not 
show  that  any  demand  was  made  for  payment,  and  the  defendant  is 
certainly  entitled  to  have  some  notice  that  payment  is  required 
before  he  is  attacked  by  action. 

Madden  in  support  of  the  application — The  non-service  of  the 
exhibits  is  a  mere  irregularity,  and  if  the  defendant  requires  an 
adjournment,  it  may  be  granted  so  as  to  enable  the  plaintiff  to  serve 
the  exhibits:  Edgecumbe  v.  Taylor  (d);  Leake  v.  Field  (e).  The 
defendant  in  this  case  cannot  be  prejudiced,  for  the  exhibits  referred 
to  are  the  ledger  accounts,  and  the  pay-in  slips  and  the  affidavit  inti- 
mate, as  the  fact  really  is,  that  the  documents  referred  to  are  in  the 
defendant's  possession.  The  plaintiff  has  power  to  amend  his 
endorsement  once  without  leave:  Order  XXViil.,  r.  2.  The 
plaintiff  amended  under  this  rule,  and  as  the  defendant  appeared 
after  it  was  served  with  the  amended  claim,  it  must  be  taken  to 
have  appeared  to  the  endorsement  as  amended.  No  demand  was 
necessary ;  a  debtor  when  the  debt  is  due  is  bound  to  pay  without 
any  demand,  and  in  any  case  the  writ  itself  is  a  demand. 

Cur.  adv.  vuLt. 

HoLBOYD,  J.  This  is  a  summons  for  final  judgment  under 
Order  XTV.,  r.  1.     The  defendant  bank  did  not  file  any  affidavit  in 


(a)   9A.L.T.  99. 
(d)    15V.L.R.  279. 
(o)    1891,  2  Q.B.  684. 


(d)   8A.L.T.  14. 
{e)    16V.L.R.  352. 
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9. 

msbca.nttlb 
Bank  of 
aubtsalia 

LiMITBD. 

Holroydy  J. 


reply,  but  counsel  took  several  preliminary  objections.     The  first  1892 

objection  was  that  copies  of  the  exhibits  referred  to  in  the  afiSdavit  Tuvstall  Hrick 
filed  on  behalf  of  the  plaintiff  company  had  not  been  served  on  the     pqtibbt  Co 
defendant  bank  together  with  the  affidavit. 

The  plaintiff  company  snes  the  defendant  bank  for  money 
deposited  with  the  defendant  as  banker,  and  for  amount  due 
on  cnrrent  account.  The  exhibits  referred  to  in  the  affidavit 
were  the  plaintiff's  bank  pass-book  and  a  book  containing  the 
blocks  of  the  pay-in  slips.  The  ledger  from  which  this  bank 
pass-book  was  made  out,  or  ought  to  have  been  made  out,  and 
the  actual  pay-in  slips  are  in  the  possession  of  the  defendant. 
The  fact  that  copies  of  these  exhibits  were  not  served  upon 
the  defendant,  together  with  the  affidavit,  would,  in  my  opinion, 
be  a  ground  for  adjournment  if  the  defendant  were  in  any  way 
prejudiced  by  the  omission,  and  it  is  possible  that  the  defendant 
might  be  prejudiced  by  the  omission  to  serve  cbpies  of  the  bank 
pass-book,  inasmuch  as  the  plaintiff  relies  upon  the  bank  pass-book 
as  evidence  of  the  amount  of  pajrments  made  by  the  defendant  on 
account  to  the  plaintiff  out  of  the  money  paid  in  by  the  plaintiff. 
If  the  defendant,  therefore,  requires  an  adjournment  for  the  purpose 
of  obtaining  this  affidavit,  I  should  grant  it,  but  the  non-service  of 
copies  of  these  exhibits  was  an  irregularity,  in  my  opinion,  and  can 
be  cured,  and  is  not  fatal  to  the  application. 

Another  objection  was  that  the  writ  of  summons  had  been 
amended,  and  that  the  defendant  had  not  been  served  with  a  copy 
of  the  amended  writ,  and  therefore  that  there  was  no  foundation 
for  this  proceeding  as  upon  the  amended  vmt.  I  cannot 
discover  from  the  affidavits  that  the  writ  of  summons  has  been 
amended  at  all.  What  was  done  was  this — ^a  paper  purporting 
to  contain  an  amended  statement  of  claim  as  endorsed  on  the  writ 
was  served  on  the  defendant's  solicitor  on  the  16th  March  last. 
The  writ  itself  had  been  served  previously,  and  the  defendant 
appeared  to  the  writ  on  the  16th  of  March.  The  statement  of 
claim  endorsed  on  the  writ  was  as  follows : — **  The  plaintiff's  claim 
is  for  money  deposited  vnth  the  defendant  as  banker.  Particulars — 
9th  March,  1892 — To  amount  of  account  current  due  by  plaintiff 
to  defendant  on  this  date,  284{.  Ids.  lOd,**  In  the  document 
famished   to  the   defendant's   solicitor  on   the   15th  March,  the 
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1892  particulars  had  been  altered  by  substituting  the  word  defendant 

ToirsTALL  Beiok  for  "  plaintiff"  and  the  word  plaintiff  for  "  defendant,"  so  that  the 
particulars  run — "  9th  March,  1892 — To  amount  of  account  current 
due  by  defendant  to  plaintiff  on  this  date,  2342.  19s.  lOd."  The 
defendant  has  appeared  to  the  writ,  and  the  writ  was  a  specially 
endorsed  writ.  The  particulars,  if  they  had  stopped  at  the  word 
''  due  "  and  had  only  added  the.  amount,  would  have  been  perfectly 
clear,  correct,  and  intelligible.  The  words,  **  by  plaintiff  to  defendant 
on  this  date,"  make  nonsense  of  the  particulars  and  represent  a 
thing  impossible,  and  were  a  manifest  blunder.  That  blunder  did 
not,  in  my  opinion,  alter  the  character  of  the  writ,  and  I  think  that 
blunder  might  have  been  subsequently  amended,  though  it  has  not 
been  amended  up  to  the  present.  I  am  inclined  to  think  that  I 
could  amend  it  now.  It  would  hurt  no  one,  and  would  not  alter  the 
manifest  sense  of  the  statement  of  claim.  Whether  or  not,  however, 
it  could  be  amended  immediately,  is,  I  think,  really  not  material, 
for  the  meaning  is  so  perfectly  intelligible  that  I  think  the  plaintiff, 
having  proved  his  case  by  his  affidavit,  is  entitled  to  judgment  for 
the  amount  endorsed  on  the  writ. 

The  third  objection  raised  was  that  the  defendant  bank  was 
sued  without  any  previous  demand  having  been  made  for  the 
money  by  the  presentment  of  a  cheque.  The  answer  to  this 
is  that  the  writ  itself  is  a  good  demand.  At  the  same  time 
it  seems  to  me  that  there  is  more  justice  in  this  than  in  either 
of  the  other  two  objections,  because  the  plaintiff,  by  adopting  this 
form  of  proceeding  without  having  made  any  previous  demand  for 
the  money,  puts  the  defendant  (if  he  intends  to  proceed  with  the 
action)  to  the  necessity  of  paying  the  costs  of  the  writ.  I  do  not 
know  whether  the  defendant  requires  an  adjournment.  If  it  does 
not,  I  will  order  judgment  for  the  plaintiff  for  the  amount  claimed. 
[Defendant's  counsel  having  intimated  that  he  would  like  an 
adjournment.  His  Honor  continued] — I  will  give  the  plaintiff 
twenty-four  hours  to  serve  copies  of  the  exhibits,  and  I  will 
adjourn  the  case  for  two  days  after  service  of  such  copies. 


Solicitor  for  plaintiff:  W.  H.  Lewis. 

Solicitors  for  defendant :  Davies,  Price  d  Wighton. 


W.  H.  M. 
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[IN   CHAMBERS.] 

MOORE  V.  RUSSELL. 

Praeliee — Writ  tpeciaUff  endorted — Application  for  judgment — Amendment  of 
endorument  after  twmmont  taken  out — SuUt  of  the  Supreme  Court  1884 — 
Order  III^  r,  Q— Order  XIV,,  r.  1. 

In  order  to  entitle  a  pUdntiff  to  enter  final  judgment  nnder  Order  XIV., 
r.  1,  the  writ  of  summonB  must  be  a  good  specially  endorsed  writ  nnder  Order 
IIU  r.  6,  at  the  time  when  the  defendant  entered  his  appearance. 

In  an  application  under  Order  XIV.,  r.  1,  where  the  writ  is  not  specially 
endoned  at  the  time  of  the  defendant  entering  an  appearance,  the  Court  has  no 
power  to  amend  the  writ  for  the  purpose  of  enabling  the  plaintiff  to  take  advan- 
U^  of  the  provisions  of  Order  XIV.,  r.  1. 

This  was  an  application  on  behalf  of  the  plaintiff  for  leave  to 
sign  final  judgment  nnder  Order  XIY.,  r.  1.  The  writ  was  endorsed 
with  a  claim  for  interest,  and  was  in  the  following  form : — 

''Statement  of  Claim. — ^The  plaintiff's  chum  is  for  4252.  St.  %d,,  for  moneys 
paid  for  and  on  behalf  of  the  defendant,  and  interest  thereon,  being  amount  of 
defendant's  proportionate  share  under  and  by  virtue  of  two  several  guarantees 
dsted  respectively  8th  August  1889  and  4th  February  1890,  given  by  the  plaintiff 
and  the  defendant  together  with  others  to  the  English,  Scottish,  and  Australian 
Chsrtered  Bank.     Particulars: — 


Oct,  1891- 


-To  defendant's  proportionate  share  of  amount  paid  to 
Messrs.  Moule  and  Seddon,  aa  solicitors  for  the 
English,  Scottish,  and  Australian  Chartered  Bank, 
on  joint  and  several  guarantees  of  8th  Aug.  1889 

and  4th  Feb.  1890         416^  IQt.  lOd. 

„   Interest  thereon  at  8  per  cent,  to  29th  Feb.  1891       SI.    ds.    4d. 


4252.    3t.    2d.'* 


Hayes  to  oppose — There  is  a  preliminary  objection  to  this  appli- 
cation being  heard.  The  writ  is  not  specially  endorsed,  inasmuch 
as  it  contains  a  claim  for  interest,  and  it  does  not  appear  that  snch 
interest  arises  out  of  any  contract  express  or  implied:  Coane  v. 
Tlumias  Bent  Land  Company  (a). 

Skinner  in  support  of  the  application — The  Court  has  power 
to  amend  the  claim,  and  the  interest  may  be  struck  out  and 
judgment  gijen  for  the  principal  sum  merely.  I  now  apply  under 
Order  XXVULI.,  r.  2,  that  the  claim  be  thus  amended. 

(a)   17V.L.R.  198. 


1892 
March  22. 

Holroffdy  J, 
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Hayes — The  writ  cannot  now  be  amended  for  the  purpose  of 
being  used  in  an  application  for  final  judgment ;  the  writ  must  be 
specially  endorsed  at  the  time  the  appearance  was  entered :  Small 
y.  Qumey  (b). 

HoLBOTDy  J.  I  think  that  Mr.  Hayes  is  right  in  his  interpreta- 
tion of  the  rule  under  which  this  application  is  made.  I  cannot 
now  order  this  writ  to  be  amended  for  the  purpose  of  enabling  the 
plainti£f  to  apply  for  final  judgment  under  Order  XIY.,  r.  1.  The 
rule  provides  that  ''where  the  defendant  appears  to  a  writ  of 
summons  specially  endorsed/'  the  plaintiff  may  apply  for  final 
judgment.  In  this  case  the  writ  was  not  specially  endorsed  at  the 
time  when  the  defendant  entered  his  appearance,  and  therefore  the 
plaintiff  cannot  now  apply  under  Order  XIY.,  r.  1.  In  the  case  of 
TunstaU  Brick  and  Pottery  Go.  v.  Mercantile  Bank  {c),  I  held 
that  a  writ  with  a  manifest  blunder  in  it,  but  being  otherwise 
specially  endorsed,  did  not  lose  its  character  by  reason  of  the 
blunder.  In  this  case,  however,  the  writ  was  never  specially 
endorsed.    I  dismiss  the  application  without  costs. 

Summons  dismissed* 


Solicitor  for  plaintiff:  F.  S,  Stephen,  jun. 
Solicitor  for  defendant :  Waxm^n. 


w.  H.  M. 


(b)  1891,  2  Q.B.  684. 


(e)  Ani9,  p.  59. 
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OAHILL  «.  CAHILL.  P.O. 

Praetie^—**  BmUt  of  Swprtme  Court  1884"— Oni«r  LIV.,  r,  2^^ Appeal  from  ^^  . 

C\amben—IHms,  March  24. 

Hotioe  of  motion,  bj  way  of  appeal  from  a  decision  of  a  judge  in  Chambers,  must 
be  made  witbin  eight  days  after  the  decision  appealed  against. 

This  was  an  appeal  by  way  of  motion  from  a  decision  of 
Holroyd,  J.,  in  Chambers,  ordering  the  plaintiff's  statement  of 
daim  to  be  struck  oat  on  the  ground  that  it  disclosed  no  cause  of 
action.  The  judgment  appealed  against  was  delivered  on  the 
10th  March;  the  notice  of  motion  was  served  on  the  18th  March 
for  hearing  on  the  24th  March.  % 

Fisher  in  support  of  the  motion. 

Duffy  to  oppose — There  is  a  preliminary  objection  to  the 
hearing  of  this  appeal.  By  Order  LIY.,  r.  24,  it  is  provided 
that  an  appeal  from  the  decision  of  a  judge  in  Chambers  must  be 
made  within  eight  days  after  the  decision  appealed  against.  By 
Order  IH.,  r.  6,  the  motion  must  be  served  two  clear  days  before 
the  hearing,  and  it  was  necessary  to  serve  it  before  the  18th  March, 
80  that  the  service  was  too  late,  and  the  motion  is  not  made  within 
eight  days :  Steednum  v.  Hakim  (a);  Wome  v.  Berger  (b). 

Fiiher — The  motion  is  served  within  the  eight  days,  and  as  the 
practice  is  to  list  all  motions  it  is  practically  impossible  for  the 
motion  to  be  made  within  eight  days. 

PiB  CUBUM    pBbOIHBOTHAM,  C.J.,  WiLLIAHS  and  HoOD,  JJ.]  . 

The  motion  is  clearly  made  too  late,  and  does  not  comply  with  the 
proYisions  of  Order  LIY.,  r.  24,  and  it  must  be  dismissed  with 
costs. 

Motion  dismissed  with  costs. 

Solicitor  for  appellant :   Windsor. 

Solicitors  for  respondent :  Casey  d:  O'Halhran. 

W.  H.  M. 

(a)  22  Q.B.D.  16.  (6)  17  V.L.R.  107. 
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1892  [IN  CHAMBERS.] 

*!!1_  UNION  TRUSTEE  COMPANT  OP  AUSTRALIA  LIMITED  «.  WHITE 

Holroffd,  J,  AND  Othbbs. 

PraeHce^Bmlat  of  the  Supreme  Court  18d^— Order  XVI.,  r.  4S^— Third  party, 
application  for  leave  to  join. 

An  application  by  the  defendant  for  leave  to  bring  in  a  third  party  should  be 
made  npon  notice  to  the  plaintiff,  and  not  exporter 

This  was  an  application  on  behalf  of  the  defendant  for  leave  to 
bring  in  a  third  party  to  the  action.  The  application  was  made 
exparte. 

Hayes  in  support  of  the  application. 

[HoLROYD,  J.  Should  not  the  plaintiff  have  notice  of  this 
application  ?] 

The  general  practice  has  been  to  make  the  application  exparte. 
No  injustice  can  be  done  to  the  plaintiff,  and  he  cannot  be  hurt  in 
any  way,  because  the  judge  may,  upon  subsequent  applications 
under  Order  XYI.,  give  direction  as  to  the  conduct  of  the  action  so 
as  not  to  prejudice  the  plaintiff.  The  joinder  of  a  third  party  is 
allowed  as  of  course  upon  sufficient  grounds  being  shown. 

HoLROYD,  J.  In  the  case  of  Wye  Valley  Railway  Company  y. 
Hawes  (a),  upon  a  similar  application,  Hall,  Y.C,  at  p.  491,  says : — 
**  Though  I  can  make  the  order  asked  for,  I  should  prefer  in  this 
case  that  notice  be  given  to  the  plaintiffs.  I  may  say  further  that 
I  should  be  unwilling  to  give  the  leave  asked  for  in  any  case  without 
notice  being  given  to  the  plaintiffs  of  the  granting  of  that  which 
might  interfere  with  their  action  in  a  very  material  way.  Con- 
venience is  all  in  favour  of  hearing  what  the  plaintiffs  have  to  say 
in  the  first  instance,  instead  of  waiting  to  have  the  difficulties  raised 
and  discussed  on  a  subsequent  application.  My  opinion  is  that 
notice  should  be  given  in  every  case."  I  think  that  that  is  an 
excellent  practice  to  follow,  and  would  not  cause  any  inconvenience. 
A  summons  should  be  taken  out  and  served  on  the  plaintiff. 


Solicitor  for  defendants :  Woolcott. 

(a)  16  Ch.  D.  489. 


W.  H.  M 
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GALBALLY  v.  WATKINS.  F.O. 

Marriag9  AH  1890  {No.  1116),  #.  48 — Illegitimate  child— Corroboration  of  ^^92 

mother't  oath — Bvidence,  March  26. 

In  a  oomplaint  for  the  mainteiuuioe  of  an  ille^timate  child,  evidence  g^ven  by 
the  ocnspUunant  and  the  defendant  that  the  defendant  was  the  fkther  of  a  f onner 
diild  of  the  complainant  is  admissible,  and  is  a  corroboration  of  the  mother's  oath 
within  the  meaning  of  sec.  48  of  Act  Ko.  1166. 

Spboial  Gabb  stated  by  the  chairman  of  General  Sessions  in 
obedienee  to  a  writ  of  mandamus. 

The  following  were  the  facts  stated: — On  the  6th  November  the 
justices  of  North  Melbonrne  made  an  order  against  Charles  Galbally 
directing  him  to  pay  10«.  a  week  for  the  support  of  an  illegitimate 
ehildy  of  which  M.  Watkins^  the  complainant,  was  the  mother.  Against 
this  Older  Galbally  appealed  to  General  Sessions.  The  respondent 
gave  evidence  that  the  appellant  was  the  father  of  the  child  which 
was  bom  on  the  7th  November  1889.  She  also  gave  evidence  that 
she  had  previously  had  a  child  by  the  appellant,  bom  on  the  6th 
November  1888,  and  which  lived  only  three  weeks  and  three  days, 
and  that  the  appellant  had  made  arrangements  for,  and  paid  for, 
the  burial  of  that  child.  About  a  fortnight  after  the  birth  of  the 
first  chHd  the  appellant  came  to  the  house  where  she  was  staying 
lad  slept  in  the  same  bed  with  her,  and  about  a  week  after  the 
dfitlh  of  the  child  he  came  to  her  again,  and  then  came  regularly 
ontil  March  of  the  following  year.  The  appellant,  called  by  the 
respondent's  counsel,  gave  evidence  that  he  was  the  father  of  the 
first  child,  and  had  paid  the  expenses  of  the  burial,  but  he  denied 
that  he  was  the  father  of  the  second  child.  He  also  gave  evidence 
as  follows : — *^  In  October  1888  I  visited  her  at  Mrs.  Miller's.  I 
tisited  her  for  about  a  month ;  this  was  before  the  death  of  the 
first  child.  After  the  death  I  do  not  know  where  she  lived.  I 
never  visited  her  after  the  death  of  the  first  child.  Between  then 
and  March  1889  I  saw  her  only  once,  at  the  Frahran  railway 
station."  In  answer  to  questions  relating  to  evidence  given  by  him 
at  the  Oourt  of  Petty  Sessions,  he  said : — *'  I  swore  that  I  had 
intercourse  with  her  up  to  the  death  of  the  child.  I  had  no  inter- 
course after  the  death  of  the  first  child.  Between  March  and 
Norember  1889  I  had  no  connection  with  her." 

E  2 
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F.o.  It  was  contended  on  behalf  of  the  respondent,  on  the  anthority  of 

1892  Cole  V.  Manning  (a),  that  the  respondent  having  had  a  child  by  the 

GalbIllt      appellant  was  sufficient  corroborative  evidence  of  the  mother's  oath; 
«•  while  for  the  appellant  it  was  argued  that  the  evidence  ought  not  to 

have  been  admitted,  and  was  not  in  any  way  corroborative  of  the 
mother  as  to  the  paternity  of  the  child.  The  chairman,  in  a  con- 
sidered judgment,  dismissed  the  appeal,  and  affirmed  the  order  of 
the  justices.  The  chairman,  in  stating  the  case,  desired  to  say  that 
the  reason  why  he  had  not  stated  a  case  until  c(>mpelled  so  to  do 
by  mandamus  was  that  he  had  not  been  asked  to  state  a  case  until 
after  the  adjournment  of  the  sessions,  and  he  refused  the  applica- 
tion, as  he  considered  that  he  bad  no  jurisdiction.  The  questions 
for  the  opinion  of  the  Court  were — Was  the  evidence  respecting  the 
first  child  properly  received,  and  ought  it  to  have  been  taken  into 
consideration  as  corroborative  evidence  of  the  mother  ?  (2)  Was 
the  other  evidence,  set  forth,  of  the  appellant  properly  taken  into 
consideration  as  corroborative  ? 

Power  to  move  the  rule  absolute. 

There  was  no  appearance  to  show  cause. 

Power — The  evidence  was  inadmissible,  and  certainly  cannot  be 
said  to  be  corroborative  as  to  the  paternity  of  the  child.  The  case 
of  Cole  V.  Manning  (a)  was  decided  under  the  English  Act  7  and 
8  Vict.,  c.  101»  sec.  8,  which  is  different  from  our  legislation.  By 
sec.  48  of  the  Marriage  Act  1890  there  must  first  be  the  mother's 
oath,  and  then  there  must  be  other  facts  from  which  the  Court  can 
reasonably  infer  that  the  person  charged  is  the  father  of  the  child. 

[Hood,  J.  Under  the  English  Act  the  mother's  evidence  must 
be  corroborated  in  some  material  particulars,  but  in  our  Act  there 
is  merely  a  negative  statement  that  "  no  man  shall  be  taken  to  be 
the  father  of  an  illegitimate  child  on  the  oath  of  the  mother 
alone."] 

The  evidence  here  merely  lends  some  probability  to  the  mother's 
statement. 

(a)  2  Q.B.D.  611. 
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[HiaiMBOTHAM,  G.J.     If  there  is  any  evidence  relative  to  the  f.c. 

fact  of  paternity  it  would  be  sufficient  under  our  Act.]  ij^ 

There  is  no  evidence  other  than  the  mother's  from  which  the 
jostices  could  draw  any  inference  of  that  fact. 

Counsel  referred  to  Phillip  v.  Tomlinson  (b). 

HioiNBOTHAMy  C.J.,  delivered  the  judgment  of  the  Court 
[HiaiKBOTHAMy  G.J.,  WnjiiAMs  and  Hood»  JJ.]  This  mandamus 
should  never  have  gone,  and  if  the  learned  judge  who  granted  it  had 
been  in  possession  of  the  facts  that  he  ought  to  have  been  in 
possession  of,  namely,  that  the  application  to  state,  a  case  had  not 
been  made  at  the  time  when  the  appeal  was  heard,  it  never  would, 
have  gone.  The  learned  chairman  of  General  Sessions  has  expressed 
his  reasons  for  not  stating  a  case.  The  return  to  the  rule,  however, 
having  been  made,  we  are  of  opinion  that  the  leai'ned  chairman 
was  quite  correct  in  his  decision,  and  was  right  in  admitting  the 
evidence;  that  evidence  was  relative  to  the  question  he  had  to 
decide,  and  was  corroborative  of  the  mother's  evidence.  The 
qoestion  will  be  answered  in  the  affirmative,  and  the  rule  will  be 
discharged. 

Rule  discharged. 

Solicitors  for  the  appellant :  Ocmnson  dt  WaMace, 

w.  H.  M. 

(ft)  2  W.W.  k  A'B.  (L.)  92. 
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1882  [IN  CHAMBERS.] 

March  90. 

DOUaHTY  Ajsjy  Othbim  ©.  COUNSEL  akd  Othbbs. 

HolrtHid,  J,       Practice^Bulet  of  Supreme  Court  1884r-Or<itfr  ZJ/.,  r.  S—Orcfcr  XTF.,  r.  1— 

Appearance — Application  fi>r  fiwd  judgment. 

In  an  application  under  Order  XIY.,  r.  1,  for  final  judgment,  in  order  to  prove 
appearance  on  the  part  of  the  defendant,  it  is  safficient  to  produce  the  duplicate 
memorandum  of  appearance,  sealed  with  the  seal  of  the  Court,  although  the  fiust  of 
appearance  is  not  alleged  in  the  plaintiff's  affldavit  in  support  of  the  application. 

MoNamara  ▼.  ClarUm  (17  V.L.R.  24)  diatingoiahed. 

Tms  was  an  applioation  on  behalf  of  the  pkmtiffs  for  leave  to 
.sign  final  judgment  under  Order  XIY.,  r.  1. 

Piggott  to  oppose — There  is  a  preliminary  objection  to  this 
application.  It  is  not  stated  in  the  affidavit  that  any  appearanoe 
has  been  entered  by  the  defendants,  and  therefore  the  application 
should  be  dismissed  :  McNamara  v.  Clartan  (a). 

The  Solicitor  for  the  plaintiff  in  support  of  the  application 
produced  the  duplicate  memorandum  of  appearance. 

HoLBOYD,  J.  I  held  in  the  case  of  Ba/nk  of  Van  Diemen*s 
Land  v.  Ivey  (b)  that  the  production  of  the  duplicate  memorandom 
of  appearance  was  sufficient  to  satisfy  the  Court  that  the  defendant 
had  appeared,  and  the  defendant  cannot  want  any  evidence  of  that 
fact  himself.  I  was  not  referred  to  the  case  of  McNamara  v. 
Clarton  when  deciding  the  point  previously,  but  in  that  case  it  does 
not  seem  to  have  occurred  to  any  one  to  tender  the  duplicate 
memorandum  of  appearance,  and  the  provisions  of  Order  XII.,  r.  8, 
appear  to  have  been  overlooked.  I  think  the  production  of  this 
duplicate  memorandum  is  sufficient,  and  I  overrule  the  objection. 

Solicitors  for  plaintiffs :  Fox  d  Overend. 
Solicitor  for  defendants  :  Jamieson. 

W.  H.  M. 

(a)  17  V.L.R.  24.  (ft)  13  A.L.T.  180. 
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OWJBN  o.  KENDALL.  F.O. 

^  wmmmto—Offieer*  i»  Public  Service— -Aoi  Ne.  160,  «.  21— '« The  FubUe  Sertriee            18D2 
Act  1383"  {No.  773),  «.  2— J{^A<«  and  pHmUgeM—FubUc  Sertfiee  Aei  1890     M€fnA  14, 81. 
(^0. 1133),  #.  2— ProflM^Mm.  

Sec.  2  of  Act  No.  778  does  not  preserve  any  right  to  officers  classified  under  Act 
No.  160  80  as  to  entitle  them  to  priority  of  promotion  as  against  officers  classified  in 
the  nme  daas  for  the  first  time  onder  Act  No.  778. 

Quo  Wabbikto. 

This  was  an  application  for  an  information  in  the  nature  of  a 
writ  of  quo  warranto,  seeking  to  oust  the  respondent,  Kendall,  from 
his  position  as  an  officer  in  the  fourth  class  of  the  Public  Service. 

The  relator,  Edgar  T.  Owen,  entered  the  Public  Service  in  1877, 
irtien  the  Act  No.  160  was  in  force,  and  in  December  1881  he  was 
claBsified  as  a  fifth  class  officer  under  the  provisions  of  that  Act. 
The  relator  continued  to  be  a  classified  officer  in  the  fifth  class  up 
till  the  coming  into  operation  of  the  Act  No.  778  in  1888.  In  1885 
he  was  classified  under  the  provisions  of  Act  No.  778  as  of  the  fifth 
dass  of  the  clerical  division  of  the  Public  Service  and  continued  so 
classified  ever  since.  Since  such  classification  a  vacancy  occurred 
in  the  fourth  class  of  the  clerical  division  of  the  Public  Service, 
and  such  vacancy  was  filled  up  in  1890  by  the  appointment  of  the 
respondent,  Kendall,  by  the  Governor  in  Council.  The  respondent, 
Kendall,  had  never  been  classified  under  the  provisions  or  within 
the  meaning  of  the  Act  No.  160. 

The  grounds  on  which  the  rule  nisi  was  granted  were : — (1)  That 

at  the  time  the  said  Kendall  was  promoted  from  the  fifth  class  of 

&e  said  clerical  division  of  the  Public  Civil  Service,  and  took  upon 

bimself  the  said  office,  there  were  also  in  the  said  fifth  class  of  the 

said  clerical  division  of  the  said  Public  Civil  Service  divers  persons 

who  had  been  duly  classified  in  the  Public  Civil  Service  of  Victoria 

Wthin  the  meaning  and  under  the  provisions  of  the  Act  of  the 

hrliament  of  Victoria  No.  160,  and  of  the  Act  of  Parliament  of 

listeria  No.   778,  and   of  the  Act  of   Parliament    of   Victoria 

No  1188,   of   whom  the   said  Edgar  T.  Owen   was   one,   and 

who  were  therefore  entitled  to  have  been  promoted  to  the  said 

firarh  class  of  the  said  clerical  division  of  the  Public  Civil  Service 
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F.o.  of  Victoria  under  the  provisions  of  the  said  Act  No.  773,  and  the 

^^  the  said  Act  No.  1188,  in  priority  to  the  said  Kendall,  who  had 

'  never  been  classified,  as  aforesaid,  nnder  the  provisions  or  within 

9.  the  meaning  of  the  said  Act  No.  160.     The  respondent  filed  an 

affidavit  setting  oat  various  facts  which  are  not  material  to  this 

report.     There  were  eight  other  cases  of  the  same  character  as  the 

present,  but  the  case  of  the  relator  v.  Kendall  was  taken  as  the 

test  case,  and  arguments  were  heard  in  the  one  case. 

Box  and  HigginSf  for  the  respondent  Kendall,  to  show  cause — 
By  sec.  21  of  Act  No.  160  it  is  provided  that  when  in  the  ordinary 
division  of  the  Public  Service  any  vacancy  occurs  in  a  superior  class, 
the  Governor  shall  promote  the  most  deserving  officer  from  the 
class  next  below  that  in  which  the  vacancy  has  occurred.  The 
office  from  which  it  is  sought  to  oust  the  respondent  was  created  by 
Act  No.  778,  and  the  relator  can  have  no  "right  or  privilege"  saved 
to  him  to  obtain  entrance  to  an  office  which  was  not  in  existence 
under  Act  No.  160.  All  that  sec.  2  of  Act  No.  778  preserves  is  the 
rights  and  privileges  existing  at  the  passing  of  Act  No.  778,  or 
hereafter  accruing  to  all  persons  subject  to  the  provisions  of  Act 
No.  160.  This  right  is  one  which  is  created  by  Act  No.  778.  The 
case  of  Brown  v.  The  Queen  (a)  does  not  meet  this  case,  for  there 
it  was  decided  that  the  plaintiff  had  a  distinct  right  conferred  upon 
him  to  be  tried  by  a  particular  tribunal,  and  that  that  right  was 
preserved  by  sec.  2  of  Act  No.  778.  Under  Act  No.  778  an  entirely 
new  classification  of  the  Public  Service  was  created,  and  the  old 
classification  was  swept  away.  The  old  office  to  which  the  relator 
might  have  been  entitled  has  gone.  The  rights  and  privileges  now 
asserted  by  the  relator  are  those  appertaining  to  a  class,  and  not 
to  an  individual,  and  the  section  merely  preserves  the  rights  of 
individuals.  He  has  not  sufficient  interest  to  enable  him  to  obtain 
this  writ;  his  only  right  would  be  to  a  ''chance"  of  getting  this 
promotion ;  he  does  not  assert  an  absolute  right  to  it  at  the  present 
time. 

Madden,  for  the  relator,  to  move  the  rule  absolute — The  relaor 
had  a  right  at  the  passing  of  Act  No.  778  to  a  certain  systenr  of 

(a)   12V.L.E.897. 
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promotion  under  Act  No.  160;  he  was  classified  subject  to  that  ^-O. 

right,  and  it  has  not  been  taken  away  by  Act.  No.  778.     It  was  a  ]892 

very  important  right,  and  one  which  was  of  great  value  to  an  officer,         J^^ 

Bod  he  would  be  content  to  take  a  lower  salary  in  consideration  of  v. 

Kbvdall. 
such  right.      The  classification  under- Act  No.  778  has  merely 

changed  the  names ;  it  is  practically  the  same  as  the  old  classifica- 
tion. By  Act  No.  778  new  persons  have  been  added  to  the  old 
class  to  which  the  relator  belonged.  Persons  who  had  never 
hitherto  been  classified  at  all  were  put  into  the  fifth  class,  and  if 
fte  relator  has  to  compete  with  all  these  new  officers,  he  has  been 
deprived  of  a  very  valuable  privilege  or  right.  The  Legislature 
does  not  give  compensation,  but  it  preserved  rights.  In  Brown  v. 
The  Queen  (fr),  where  a  perfectly  general  section  was  the  subject  of 
consideration,  it  was  held  that,  notwithstanding  the  generality  of 
the  section,  the  provisions  of  sec.  2  of  Act  No.  778  applied,  and  the 
ap)9licant's  right  was  preserved. 

Cur.  adv.  vvlt. 

HiGiNBOTHAM,  C.J.  The  first  only  of  these  cases  has  been 
argued.  It  was  agreed  that  all  the  other  cases  involve  the  same 
qoestion,  and  will  be  governed  by  our  decision  in  the  first  case. 

This  is  a  rule  nisi  calling  on  Joseph  Kendall  to  show  cause  to  the 
Fall  Court,  to  which  the  matter  has  been  referred,  why  an  informa- 
tion in  the  nature  of  a  writ  of  quo  warranto  should  not  be  exhibited 
against  him  to  show  by  what  authority  he  claims  to  exercise  the 
office  of  a  clerk  in '  the  fourth  class  of  the  clerical  division  of 
the  Public  Civil  Service  of  Victoria.  The  ground  of  this  rule 
is  stated  to  be  that  at  the  time  Joseph  Kendall  was  promoted  from 
the  fifth  class  of  the  clerical  division,  and  took  upon  himself  the 
office  of  a  clerk  in  the  fourth  class,  there  were  also  in  the  fifth  class 
of  the  clerical  division  divers  persons  who  had  been  duly  classified 
within  the  meaning  and  under  the  provisions  of  the  Act  No.  160, 
and  of  the  Act  No.  778,  and  of  the  Act  No.  1188,  of  whom  the 
relator,  Edgar  Theodore  Owen,  was  one,  and  who  were  therefore 
entitled  to  be  promoted  to  the  fourth  class  of  the  clerical  division 
of  the  Public  CivU  Service  of  Victoria,  under  the  provisions  of  the 

(b)  12  V.L.R.  897. 
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F.o.         Act  No.  778  and  the  Act  No.  1183,  in  priority  to  the  said  Joseph 

1S02  Kendall,  who  had  never  been  classified  ander  the  provisions  or 

J^         within  the  meaning  of  the  Act  No.  160. 

9.  This  claim  of  the  relator  is  founded  upon  sec.  2  of  the  Act 

K^LL.      jj^    ^^g^  ,,  j^  p^^^^  Service  Act  1888,"  as  interpreted  and 

UiffMotham^gj.  applied  by  this  Court  in  the  case  of  Browne  v.  The  Queen  (c). 

Sec.  2  is  in  the  following  terms : — 

"From  and  after  the  paaung  of  this  Act^  the  Act  No.  100,  hdng  an  Act  to 
regulate  the  CItU  Service,  shall  he  and  is  hereby  repealed,  save  and  except  aa  to  aQ 
matters  and  things  done  under  and  to  all  the  privileges  and  rights  now  exiiriang  or 
hereafter  accming  of  all  persons  now  subject  to  the  provisions  of  that  Act,  and  all 
sueh  persons  shall  in  every  other  respect  be  subject  to  the  provisions  of  this  Act  m 
the  same  way  and  to  the  same  extent  as  if  they  had  been  appointed  after  the  passing 
hereof,  save  and  except  as  to  being  required  to  pass  an  examination." 

The  claim  of  the  relator  expressly  sets  up  a  title  in  himself,  and  in 
all  other  persons  in  the  fifth  class  of  the  clerical  division,  to  the 
rights  of  promotion  existing  under  both  the  Acts  No.  160  and 
No.  778.  It  was  admitted  in  argument  that  the  relator's  claim 
amounted  to  this,  that  he  and  all  other  officers  in  the  fifth  class  of 
the  clerical  division,  whose  rights  as  classified  officers  under  Act 
No.  160  were  preserved  by  sec.  2  of  Act  No.  778,  were  entitled  to 
be  promoted  into  the  fourth  class  in  priority  to  all  other  officers  in 
the  fifth  class  who  had  had  no  right  of  promotion  under  the  Act 
No.  160  so  preserved  to  them.  The  same  title  of  promotion,  if  it 
exists,  would  extend  to  the  same  class  of  officers  throughout  the 
higher  ranks  of  the  Public  Service. 

The  claim  as  it  is  thus  presented  is,  in  my  opinion,  unfounded, 
and  a  wholly  inadmissible  claim.  It  might  be  less  untenable, 
although  I  do  not  think  that  it  would  then  be  a  good  claim,  if  it 
asserted  a  right  on  behalf  of  all  officers  classified  under  Act  No.  160 
to  be  treated  as  a  continuing,  separate,  and  independent  branch  of 
the  Public  Service,  with  the  professional  division  and  the  ordinaiy 
division  with  its  five  classes  preserved  for  their  separate  benefit, 
and  having  the  right  to  be  promoted  in  such  divisions  and  classes 
by  a  difierent  authority,  and  on  different  grounds  from  all  other 
officers  in  the  Public  Service  coming  within  the  Act  No.  778,  but 
without  any  rights  under  Act  No.  160.  Such  a  claim  could  not  be 
held,  in  my  opinion,  to  be  consistent  with  the  general  scope  and 

(#)  12  V.L.R.  807. 
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mtii  many  of  the  expreas  provisions  of  the  Act  No.  778,  bat  it         f.o. 
woold  not  be  self  oontradictoiyy  as  the  relator's  claim,  in  the  form  1^92 

in  which  he  now  puts  it,  appears  to  me  to  be ;  for  he  claims  at         r~ 
OQce  the  right  to  be  classified  with  all  other  officers  of  the  Public  «. 

Service  under  the  Act  No.  778,  and  to  have  the  rights  of  promotion  

acoming  to  him  under  that  classification,  while  at  the  same  time  ^^ff^f^^^*^*^-^- 
he  insists  that  he  and  others  possessing  similar  preserved  rights 
should  be  promoted  by  an  authority  acting  under  difierent  con- 
ditions (ue.t  the  Governor  in  Council  alone,  and  not  the  Governor 
in  Council  acting  on  the  recommendation  of  the  Public  Service 
Bourd)  and  upon  a  different  ground  (t.«.,  desert,  to  be  judged  of 
by  the  Governor  in  Council,  and  not  seniority  and  merit  combined) 
bom  thofle  by  which  the  promotion  of  fellow  officers  in  the  same 
diTision  and  class  is  to  be  determined.  The  right  claimed  by  the 
relator,  therefore,  is  not  only  opposed  to  the  rights  of  other  officers 
in  the  same  class  granted  by  the  Legislature  to  all  officers  alike, 
bat  it  is  inconsistent  with  the  right  he  claims  for  himself,  for  there 
is  no  power  to  promote  an  officer  to  a  higher  class  in  the  clerical 
diTision  except  in  the  mode  and  upon  the  terms  provided  by  the 
Act  No.  778,  and  these  the  relator  refuses  to  accept.  As  the 
relator  has  not  presented  his  claim  under  the  Act  No.  160,  standing 
(done  and  apart  from  the  Act  No.  778,  I  have  not  thought  it 
nsoeflsaxy  to  consider  whether  his  claim  is  one  that  could  be 
sapported  as  a  legal  right  under  the  first-mentioned  Act  alone,  and 
I  express  no  opinion  as  to  whether,  if  that  Act  alone  were  still  in 
foroe,  an  objection  by  the  officers  in  any  class  of  the  ordinary 
division  to  the  promotion  in  priority  to  them  of  any  officers  classified 
in  the  sa^e  division  and  class  who  had  been  admitted  under  a 
di&rent  examination,  or  without  examination,  could  be  sustained. 

The  system  of  classification  of  the  Civil  Service  under  Act 
No.  160,  and  of  the  Public  Service  under  Act  No.  778,  though  they 
have  some  features  in  common,  are  entirely  distinct  and  independent 
HyatdmB.  The  later  Act  was  designed  to  include  departments  of 
the  Poblio  Service  not  provided  for  by  the  earlier  Aot^  A  much 
lirger  number  of  persons  employed  in  the  Public  Service  are 
eUsafied  under  it  than  were  included  in  the  classification  under  the 
first  Act.  The  rules  for  the  appointment  and  promotion  of  officers 
and  the  regulation  of  the  Service  under  Act  778  are  in  many 
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F.c.  respects  different.    It  is  impossible,  therefore,  in  cases  where  com- 

1802  peting  claims  of  officers,  all  of  whom  are  under  the  new  system, 

^^^         have  to  be  considered  and  determined,  to  apply  to  a  portion  of 

V.  those  officers  the  mles  which  govern  the  rights  of  that  portion 

under  the  older  system.     I  think  that  it  was  the  clear  intention  of 

Hi^nbotham,c^,  ^^  Legislature  that  the  system  of  promotion  under  Act  No.  778 
is  to  apply  to  all  classified  officers  in  the  Public  Service,  including 
the  relator  and  those  who  held  a  similar  position  under  the  Act 
No.  160,  in  accordance  with  the  rules  of  promotion  laid  down  by 
the  Act  No.  778.  This  determines,  in  my  opinion,  the  question 
we  are  now  considering,  and  shows  that  the  right  of  prior  promotion 
claimed  by  the  relator  is  not  one  of  the  rights  preserved  by  sec.  2 
of  Act  No.  778.  A  saving  clause  in  an  Act  of  Parliament,  which 
is  repugnant  to  the  body  of  the  Act,  is  void :  Per  Lord  Coke  in 
the  case  of  Alton  Woods  ((2),  cited  and  followed  in  the  Corporation 
of  Yarmouth  v.  Simmons  («),  where  Fry,  J.,  on  p.  627  observes : — 

*'  I  think  that  when  the  LegisUtnre  clearly  and  difltinetly  authorues  the  doing  of 
a  thing  which  it  phydoaUy  inoonnstent  with  the  oontinnance  of  an  exiiting  right>  the 
right  is  gone  hecanae  the  thing  cannot  he  done  without  abrogating  the  right.** 

It  has  been  contended  that  this  question  has  been  already 
decided  in  effect  by  this  Court  in  Broume  v.  The  Queen  (/).  If 
that  be  so,  we  could  not,  in  accordance  with  our  practice,  go  behind 
and  review  that  decision  in  the  Full  Court  constituted  as  this  Court 
is  now  constituted.  I  was  a  member  of  the  Full  Court  which 
decided  that  case.  I  dissented  from  the  judgment  of  the  Court, 
but  I  am,  of  course,  bound  by  it,  although  I  am  not  bound  by^  all 
the  reasons  assigned  for,  but  not  essential  to,  the  decision.  The 
single  point  determined  in  Browne  v.  The  Queen  (/)  was  that  officers 
of  the  Public  Service  appointed  under  Act  No.  160  are  not  affected 
by  sec.  76  of  "  The  Public  Service  Act  1888,"  which  gives  power  to 
the  Public  Service  Board,  with  the  consent  of  the  Governor  in 
Council,  to  reduce  the  number  of  officers  in  any  department,  or  to 
dispense  with  the  services  of  any  officers,  and  t^at  the  modes  and 
causes  for  dispensing  with  the  services  of  such  officers  are  still 
governed  by  sec.  27  of  the  Act  No.  160,  which  reserves  power  to 
the  Governor  in  Council  to  dispense  with  the  services  of  any  officers 

(d)  1  Co.  Rep.  40  B.  (e)  10  Ch.  D.  618. 

(/)  12  V.L.B.  397. 
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for  either  of  the  reasons  therein  stated.     There  is  a  marked  differ-  f.o. 

enee  between  the  right  claimed  and  allowed  by  the  Court  in  that  1392 

ctse  and  the  right  claimed  in  the  present  case.     The  right  allowed 
by  the  Conrt  in  Browne  v.  The  Queen  (g)  only  affected  the  class  of  v. 

officers  to  whom  the  right  was  held  to  belong.     The  allowance  of  

that  right  did  not  interfere  with  the  rights  of  other  officers  who  ^'fnnbotham^c.J. 

were  classified  for  the  first  time  under   ''  The  Public  Service 

Ad  1888."     But  the  right  now  claimed  by  the  relator,  if  it  should 

be  allowed,  would  postpone  and  thereby  affect  very  injuriously  the 

rights  of  promotion  of  officers  outside  the  protected  class,  and  it 

would  thus  clearly  contravene  the  rules  of  promotion  which  the 

LegisUture  intended  to  apply  to  all  officers  alike  who  should  be 

classified  under  the  later  Act.     I  am  of  opinion,  for  these  reasons, 

that  the  rule  in  each  of  these  cases  should  be  discharged,  and  with 

eoats. 

Williams,  J.  I  have  had  the  opportunity  of  reading  the 
judgments  in  this  case,  and  I  agree  in  the  judgment  of  the  Court, 
hot  prefer  to  concur  in  the  reasons  stated  by  Hood,  J. 

Hood,  J.     The  relator  in  these  cases  alleges  that  he  had  certain 

rights  of  promotion  under  Act  No.  160,  which  were  preserved  to 

hhn  by  sec.  2  of  Act  No.  778,  and  that  these  rights  have  been 

.  infringed.     It  is  necessary,  therefore,  to  understand  clearly  what 

those  rights  really  were.     By  sec.  21  of  Act  No.  160  it  was  provided 

ihtt— 

**  When  in  thu  ordinaiy  divinoii  any  vacancy  occurs  in  any  Buperior  clan,  if  it  be 
opedieBt  to  fiU  up  such  vacancy,  the  Qovernor  in  Ck>ancil,  except  as  hereinafter  pro- 
Tidsd,  ihall  promote  from  the  class  next  below  that  in  which  the  vacancy  has  occorred 
wdi  oflleer  as  he  ahall  judge  the  most  deserving  of  such  promotion." 

That  is  the  right  .which  that  Statute  gave  to  officers  with  regard  to 
promotion.  Vacancies  in  a  class  (with  certain  exceptions  not  here 
material)  are  to  be  filled  from  the  class  next  below  it.  That  is  to 
Bay,  the  officers  in*  the  fifth  class  have  the  first  claim  to  promotion 
to  the  fourth,  and  so  on  in  each  class.  There  is  to  be  no  skipping 
of  any  class  in  favour  of  the  members  of  a  class  below  it.  The 
real  intention  of  the  Legislature  is  plain.    It  was  to  ensure  to  the 

is)  12  V.L.K  897. 
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^^  Pnblio  Service  a  regular  system  of  gradatioi^  so  that  (unless  in 

1892  certain  exceptional  circumstances)  no  member  of  that  service  could 

Qyffoi         find  that  his  classified  junior  was  promoted  over  his  head,  and  each 
^'  civil  servant  was,  in  respect  to  promotion,  to  be  brought  into  com- 

petition with  the  members  of  his  own  class  only.  If  this  be  all 
the  relator's  rights,  they  have  been  preserved  to  him  by  sec.  2  of 
No.  773,  but  on  the  facts  of  these  cases  they  have  not  been 
infringed.  He,  however,  contends  that  his  rights  are  far  more 
extensive.  He  says  that  his  right  is  not  only  that  competition 
should  be  limited  to  the  members  of  his  own  class,  but  that  sneh 
competition  must  be  confined  to  those  members  of  his  class  who 
have  entered  it  in  the  same  way  as  he  did,  viz.,  by  examination. 
I  cannot  find  in  the  Statute  any  trace  of  such  an  extended  right. 
It  is  true  that  Act  No.  160  provided  for  examinations  as  a  test  for 
entrance  to  the  Civil  Service,  but  I  do  not  see  that  this  has  anything 
to  do  with  the  right  of  promotion  in  sec.  21.  If  the  relator's 
contention  were  correct,  it  would  follow  that  the  standard  of  the 
entrance  examinations  could  not  be  altered  without  infringing  the  ' 
rights  of  every  member  of  the  whole  Civil  Service.  This  view 
would  also  lead  to  the  conclusion  that  sec.  2  of  No.  778,  which 
purports  merely  to  save  existing  rights,  did  really  create  them. 
For  under  No.  160,  even  on  the  relator's  view,  there  would  be  new 
men,  entering  the  service  continually  by  examination,  who  would  be 
in  competition  with  him.  But  as  now  no  more  can  enter  in  that 
way  he  would  be  free  from  competition,  except  from  those  who  were, 
in  the  service  when  No.  778  was  passed.  In  course  of  time,  then, 
as  those  men  are  moved  on  by  promotion  or  death,  his  chance  of 
promotion  increases  until,  if  he  survives,  his  right  becomes  an 
absolute  one.  In  point  of  fact,  it  was  boldly  put  in  argument  that 
the  eflfect  of  sec.  2  of  No.  778  was  to  create  a  close  corporation 
consisting  of  the  then  members  of  the  various  classes ;  that  those 
members  constituted  in  each  class  a  body  having  preferent  rights  to 
promotion  against  all  new  comers  ;  and  that,  until  every  member  of 
such  class  had  been  promoted,  no  new  appointments  could  be  made 
in  any  higher  class.  I  cannot  believe  that  such  a  state  of  things 
was  ever  intended,  and  it  is  not,  in  my  opinion,  anywhere  expressed. 
The  result  of  sec.  21  of  No.  160  was  to  tie  the  hands  of  the 
Governor  in  Council,  and  so  limit  the  choice  for  promotion  in  oases 
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of  Taeaneies  to  the  members  of  a  particular  class.  While  the  section 
does  thk  mnoh,  it  does  not  confer  any  right  upon  the  members  of 
my  class  to  complain  when  the  Legislature  sees  fit  to  alter  the 
mode  of  admission  to  that  class.  The  saving  clause  in  No.  778,  at 
the  utmost,  can  only  tie  the  hands  of  the  GoYernor  in  Council  as 
they  were  tied  before,  by  limiting  him  in  filling  vacancies  in  the 
fourth  class  to  a  choice  from  members  of  the  fifth  class,  who  are 
legally  there  at  the  time  of  the  promotion,  and,  as  that  is  what  has 
been  done  in  these  cases,  the  relator  must  fail. 

It  mast  not  be  supposed  that  I  do  not  assent  to  the  views 
expressed  by  His  Honor  the  Chief  Justice,  but  I  have  preferred  to 
base  my  judgment  on  the  ground  which  impresses  me  most. 


F«0. 
1892 
Ownr 

KlNDAXL. 

Sood,  J, 


Rule  niai  discharged^  wUh  co$U. 


Solicitor  for  the  relator : 
Solicitor  for  respondent : 


F.  J.  Stephen. 

Otdnness,  Crown  Solicitor. 


W.  H.  M. 


IBWXN  9.  THB  LAND  COMPANY  OF  AUSTRALIA  LIMITED. 

ViKler  AM  1800  (ITo.  1166),  <t.  103,  KA^liaUt^NoHce,  objeoiiom  ta^Begulation, 
^fflaet  of^-SuppUf  of  waier  to  duiriet — MstrotpmrHve  ralet. 

Wbcre  notaoe  hu  been  giveii,  under  sec.  108  of  Act  No.  1166,  that  part  of  a 
dirtrict  ha«  been  rapplied  with  water,  and  where  a  rate  hae  been  made  by  regnlation,  • 
ud  laeb  reg^nlation  has  been  published  ai  provided  bj  sec  104,  such  rate  so 
tnthoriied  has  the  force  of  hiw. 

A  pcnon  rated  cannot  take  any  objection  at  to  the  truth  of  the  notice  giren  under 
ne.  lOS  of  Aet  No.  1166»  and  cannot  adduce  evidence  for  the  purpose  of  ehowmg  that 
•0  water  at  all  has  been  in  fact  supplied  to  any  part  of  the  district.  The  only 
lAgeetion  open  to  a  person  rated  is  to  show  that  no  notice  has  in  fact  been  giyen. 

NotMe  may  be  given,  under  sec.  108  of  Act  No.  1156,  so  as  to  make  the  rates 


P.O. 

1892 
Mareh  21,  22. 


Obdbb  nut  to  review  decision  of  justices. 

This  was  an  order  niti  to  review  the  decision  of  justices  at 
Charlton,  whereby  the  defendant  had  been  ordered  to  pay  certain 
ntes  cm  a  complaint  for  the  recovery  of  the  same.    It  appeared 
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F.o.  tibat  the  Avoca  Water  Trust  was  in  1882  created  and  duly  inoor- 

][^  porated   under  "  The    Water  Conservation  Act   1881,"  and  its 

'  districts  were  declared  by  an  Order  in  Council.     Subsequently  part 

0.  of  its  district  was  declared  an  urban  district  under  *^The  Water 

AusTRAUA      Conservation  Act  1888."     The  Trust  obtained  a  loan,  and  com- 

LiMiTBD.       menced  the  construction  of  its  works.     In  August  1887  a  notice,  in 

accordance  with  the  provisions  of  sec.  97  of  "  The  Victorian  Water 

Conservation  Act  1888/'  was  published  in  the  Oovemment  Gazette, 

stating  that  certain  parts  of  the  district  were  supplied  with  water, 

and  in  January  1888  a  further  notice  was  published  referring  to 

other  parts  of  the  district,  but  neither  notice  included  the  parish  of 

Yuengoon,  which  formed  a  large  part  of  the  district.     These  two 

notices,  purporting  to  be  signed  by  Mr.  G.  Croker,  as  secretary  of  the 

Avoca  Water  Trust,  and  his  appointment  as  secretary,  were  put  in 

evidence.     Subsequently  the  Trust  made  default  by  neglecting  to 

pay  interest  on  the  loan,  and  by  neglecting  to  establish  a  sinking 

fund  for  the  purpose  of  paying  off  the  principal,  and  the  Board  of 

Land  and  Works  gave  the  Trust  due  notice  of  its  intention  to  enter, 

and  on  the  16th  July  1889  the  Board,  in  pursuance  of  sec.  90  of 

'*  The  Water  Conservation  Act  1887,"  entered  and  took  possession 

of  the  property  of  the  Trust.     There  had  been  a  mortgage  executed 

by  the  Trust  to  the  Board  to  secure  the  loan.     After  entering  into 

possession,  the  Board  appointed  W.  J.  Irwin,  the  complainant  in 

this  case,  to  sue  for  and  recover  all  moneys  due  to  it.     Some  time 

afterwards  the  rates,  the  subject  matter  of  the  complaint,  being 

three  in  number,  were  made,  and  the  defendant  was  sued  in  respect 

of  the  same.     The  particulars  annexed  to  the  summons  were  as 

follow : — 

*'  1890,  lot  Janofury ;  1890,  l8t  July.— To  rate  payable  by  defendant  oompany  in 
two  moieties  on  tbe  first  days  of  January  and  July  respectively  1890,  made  under  the 
provisions  of  the  '  The  Watenoorht  Conservation  Act  1887 '  by  the  Board  of  Land 
and  Works,  by  reg^tion  made  by  the  said  Board  on  the  24th  December  1889,  in 
respect  of  all  rateable  property  within  the  district  of  the  Avoca  Water  Trust  not 
included  within  the  boundaries  of  an  urban  district  proclaimed  on  the  10th  Mardi 
1885,  being  the  sum  of  1«.  in  the  pound  on  the  valuation,  for  the  purpose  of  the  said 
Act,  of  lands  and  tenements  occupied  by  the  defendant  company  in  the  parish  of 
East  Charlton,  within  the  district  aforesaid— 48J.  lOf." 

The  second  rate  was  801.  lOg.,  being  a  rate  payable  on  Ist  October 
1890,  pursuant  to  a  regulation  made  by  the  Board  on  tbe  16th  Sep- 
tember 1890,  in  respect  of  all  rateable  property  within  that  portion 
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of  the  parish  of  Yuengoon  included  in  the  waterworks  district  of  f-o. 

the  Avoea  Water  Trust.     The  other  rate  sued  for  was  for  691. 188.^  I892 

payable  on  the  1st  March  1891,  pursuant  to  a  regulation  made  on         i^^ 
the  6th  November  1890,  in  respect  of  all  rateable  property  within  «• 

the  Avoca  Water  Trust  district  not  included  within  the  boundaries      Australia 
of  an  urban  district  proclaimed  on  10th  March  1886.     The  rate       Limitbd. 
made  on  the  16th  September  1890  was  made  retrospective  to  cover 
die  whole  of  the  year  from  1st  January  1890. 

The  justices  made  an  order  directing  the  defendant  to  pay  all 
the  rates  sued  for,  and  the  defendant  being  dissatisfied  with  their 
decision  obtained  an  order  nisi  to  review  it  on  the  following 
gioands : — 1.  That  there  was  no  evidence  that  the  Avoca  Water 
TniBt  had  authorised  the  notices  that  the  district  had  been  supplied 
with  water.  2.  That  there  was  no  evidence  that  Mr.  G.  Groker, 
the  person  purporting  to  sign  such  notices,  was  the  secretary  of  the 
trust.  3.  That  evidence  tendered  to  show  that  no  water  had  been 
supplied  to  the  parish  of  Yuengoon,  and  also  that  no  water  had 
been  supplied  to  any  part  of  the  Trust  district,  was  improperly 
rejected.  4.  That  there  was  no  power  to  make  the  rate  of 
15th  September  1890  for  the  parish  of  Yuengoon,  inasmuch  as  a 
previous  rate  for  the  year  1890  for  a  district  including  such  parish 
hftd  already  been  made.  6.  That  there  was  no  power  to  make  a 
rate  for  the  parish  of  Yuengoon  for  the  whole  of  the  year  1890,  or 
for  any  period  prior  to  the  notice  that  such  parish  was  supplied 
with  water.  6.  That  there  was  no  evidence  that  the  mortgage  of 
1st  January  1884  by  the  Trust  to  the  Board  of  Land  and  Works 
wag  executed  properly,  or  by  or  with  the  authority  of  the  Trust. 
7.  That  the  evidence  showed  illegal  borrowing  and  illegal  expendi- 
ture by  the  Trust,  and  that  the  rates  sued  for  were  made  or  required 
merely  to  pay  the  principal  or  interest  on  moneys  so  illegally 
borrowed  or  expended.  8.  That  further  evidence  tendered  to  show 
such  matters  as  last  aforesaid  was  improperly  rejected. 

Madden  (with  him  Finlayson)  to  show  cause. 
Weigall  to  move  the  rule  absolute. 

HioiNBoTHAM,  C.J.  This  is  an  order  to  review  an  order  of 
jQstiees  made  on  a  complaint  to  recover  payment  of  rates  claimed 
Y.UL,  VoL  XVlll.  p 
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F.o.  from  the  defendant  by  the  Board  of  Land  and  Works,  who  became 

1892  possessed  of  the  property  of  the  Avoca  Water  Trust.     Claims  were 

iBtmr         niade  in  respect  of,  first,  a  rate  payable  on  the  first  days  of  Jannaxy 
V.  and  July  respectively  1890,  pursuant  to  a  regulation  made  by  the 

Australia  Board  of  Land  and  Works  on  the  24th  December  1889 ;  secondly, 
LiMTTBD.  ^  ^^^  payable  on  the  1st  of  October  1890,  by  virtue  of  a  regulation 
mginhotham,c.J.  made  by  the  Board  on  the  16th  September  1890 ;  and  thirdly,  a 
rate  payable  on  the  1st  March  1891,.  by  virtue  of  a  regulation  made 
by  the  Board  on  the  6th  November  1890.  Eight  objectionB  are 
taken  on  the  order  to  review  this  decision  of  the  ju^ices.  The 
first  and  second  objections  are  that  there  was  no  evidence  that  the 
Avoca  Water  Trust  had  authorised  the  notices  that  the  district  had 
been  supplied  with  water,  and  that  there  was  no  evidence  that 
Mr.  G.  Groker,  the  person  purporting  to  sign  such  notices,  was  the 
secretary  of  the  Trust.  Now,  in  proof  of  the  authorisation  of 
these  notices  documents  were  put  in  evidence  taken  from  the 
Gazette,  which  purported  to  be  notices  made  by  order  of  the  com- 
missioners, and  signed  by  Mr.  G.  Groker,  as  the  secretary  of  the 
Trust,  and  dealing  with  the  lands  included  in  the  Avoca  Water 
Trust,  excluding  the  urban  district,  the  second  also  dealing  with 
the  lands  included  in  this  district.  Both  these  notices  were  put  in 
without  objection,  and  they  are,  we  think,  a  sufficient  answer  to  these 
first  two  contentions.  They  purported  to  be  made  by  the  Avooa 
Water  Trust,  and  purported  to  be  signed  by  the  seoretaiy,  who 
proved  that  he  acted  as  secretary,  and,  as  they  were  admitted  withont 
objection,  they  were  sufficient  proof  to  justify  the  magistrates  in 
concluding  that  the  Avoca  Water  Trust  had  authorisedr  these  notices. 
A  third  objection  is  that  evidence  tendered  to  show  that 
no  water  had  been  supplied  to  the  parish  of  Yuengoon,  and  also 
that  no  water  had  been  supplied  to  any  part  of  the  trust  distriot, 
was  improperly  rejected.  This  is  the  most  important  objection 
appearing  on  the  face  of  the  case.  The  Act  requires  that  the  rate 
shall  not  be  made  or  levied  by  a  water  trust  until  notice  has  been 
given  in  the  Oazette  that  the  district  has  been  supplied  with  water. 
Sec.  100  of  ''The  Water  Conservation  Act  1887'*  provides  that— 

"No  rate  shall  be  made  and  levied  by  a  waterworks  trust  on  any  part  of  its 
waterworks  district  tmtil  notice  has  been  given  in  the  Chvemmewt  €huHte  that 
such  part  is  supplied  with  water  under  the  proyiBions  of  this  AcL" 
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And  by  seo.  101  of  this  Aoi  it  is  providad  that —  f.o. 

1S02 
"Anj  goch  rate  may  be  made  by  a  waterworks  truit  by  regulation,  and  every  

n/eh  regulation  ahall  be  pabliahed  onoe  in  tbe  Oov$rmmem$   OmutU  and  once  in  Ibwik 

tome  newipaper  dreolating  in  the  water  aopply  district,  aad  from  aad  after  each  ^      Land  Co  ot 

pabUoition  shall  have  the  force  of  hiw  in  svch  district.'*  Australia 

LiMITBD. 

Now,  iheae  two  sections,  we  think,  plainly  indicate  an  inten-  HisfimMkam^CJ. 
tion  on  the  pa^  of  tbe  Legislature  that  while  the  rate  shall 
not  be  made  until  after  notice  has  been  given  that  water  has 
been  supplied  to  the  district,  or  part  of  the  district  to  which  the 
rate  is  applicable,  after  that  notice  has  been  given  a  rate  may  be 
made  by  regulation,  and  when  made  by  regulation  the  rate  shall 
have  the  force  of  law  so  as  to  prevent  any  question  being  raised 
as  to  the  acts  done  precedent  to  the  making  of  the  rate,  excepting 
the  question  whether  the  notice  has  been  given  or  not,  and  the 
regnbtioB  published  as  provided  by  sec.  101  of  the  Act  It  is 
always  open  to  the  parties,  as  has  been  held  in  the  Shepparton  Ctues 
(16  y.L.R.  42),  to  show  that  notice  has  not  been  given ;  but  in  a  pro- 
oaediogof  this  kind  it  is  not  open  to  a' party  to  show  that  the  notice 
WIS  not  true,  or  that  it  was  for  any  other  reason  open  to  objections. 
If  the  notice  is  given  by  a  body  that  is  empowered  to  give  the 
nctiee,  then  immediately  the  power  to  make  the  regulation  arises, 
and  when  tbe  regulation  has  been  duly  published  according  to 
the  Act,  the  rate  authorised  by  the  regulation  becomes  law,  and 
there  is  no  power  given  by  this  Act  as  is  given  by  **The  Local 
Qmjemmeat  Act*'  to  dispute  the  validity  of  the  rate  as  a 
whole  by  proceedings  to  quash.  The  rate  is  final,  and  has 
the  force  of  law.  That  answers  objection  8.  It  also  answers 
objection  4. 

Then  follows  objection  5,  that  there  was  no  power  to  make  a  sate 
for  the  parish  of  Yuengoon  for  the  whole  of  tbe  year  1690,  or  for  any 
period  prior  to  the  notice  that  such  parish  was  supplied  with  water. 
However,  this  notice  states  that  in  point  of  fact  water  had  been 
sappUed  from  the  1st  of  January  1890,  and  if  it  had  been  so  supplied 
(and  the  notiee  is  conclusive  of  the  fact  that  it  was  so  supplied),  then 
the  power  to  make  a  rate  retrospectively  arises,  and  we  think  that 
the  Board  had  power  to  make  the  rate  in  September  1890  retrospec- 
UTely  for  the  whole  year. 

P2  . 
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P-O-  Objection  6  is  that  thei*6  was  no  evidence  that  the  mortgage  of 

1892  ^Bt  January  1884  by  the  Trust  to  the  Board  of  Land  and  Works 

IrwTn         ^^^  executed  properly,  or  by  or  with  the  authority  of  the  Trust. 

V*  There  was  an  instrument  put  in  which  purported  to  be  a  mortgage 

The  Land  Co.  ov  r  r     r  o-o 

Australia      from  the  Trust  to  the  Board  of  Land  and  Works.     It  bears  the  seal 
.TMTTED.       ^^  ^j^^  Trust,  and  it  appeared  in  evidence  that  the  Trust  had  made 
Hiffinbotham.CJ,  default  in  not  paying  interest  and  in  not  forming  a  sinking  fund, 
and  upon  such  default  the  Board  had  entered  and  taken  possession, 
and  thereupon  made  the  rates.     By  sec.  90  of  **The  Water  Conser- 
vation Act  1887  '*  it  is  provided  that — 

**  In  case  default  be  made  in  payment  bj  any  waterworks  trust  of  the  interest 
due  by  it  on  any  loan  granted  by  the  Governor  in  Council  to  such  waterworks 
trust,  or  in  forming  a  sinking  fiiud,  or  in  payment  of  any  other  moneys  due  under 
this  Act,  the  Board  of  Land  and  Works  may,  on  giving  one  month's  notice  of  such 
default  to  such  waterworks  trust,  enter  upon  and  take  possession  of  its  lands, 
tenements,  and  works,  and  maintain  and  manage  the  same,  and  may  supply  water 
within  the  waterworks  district  of  such  waterworks  trust,  and  may  do  aU  things 
which  might  .lawfully  be  done  by  such  waterworks  trust,  in  all  reqiects  as  if  such 
board  were  such  waterworks  trust." 

It  is  unnecessary  for  us  to  decide  whether  it  was  essential  that 
there  should  be  a  mortgage  at  all  in  this  case.  There  was  proof 
that  a  loan  had  been  granted  to  this  Trust  by  the  Governor  in 
Council  for  a  particular  purpose,  and  that  there  was  default 
in  carrying  out  that  purpose,  and  that  the  Board  remained  in 
possession.  We  therefore  think  that  this  objection  also  fails. 
There  was  evidence,  if  necessary,  that  the  mortgage  was  executed 
properly.  It  is  primd  facie  evidence  from  the  affixing  of  the  seal, 
and  even  if  there  was  a  deficiency  in  that  evidence  we  are  not 
satisfied  that  there  was  any  need  for  a  mortgage  at  all ;  there  was 
default,  and  that  is  suMcient.  These  are  all  the  questions  that 
require  to  be  dealt  with,  and  all  that  were  argued  on  the  behalf 
of  the  respondent,  and  we  think  that  the  arguments  have  failed  to 
support  the  grounds  of  the  order  to  review,  and  the  order  to  review 
will  be  discharged,  with  costs. 

Williams,  J.  I  only  wish  to  say  that  in  view  of  sec.  104 
of  the  Water  Act  1890,  when  once  the  regulation  has  been 
published  in  the  Government  Gazette  and  in  some  newspaper 
circulating  in  the  water  supply  district,  the  rate  is  to  have    the 
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force    of   law,    and    that    appears    to   me    to   be   an   answer   to  v.q, 

objections  8,  4,  5,  7,  and  8.  1892 


Hood,  J.     I  concur. 


Irwin 

V, 

Order  to  review  discharged.        Thr  Land  Co.  of 


Solicitors  for  the  complainant :   Westley  J;  Demaine. 

Solicitors  for  the  defendant :  Cuthhert,  Hamilton,  Wynne  dt  Co, 


w.  H.  M. 


AUSTRAUA 
JilMITRD. 


THE  TBUSTKES  OP  THB  ROYAL  AGRICULTURAL  SOCIETY  r.  MAYOR,  F.O. 

Etc,,  of  ESSEN  don.  ~ 

Uxal   Oovernmemi   Act   1890   (No,   1112),  «.   246,   24S—raluaHon   of  rateable         ^t^ui' 

properijf — Laud  u*ed  for  public  purpose* —  Crown  grant  subject  to  restrictions  —  

EaUs — Sjfpothetieal  tenant. 

Oertain  land  was  held  by  the  trusteed  and  council  of  the  Royal  Agricultural 
Society  under  a  Crown  g^nt  to  the  trusteee  and  their  heirs  **  in  order  to  provide  a 
nte  for  the  show  yards  of  the  National  Agricultural  Society  of  Yietoria  for  holding 
AofWB  for  the  instruction  of  our  subjects  and  people."  There  was  a  condition  in  the 
gFUit  that  the  land  and  buildings  should  be  at  all  times  maintained  and  used  as  and  for 
thsihow  vards  of  the  society,  in  accordance  with  regulations  to  be  made  by  the  Qovemor 
in  Counci],  and  for  no  other  purpose  whatsoever.  It  was  further  provided  the  Crown 
ihoQld  have  power  to  re-fenter  if  the  trustees  should  permit  or  suffer  the  land  or 
premiies,  or  any  part  thereof,  to  be  used  for  or  applied  to  any  other  than  the  purposes 
before  set  out,  or  to  become  out  of  proper  repair,  or  should  alienate  or  attempt  to 
tlienate  in  fee  simple,  or  for  less  estate  or  interest,  the  land  so  demised  to  them.  Tlie 
tnistees  were  empowered,  subject  to  the  approval  of  the  Governor  in  Council,  to  make 
regnbitions  for  "  the  coUection  and  receipt  by  such  trustees  of  tolls,  entrance  fees,  or 
other  charges  for  entering  in  or  upon  such  lands,  or  any  specified  part  or  parts 
thereof."  The  trustees  were  precluded  by  the  grant  from  making  any  profit  out  of 
the  occupation  of  the  laud,  llie  trustees  were  rated  by  the  town  council  of  Essendon 
in  respect  of  this  land  at  1,600/.  per  annum. 

At  the  hearing  of  the  appeal  brought  by  the  trustees  at  the  Court  of  General 
SesnoQs,  it  was  admitted  that  the  land  was  rateable,  nnd  that  1 ,500/.  was  the  fair 
Binoal  value  of  the  land.  The  town  valuer,  in  his  evidence,  stated  that  other  land  in 
the  vidnity  was  valued  at  800/.  an  acre,  but  tliat  in  view  of  the  restrictions  placed 
upon  the  trustees  as  to  the  use  of  this  particular  land  he  had  valued  it  at  400/.  an 
■ere.  The  trustees  put  in  evidence  the  printed  balance-sheet,  and  also  proved  that  . 
the  society  got  no  income  from  sheds  or  exhibits  after  the  shows.  The  Court  of 
General  Sessions  aUowed  the  appeal,  and  reduced  the  rate  to  Is. 

Eeld,  upon  appeal  to  the  Full  Court  [Hioinbotham,  C.  J.,  Holuoyd,  Williams, 
4'BicKBTT,  HoDOKfl,  and  Hood,  J  J.],  that  upon  the  evidence  the  Court  of  General 
Senons  was  right. 

IXiMf  V.  WUUamtlown  (16  y.L.R.  69)  appnyved. 
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F.O.  i^  HioiNBOTHAV,  C.J.    Occupiers  of  land  under  a  Crown  grant,  who   are 

restricted  by  the  conditions  of  the  grant  fit)m  deriving  any  profit  from  the  occupation 

1802  of  the  property,  are  not  subject  to  be  rated  at  more  than  a  nominal  rate  in  respect  of 

The  TRU8TBE8    *^®  property. 

OF  THR  Under  sec.  248  of  Act  No.  1112  it  is  the  net  annusl  value,  and  not  the    net 

Royal  AdBiovir  annuHl  income,  that  has  to  be  Ascertained  for  the  purpose  of  rates. 
TUBAL  SociBTY  The  Trtut€€»  of  the  Victorian  RiJU  Association  v.  Willianutown  (16  V.L.R.  251) 

Mayob,'''bto.,  op  »PP™'ed. 

Ebbbkdon.  ^^  HoLBOYD,  J.    Under  sec.  248  of  Act  No.  1 112  the  valuer  has  to  compute 

what  rent  the  hypothetical  tenant  would  probably  give,  supposing  such  tenant  oould 
deal  with  the  prafMa  from  the  land  as  he  deemed  fit 

The  Truwttes  of  the  Victorian  liiJU  Atsoeiation^  v.  WiUiamHoton  (16  V.L.R.  251) 
dissented  from. 

Per  Williams  and  a'Bboeett,  J  J.  Land  held  under  a  grant  from  the  Crown, 
imposing  conditions  and  restrictions  upon  the  use  thereof,  but  from  which  revenue 
may  be  raised,  though  such  revenue  must  be  applied  solely  to  the  purposes  of  the  trust, 
cannot  be  said  to  have  no  annual  value  for  the  purposes  of  rating,  and  some  metliod  of 
calculation  analogous  to  that  provided  by  sec.  248  of  Act  No.  1112  must  be  resorted 
to  for  the  purpose  ot  fixing  the  rate. 

The  TVueieee  of  the  Victorian  Rifle  Aaeoeiation  v.  WilUanutown  (16  y.L.R.  261) 
dissented  from. 

Per  Ho]>eB8,  J.  The  Tnuteee  of  the  Vletorian  Rifle  AeeoeioHon  v.  WilUamwiovm 
(16  y.L.R.  261)  Assented  from. 

Per  Hood,  J.  To  arrive  at  the  net  value  of  the  land  it  must  he  conndered  with 
all  its  natiind  and  Btatutory  advantages  and  disadvantages. 

In  valuing  land  lor  the  purpoae  of  rating  under  sec  248  of  Act  Na  1112,  the 
■abstantial  qnestion  to  be  considered  is— What  would  the  property  bring  in  the  open 
market  bvrdeoed  with  the  eonditions  in  the  Crown  grant  P 

Property  subject  to  the  conditions  and  restrictions  of  this  Crown  grant  has  no 
marketable  value^  and  the  rate  should  be  fixed  at  the  nominal  sum  of  le. 

The  TmeUee  of  the  Vietorian  R^U  AeeociaUon  v.  WiiUametown  (16  V.Ii.R.  251) 
approved. 

Special  Cass  stated  by  Chairman  of  General  Sessions. 

The  following  was  the  case  as  stated : — The  appellants  were 
rated  by  the  town  council  of  Essendon  in  respect  of  certain  land 
within  the  town  of  Essendon  at  1,6001.  per  annum.  Against  this 
rating  the  appellants  appealed  to  the  Court  of  General  Sessions  of 
the  Peace,  pursuant  to  the  Local  Oovemment  Act  1890,  sec.  277. 
The  following  evidence  was  taken : — For  the  purposes  of  this  appeal 
the  appellants  admit  that  1,600Z.  is  the  fair  annual  value  of  the  land 
.  in  question,  with  its  existing  improvements.  J.  M.  Bland,  rate 
collector  and  valuer  of  the  town  of  Essendon,  deposed  :  '^  I  valued 
the  land  in  question  at  1,5002.  per  annum,  i.e.,  5  per  cent,  on 
30,000Z.  capital.  Other  properties  there  are  valued  at  800Z.  per 
acre ;  this  at  about  4001.  per  acre,  in  view  of  resti-ictions  imposed 
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by  the  Grown  grant.     An  owner  might  fairly  expect  6  per  cent,  net  f*<3< 

at  least  on  capital  valae."     Cross-examined :  ''  I  valae  the  improve-  1392 

ments  at  8001.  yearly,  (.€.,  5  per  cent,  on  16,0002.     Last  year  the   ,^^^  i^sTna 
society's  rates  were  by  consent  fixed  at  Is.    No  improvements  in         ^p  tub 
Talne  since.    My  predecessor  as  valuer,  in  my  opinion,  valued  too  xuBix  Societt 
high.    His  valuation  (produced)  is  9502.     My  reason  for  reducin<r  ]^yos»^etc.,  of 
the  valuation  from  8002.  to  4001.  per  acre  was  that  this  was  a      EaaEiiDoir. 
national  society."     The  Grown  grant  was  put  in.     Re-examined : 
"  I  heard  an  argument  in  court  as  to  what  the  restrictions  in  the 
Crown  grant  were.    A  condition  in  favour  of  holders  of  miners' 
rights  or  mining  leases  working  on  the  land  I  did  not  take  into 
ooDsideration.     The  fact  that  the  grounds  were  to  be  used  as  show 
yards  and  exhibitions  of  stock  was  what  I  took  into  consideration." 
Baspottdents'  case  closed. 

For  the  appellants'  case  the  printed  balance-sheet  of  appellants* 
aoeiety  was  put  in  by  consent.  Thomas  Patterson,  the  secretary  of 
appellant  society,  deposed :  *'  The  items,  '  Show  yard  account, 
482. 16a.  9c2.,'  are  the  receipts  from  agistment,  galas,  and  everything 
else  outside  the  annual  shows."  Gross-examined :  ''  Picnics  and 
sales  of  blood  stock  are  held  by  permission  of  the  Minister  in  each 
eaae.  Show  lasts  four  days.  The  society  gets  no  income  from 
sheds  and  exhibits  after  the  shows." 

The  Court  allowed  the  appeal,  and  reduced  the  rate  to  la.  The 
nature  of  the  Grown  grant  is  set  out  in  the  judgments.  This  case 
was  argued  in  August  1891  before  the  Full  Gourt,  consisting  of 
Higinbotfaam,  G.J.,  A'Beckett  and  Molesworth,  JJ.;  but  inasmuch 
as  the  decision  of  the  FuU  Gourt  in  Trustees  of  the  Victorian  Bifie 
Auoeiation  v.  WilUamstown  (a)  was  sought  to  be  questioned  by 
eoonsel  in  argument,  the  case  was  now  set  down  for  argument 
before  all  the  judges  of  the  Supreme  Gourt. 

/.  Dennistoun  Wood  for  the  respondents — This  land  is  clearly 
rateable.  Sec.  246  of  the  Loeai  Oovemment  Act  1890  pro- 
vides that  ''all  land  shall  be  rateable  property  within  the 
meaning  of  the  Act,"  with  certain  exceptions;  tliis  land 
does    not    come    within     those     exceptions.       Then    sec.    248 

(a)  16  V.L.E,261. 
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F.o.  provides  for  the  computation  of  the  vaiae  of  the  land  for  the  purpose 

X892  of  rating  (b).    Five  per  cent,  is  fixed  as  an  arbitrary  miuimom 

Z  limit  upon  the  "  fair  capital  value  of  the  fee  simple."     The  fee 

ov  THB        simple  is  mentioned  in  distinction  to  those  pastoral  leases  mentioned 

TUBAL  SooiBTr  in  tho  last  clause.     Fee  simple  means  the  land  possessed  in  its 

Matob  *bto    oj  ^°''^8*  manner,  whether  the  title  be  in  the  Crown  or  in  a  private 

EssBiTDOK.      individual.     If  land  the  fee  simple  in  which  remains  in  the  Crown, 

but  which  is  occupied  by  a  private  person,  is  liable  to  be  rated  at 

five  per  cent.,  it  is  clear  that  we  are  not  to  regard  any  instrument 

which  affects  the  land,  but  we  are  to  look  at  the  land  itself.    It 

cannot  be  said  that  a  lessee  can  cut  down  the  rateable  value  of  land 

by  inserting  conditions  in  the  lease.     The  fee  simple  is  the  highest 

estate  in  the  laud,  and  we  have  nothing  to  do  with  conditions 

attached  by  a  private  person,  or  by  the  Crown  to  a  private  person, 

for  if  so  the  rates  would  be  for  ever  fluctuating.     There  is  nothing 

in  the  Act,  and  there  is  no  principle  of  law,  which  can  make  any 

distinction  between  the  restrictions  upon  the  enjoyment  of  the  land, 

whether  such  restrictions  be  created  by  the  Crown  or  by  a  private 

individual.     The  capital  value  is  what  the  land  would  sell  for, 

and  the  land  itself  does  not  lose  its  capital  value  because  the 

Legislature  passes  an  enactment  forbidding  its  sale.    In  the  case 

of  Sunderland  v.   Sunderland   Union   (c),    Erie,    C.J.,    says: — 

^'It  is  therefore  commanded  by  those  Statutes,  as  I  understand 

them,  that  the  estimate  of  the  rental  should  be  confined  to  corporeal 

hereditaments,  and  should  be  founded  on  the  more  permanent 

elements  of  value  found  therein,  excluding  the  effect  of  temporary 

contracts  and  other  such  accidents."     In  that  case  it  was  admitted 

that  the  land   might  become   so   unprofitable  by  reason   of  the 

conditions  attached  thereto  that  the  tenant  would  have  to  carry  it 

(5)   "Sec.  248.    .    .    .    And  in  every  that  no  rateable  property  shall  be  com- 

such  Taloation  the  property  rateable  shall  puted  as  of  an  annual  value  of  less  than 

be  computed  at  its  net  annual  valne,  that  five  pounds  per  centum  per  annum  upon 

is  to  say,  at  the  rent  at  which  the  same  the  fair  capital  value  of  the  fee  simple 

might  reasonably  be  expected  to  let  from  thereof,  but  that  every  person  occupying 

year  to  year  free  of  all  usual  tenants'  (otherwise  than  under  any  lease)  Crown 

rates  and  taxes,  and  deducting  therefrom  lands  for  pastoral  purposes  only  shall  be 

the   probable    annual    average    cost    of  rated  in  respect  of  such  annual  value 

insurance  and  other  expenses   (if   any)  thereof  as  aforesaid,  and  not  on  the  capital 

necessary  to  maintain  such  property  in  value  thereof.'* 

a  state  to  command  such  rent.    Provided  (c)    18  C.B.  (N.S.)  631,  570. 
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on  at  a  loss,  and  yet  ihe  land  would  be  rateable.     The  land  must  be  f.o. 

rated  according  to  the  valne  of  the  fee  simple;  fee  simple  is  defined  ^392 

in  Coke.  LUt.,  Lib.  1  [1.  b.j ,  as  being  an  estate  without  conditions   ^^  trubtmb 
or  limitationB  which  defeat  or  abridge  the  fee.  or  thb 

[H0LBOTD9  J.    Do  yon  then  give  any  meamng  to  the  word  tukalSocistt 
"fair"  in  the  clause?]  M«oi,V  o. 

It  is  hard  to  say  how  that  word  came  in,  but  I  presume  it  Bbbxkdov. 
means  "  average  "  value.  It  may  mean  what  the  land  in  the  hands 
of  the  Grown  would  fetch  in  a  fair  market.  Assuming  for  the 
Bike  of  argument  that  the  Court  can  consider  the  conditions  and 
restrictions  to  which  this  land  is  subject,  even  then  the  society  is 
to  be  rated  at  something  more  than  a  nominal  sum.  In  the 
ugament  in  the  case  of  The  Trtuteee  of  the  Victorian  Rifle 
Auoeiation  v.  WiUiamsUmn  (d) — which  is  a  decision  admittedly 
against  the  respondent  in  this  case — certain  English  authorities 
were  not  cited.  The  land  is  rateable,  as  it  does  not  come  within  the 
exemptions  of  the  section,  and  if  rateable  there  is  no  principle  of 
calculation  which  has  been  given  or  proved  by  which  the  rate  of 
li.  can  be  arrived  at.  The  land  is  either  not  rateable  at  all,  or  it 
must  be  rated  according  to  the  statutory  computation.  If  a  person 
niay  be  found  who  is  willing  to  pay  a  nominal  rent  for  the  benefit 
of  the  public,  the  Court  has  no  power  to  assume,  without  any 
evidence,  that  a  person  could  not  be  found  who  would  be  willing 
to  pay  more  than  a  nominal  rent.  The  test  is  not  what  the  tenant 
would  pay,  but  what  a  tenant  might  reasonably  be  expected  to  pay: 
The  Queen  v.  School  Board  for  London  (e).  In  the  case  of 
Owen*s  CoUege  v.  Overseers  of  Chorlton-upon-Medlock  (/),  an  Act 
had  been  passed  which  prevented  the  college  from  becoming  tenant 
of  land,  and  therefore  it  was  excluded  from  the  class  of  hypothetical 
toiants;  but  here  there  is  nothing  to  prevent  this  society  from 
becoming  tenant  of  land  for  the  purposes  of  exhibition.  In  Owen's 
CoUege  Case  the  Court  looked  at  the  fact  that  the  restriction  was 
imposed  upon  the  college  itself,  and  not  upon  the  land.  There  is 
nothing  in  The  Land  Act  which  could  prevent  the  Crown  granting 
a  lease  of  this  land  to  the  society  instead  of  granting  the  fee  simple. 
The  question  as  to  the  application  of  the  income  derived  from  the 

(d)  16  V.L.R.  261.  (•)  17  Q.B.D.  788.  

(/)  18Q.B.D.408. 


Digitized  by 


Google 


90  SUPRKME  COURT :  VICnX)ttlA.  [V.  L.  B, 

F-0.  restricted  ase  of  the  land  is  not  to  be  regarded ;  the  one  material 

1892  point  is  whether  the  tenant  gets  income. 

Thi  ThfttrsTiiM  Counsel  also  referred  to  the  following  cases:  Mayor  cf  Burton- 

o»THB  upofi'Trent  v.  Assessment  Committee  of  Burton-upon-Trent  (g); 

ROTAL   AaBIOITL-   _  ^  jr  ^ 

TUBAL  SociwT  Dewsbury  Waterworks  Board  y.  Assessment  Committee  of  Penistone 

Matob,*btc.,  of  ^'*'^^*  0^)»  Mersey  Docks  Company  v.  Cameron  (i). 
BujmiHiJi . 

CoWiam  for  the  appellants  the  Trnstees  and  Council  of  the 
Bojal  Agricultural  Society  of  Victoria — There  are  really  two  bodies 
in  the  constitution  of  this  society;  the  society  itself  and  the  trustees 
of  the  society.  The  holding  by  the  society  under  the  Crown  grant 
does  not  give  the  society  such  an  occupancy  of  this  land  as  to 
bring  it  within  the  meaning  of  the  Act  at  all.  The  trustees  are 
merely  bare  trustees;  they  cannot  charge  anybody  for  the  use  of 
the  land,  but  hold  it  simply  that  somebody  else  may  use  it.  The 
trustees  allow  the  society  to  use  it,  but  the  trustees  cannot  make 
any  charge.  There  are  two  restrictions  under  the  grant;  restrictions 
on  the  tenure,  and  restrictions  on  the  use  of  the  land.  Saoh 
restrictions  practically  render  the  land  valueless  in  the  sense  in 
which  the  word  ^' value"  must  be  regarded  in  construing  this 
sec.  248.  The  object  of  the  Legislature  was  to  make  persons 
contribute  towards  the  rates  of  the  country  out  of  property  possessed 
by  them,  but  it  was  never  intended  that  persons  who  got  no 
advantage  or  income  out  of  the  land  should  contribute  anything. 
A  nominal  rate  may  be  fixed  on  the  same  principle  that  nominal 
damages  in  an  action  for  breach  of  contract  may  be  awarded.  The 
appellants  cannot  be  taken  as  hypothetical  tenants,  and  even  if 
they  could  it  would  still  be  necessary  to  consider  the  restrictions 
contained  in  the  grant.  In  the  English  cases  which  have  been 
cited  the  parties  included  in  the  class  of  hypothetical  tenants  are 
parties  who  could  have  leased  the  land ;  in  this  case  the  appellants 
could  not  lease  the  laud.  The  tenure  of  the  land  as  it  now  is  mast 
be  regarded.  Even  assuming  that  the  appellants  could  be  regarded 
as  hypothetical  tenants,  the  Court  would  have  to  say  what  a  tenant 
would   give   for   land   subject   to   these   existing  limitations    and 

(g)  24  Q.B.D.  WJ.  (A)  17  Q.B.I).  384. 

(»)  11  H.Ii.C.  440. 
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restrietionB :   Corporation  of  Worcester  v.  DroUwich  A$$e$9ment  f.c. 

Committee  {k).     The  judge  has  fonnd  as  a  fact  that  a  reasonable  1992 

man  would  give  1«.  for  the  land,  and  this  Gonrt  will  not  review  ^^  ^ubtbk 
that  finding.     In  the  ease  of  West  Bromwich  School  Board  v.         ovthb 

BOTAIi  AORIOITIr 

OveneerB  of  Wett  Bromwieh  (Q,  the  principle  was  laid  down  that   Tua^i.  Socibtt 

i  person  can  be  rated  only  when  he  has  a  beneficial  interest  in  matob,^bto.,  or 

the  property,  and  the  test  of  beneficial  interest  was  defined  as      Ebsbvsov. 

depending  upon  the  faet  whether  the  owner  can  find  a  tenant  who 

will  pay  rent.    Where  the  occupiers  of  land  otherwise  rateable  are 

lestrieted  by  Statute  from  using  it  for  prcrfitable  purposes,  then 

they  should  not  be  rated  at  all :  Corporation  of  Peterborough  t. 

Stanford  Union  (m) ;  Altringham  Union  Asseament  Committee  v. 

Cheehire  Lines   Committee   (n).    The  £Mt  of  the  Grown  grant 

imposing  the  restrictions  must  be  considered  as  having  the  same 

•ffeet  as  if  such  restrictions  were  imposed  by  Statute. 

J.  Denniitoun  Wood  in  reply — There  is  a  great  distinction 
between  an  Act  of  Parliament,  disobedience  to  which  is  illegal,  and 
the  non-compliance  with  the  conditions  of  a  Grown  grant. 

Cfjur.  adv.  vuU. 

HioiKBOTHAM,  G  J.  This  is  an  appeal  by  the  mayor,  councillors, 
and  ratepayers  of  the  town  of  Essendon  from  the  decision  of  the 
Court  of  General  Sessions  at  Melbourne,  by  which  a  rate,  made  by 
the  appellants  on  land  within  the  town  of  Essendon  at  1,500Z.  per 
umam,  was  reduced  to  Is. 

The  land  in  question  is  held  by  the  trustees  respondents, 
under  a  Grown  grant  dated  27th  August  1886  to  the  trustees 
and  their  heirs,  ''  in  order  to  provide  a  site  for  the  show  yards 
of  the  National  Agricultural  Society  of  Victoria  for  holding 
shows  for  the  instruction  of  our  subjects  and  people/*  The 
&own  grant  contains  certain  provisoes  and  conditions,  one  being 
that  the  land  and  buildings  shall  be  at  all  times  maintained  and  used 
as  and  for  the  show  yards  of  the  National  Agricultural  Society  of 
Victoria,  in  accordance  with  regulations  to  be  made  by  the  Governor 

(i)  2  Ex.  D.,  p.  61.  (m)  31  W.R.  949. 

(0    13  Q.B.D.  929,  p.  941.  (»)    15  Q.B.D.  597. 
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F.o.  in  Council,  and  for  no  other  purpose  whatsoeyer.     It  is  also  pro- 

1892  vided  by  the  grant  that  the  Grown  may  re-enter  if  the  trustees 

The  T^flTMs   ^'^^^^  permit  or  suffer  the  land  or  premises,  or  any  part  thereof,  to 

OP  THE         be  used  for  or  applied  to  any  other  than  the  purposes  aforesaid,  or 

TUBAL  SooiBTT   ^  bocomo  out  of  propor  order  and  repair,  or  should  alienate  or 

i     Matoil^'btc    09  ^^^^P^  ^  alienate  in  fee  simple,  or  for  any  less  estate  or  interest, 

EBsmrDON.      the  land  and  premises  or  any  part  thereof,  save  in  pursuance  of  the 

Hiqinhotham^aj.  power  Contained  in  the  deed  to  raise  a  sum  of  money  not  exceeding 

I  "~  16,000Z.   for  the  objects  of   making  substantial  and  permanent 

improvements  thereon.     Prior  to  the  issue  of  the  Crown  grant  the 

j  land  was  permanently  reserved  from  sale  under  the  authority  of 

i  "  The  Land  Act  1884,''  sec.  10,  authorising  the  permanent  reser- 

I  vation  from  sale  of  Crown  lands  for  any  public  purpose  whatsoever, 

including  the  purpose  of  public  education.      The  trustees  are 

empowered  by  sec.  2  of  ''  The  Land  Act   1889,*'   which  has  a 

retrospective  operation,  to  make  with  the  approval  of  the  Governor 

in  Council,  rules  and  regulations  for,  amongst  other  things,  '^  the 

collection  and  receipt  by  such  trustees  of  tolls,  entrance  fees,  or 

other  charges  for  entering  in  or  upon  such  lands  or  any  specified 

part  or  parts  thereof."     It  is  admitted  that  in  these  and  in  all  other 

material  particulars  the  powers  and  obligations  of  the  respondents, 

as  defined  by  the  deed  in  this  case,  are  not  distinguishable  from 

those  of  the  trustees  in  the  case  of  Disney  v.  The  Mayor^  etc., 

of   WiUiamstown   (o),  which  was   confirmed  and  explained  in  a 

!  subsequent  judgment  of  this  Court,  reported  in  16  V.L.B.  251, 

under  the  title  of  "  The  Trustees  of  the  Victorian  Rifle  Association 

V.   The  Mayor,  etc.,  of  Williamstoum.'*      The  present  case  was 

argued  before  the  Full  Court,  consisting  of  three  judges,  on  the 

19th  and  20th  August  last  year,  and  in  consequence  of  doubts 

entertained  by  some  members  of  the  Court  as  to  the  application  of 

the  rule  of  computation  of  value  of  the  rateable  property  at  the  net 

annual  value  prescribed  by  sec.  248  of  the  Local  Oovemment  Act 

1890,  it  has  been  deemed  advisable,  in  view  of  the  great  importance 

and  difficulty  of  the  questions  involved  in  the  appeal,  to  have  the 

whole  case  re-argued  in  this  Court  before  all  the  judges. 

Much  of  the  confusion  arising  from  the  English  authorities 
which  have  been  cited  will  be  removed  if  we  remember  that  neither 

(o)  16V.L.R.  59. 
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in  the  present  case,  nor  in  Duney's  Case$y  did  the  qaestion  of  the  '•€. 

rateabilify  of  the  land  come  before  us  for  determination.     It  has  ^j^ 

been  admitted  in  both  cases  that  the  land  is  rateable  property  ^      ~ 

within  sec.  246  of  the  Local  Oovemment  Act  1890,  and  for  this        of  the 

reason  the  Conrt  in  Disney'^  Cases^  and  the  Court  of  General  tubal  Sooistt 

Sessions  in  the  present  case,  allowed  the  rate  to  stand,  bat  rednced  ^^^^^  *^    ^^ 

it  to  a  nominal  amount.     In  Victoria,  by  virtue  of  this  sec.  246,  all      Essbkdof. 

land  is  rateable  property  except  in  certain  enumerated  cases.     The  Eigimbotham,c,J. 

English  authorities  on  the  subject  of  rateability  for  the  poor, 

including  the  leading  case  of  the  Mersey  Docks  Company  v. 

Cameron  (p),  decided  in  1864-5,  which  swept  away  a  large  number 

of  earlier  decisions,  have  turned  upon  the  meaning  and  e£fect  of 

the  Statute   48   Elizabeth,   chap.    II.     They  decided  that  under 

that  Statute  the   liability   to   be   rated   attaches,   except   in   the 

case  of  the  Grown,  upon  every  occupation  from  which  benefit  is 

derived,  although  the  occupation  be  for  a  purpose  which  may  be 

deemed  to  be  of  a  public  nature.     If  the  occupation  be  beneficial, 

the  fact  that  such  occupation  is  of  necessity  applicable  solely  to 

purposes,  whether  public  or  otherwise,  from  which  the  occupiers 

receive  no  personal  benefit,  is  not  a  ground   of  objection  to  the 

property   being    rateable :    St.    Thomaats    Hospital   v.   Lambeth 

Overseers   (q).      These   authorities,    together  with   all    questions 

concerning  the  beneficial  occupation  of  land,  should  be  dismissed 

from  consideration  as  inapplicable  to  Victorian  law  on  the  subject 

of  rateability.     The  English  apd  the  Victorian  law  are,  however, 

substantially  the  same  in  respect  to  a  wholly  di£ferent  part  of  this 

Bobject,  namely,  the  computation  of  the  value  of  property,  admitted 

to  be  rateable,  at  its  net  annual  value.     The  law  of  England  upon 

this  subject  is  laid  down  by  the  Parochial  Assessment  Act,  6  and  7 

William  IV.,  chap.  96,  sec.  1.,  as  follows : — 

**  No  rate  for  the  relief  of  the  poor  in  England  and  Wales  shall  be  allowed  by 
toy  justices,  or  be  of  any  force,  which  shall  not  be  made  upon  an  estimate  of  the  net 
tannal  ▼sloe  of  the  sereral  hereditaments  rated  thereanto ;  that  is  to  say,  of  the  rent 
St  which  the  same  might  reasonably  be  expected  to  let  from  year  to  year  free  of 
ill  nsoal  tenants'  rates  and  taxes  and  tithes  commutation  and  rent  charge,  if 
loy,  and  deducting  the  probable  average  annual  cost  of  the  repairs,  insurance, 
and  oilier  expenses,  if  any,  necessary  to  maintain  them  in  a  state  to  command 
ndi  lent.*' 

(p)  11  H.L.  440i  85  L. J.  Mag.  Caa.  1.  (q)  46  L.J.  (N.S.)  Mag.  Cas.  24. 
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F.o.  Sec.  248  of  the  Local  Oovemment  Act  1890  contaixui  similflr 

"^^         provisions  in  the  same  terms,  with  an  immaterial  differeaee.     The 

'Z~'  case  of  the  Corporation  of   Worcester  v.   Droitwich  Auessment 

or  THB        Committee  (r),  upon  which  the  judgment  in  Dieney  y.  Mayor,  ete.^ 

TUBAL  SooiBTY   of  WiUiamstown  (s)  was  founded,  is  a  decision  of  an  English 

Matob.^^mc    of  ^^^^*'  ^'  Appeal,  turning  on  the  rule  given  by  the  above  section 

Ebsbvson.      of  the  Piirochial  Assessment  Act,  and  it  is  therefore  a  decision 

HufMoiham,C.J.  which  this  Court  recognises  as  binding  on  it.      In  Tfimble  v. 

HiU  (t)  the  opinion  was  expressed  by  the  Judicial  Committee  of  the 

Privy  Council  that,  where  a  colonial  legislature  has  passed  an  Act 

in  the  same  terms  as  an  Imperial  Statute,  and  the  latter  has  received 

an  authoritative  construction  from  a  Court  of  Appeal  in  England — 

by  which  all  the  courts  in  England  are  bound  until  a  contrary 

determination  has  been  arrived  at  by  the  House  of  Losds — such 

construction  should  be  adopted  by  the  courts  of  the  colony.     This 

opinion  or  suggestion  is  founded  on  Hke  view  that  ''it  is  of  the 

utmost  importance  that  in  all  parts  of  the  Empire  where  English 

law  prevails  the  interpretation  of  that  law  by  the  courts  should  be 

as  nearly  as  possible  the  same."     The  suggestion  comes  to  this 

Court  from  the  highest  authority,  and  the  reason  assigned  for  it  has 

had  our  entire  concurrence :  See  Cremair  v.  Crema/r  {v) ;  In  re 

Annand  {w).     In  the  case  of  the  CorporaUon  of   Worcester  v. 

Droitv?ick  Aesewment  Committee  (r)  it  was  held  thiUi  where  laud  is 

used  for  a  public  purpose,  and  the  occupiers  thereof  are  prevented 

hy  Statute  from  deriving  the  full  personal  benefit  which  it  is  capable 

of  producing,  the  land  is  to  be  rated  to  the  poor  with  reference  to 

the  amount  of  profit  actually  made,  and  not  with  reference  to  the 

amount  which  might  be  earned  by  a  trading  company,  or  other 

occupier,  not  subject  to  the  statutory  restriction.     It  was  admitted 

that  the  waterworks,  in  respect  to  which  the  rate  in  that  case  was 

fixed,  were  rateable  property  ;  the  question  in  dispute  was  to  what 

extent  they  were  liable  to  be  rated.     The  Court  of  Appeal  held  that 

the  corporation  could  only  be  assessed  for  the  rent  which  a  tenant 

from  year  to  year  would  give  for  the  land,  subject  to  the  same 

statutory  restrictions  as  those  under  which  the  corporation  held  it, 

(r)    2  Kx.  D.  49.  (c)    12  V.L.R.  744. 

(#)    15  V.L.R.  5y.  (w)  17  V.L.K.  108. 

(0    6  Ap.  Ca.  344-6. 
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«nd  not  tbat  ^ich  a  tenant  entirely  nnfettered  might  give.     ''The  '^o. 

hjpothetical  tenant/'  the  Court  said,  ''is  to  be  a  tenant  subject  to  ^^ 

the  restrictions.     The  case  of  Corporation  of  Liverpool  v.  Over-  ^^  totstbm 
Hers  of  Witrertree  *'  (reported  in  note  to  page  56,  2  Ex.  D.)  *'i8         of  the 
directly  in  point,  and  we  are  of  opinion  that  that  case  was  correctly  tusal  SooiETr 
decided.     Blackburn,  J.,  there  says:  'The  whole  question  ^^"^8 MATOB,*'»Ta  oj 
upon  the  rule  given  by  the  Parochial  Assessment  Act,  which  says      Bmbvdov. 
the  occupi'er  is  rateable  at  what  a  tenant  from  year  to  year  will  give  EiffinMkam.CJ. 
as  the  rent,  who  takes  the  land  subject  to  the  same  restrictions  as        ~ 
those  under  which  the  tenant  holds  it.'     This  decision  seems  to  us 
to  be  right  on  principle.     An  occupier  of  land  is  not  rateable  in 
respect  of  the  whole  profit  derived  from  the  land,  but  only  in  respect 
of  the  profit  which  he  himself  derives   from   the   land."      The 
corporation  in  that  case  were  authorised  by  the  **PMic  Health  Act 
1848,"  see.  17,  to  charge  such  a  rate  only  as  might  be  reasonably 
expeeted  to  be  necessary  to  defray  the  expenses  incident  to  the 
water  supply,  and  they  accordingly  fixed  a  price  to  be  paid  by  the 
inhabitants  for  water  so  low  as  to  leave  a  net  profit  of  only  6002. 
upon  rates  actually  received  after  deducting  the  expenses  connected 
with  providing  the  water  and  collection  of  rates.     This  sum  repre- 
sented the  amount  which  the  corporation  failed  in  their  prospective 
estimate  to  deduct  firom  the  water  rate  in  accordance  with  the 
statutory  direction;   it  was  undoubtedly  profit  earned  during  the 
year  in  ocMiflequence  of  the  erroneous  eetimate,  and  it  was  properly 
admitted  by  the  corporation  to  be  profit,  and  it  was  accordingly 
agreed  that  it  should  be  taken  as  the  gross  estimated  annual  value 
of  the  land  and  works,  and  the  rateable  value,  reduced  by  the 
statutoiy  deductions,  was  fixed  at  5402.      It  necessarily  follows 
bom  the  principle  laid  down  in  this  ease  that,  if  the  occupier  is 
lestricted  by  Statate  from  deriving  any  profit  at  all  from  his 
oecvpation,  the  hypothetieal  tenant,  who  has  to  be  taken  to  be 
tal^ect  to  the  same  restrictions  as  the  occupier,  will  not  give  any 
rent  for  the  land,  and  consequently  that  the  land,  although  rateable, 
and  therefore  liable  to  be  rated  at  a  nominal  sum,  cannot  lawftilly 
be  rated  at  more  than  a  nominal  sum.     Disney  v.  Mayor,  etc.,  of 
WiUiamstoum  (x)  was  decided  by  this  Court  in  accordance  with  the 
principle  here  laid  down.     We  held  that  the  restrictive  conditions 

{x)  16  V.L.R.  69. 
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F.o.  of  a  Grown  grant  of  land,  permanently  reserved  for  the  purpose  for 

1892  which  land  is  authorised  by  an  Act  of  Parliament  to  be  permanently 

The  Tkustkbs   "^^^^^^^^^  ^^^^  alienated,  would  have  the  same  effect  as  an  Act  of 

OF  THE         Parliament,  and  that  as  the  trustees  in  that  case  could  not  consis- 

TUEAL  SociBTT  toutly  With  tho  terms  of  their  trust  derive  any  profit  whatever  from 

Mayor  ^bto    ov  ^^^  ^^^^  ranges,  while  they  were  at  the  same  time  bound  to  maintain 
EsBEKDov.      the  ranges,  the  rate  should  be  reduced  to  a  nominal  amount. 

Higinbotkam,C.J,  It  has  been  contended  in  the  recent  argument  that  the  net 
income  of  the  trustees,  that  is  to  say  the  moneys  received  by 
them  from  any  source  beyond  what  is  required  to  defray  necessary 
expenses  and  to  keep  the  land  and  buildings  in  proper  order  and 
repair,  should  be  treated  as  the  net  annual  value  of  the  property, 
or  the  rent  at  which  it  might  reasonably  be  expected  to  let  from 
year  to  year.  In  the  Droitwich  Case  the  net  income  of  6002. 
was  profit  which  the  corporation  had  made  during  the  year  in 
consequence  of  their  erroneous  estimate,  and  it  was,  therefore, 
properly  taken  to  be  the  gross  estimated  annual  value  from  which 
the  rating  value  could  be  calculated.  In  Disney^s  Case,  and  in  the 
present  case,  the  net  income  is  not  profit  in  any  sense  of  the  word, 
for  the  trustees  are  bound  by  the  terms  of  their  grant  to  apply  it 
to  purposes  of  their  trust,  and  it  has  not  been  suggested  that  they 
have  not  so  applied  it.  This  argument  also  assumes  that  the 
hypothetical  tenant  would  not  be  bound  by  the  obligations  cast 
upon  the  trustees,  and  might  be  regarded  as  entitled  to  apply  such 
net  income  to  his  own  purposes.  But  this  view  is  inconsistent 
with  the  authority  upon  which  our  first  decision  was  founded,  and 
it  is  opposed,  I  think,  to  the  principle  of  the  test  of  computation 
laid  down  by  the  Act.  If  the  trustees  are  restricted  by  the 
conditions  of  the  grant  from  deriving  any  profit  from  the  occupation 
of  the  property,  and  if  the  hypothetical  tenant  is  also  bound  by 
the  same  restrictions,  he  cannot  be  conceived  to  be  at  liberty  to  take 
for  himself  as  profits  what  are  not  profits  in  the  hands  of  the 
trustees.  The  net  annual  value,  not  the  net  annual  income,  is 
the  fact  to  be  ascertained,  and  the  Act  prescribes  that  the  mode  by 
which  that  value  is  to  be  ascertained  is  by  considering  what  rent 
a  tenant  from  year  to  year  would  give  for  the  property.  If  the 
property  has  no  annual  value,  no  sane  person  would  give  any  rent 
for  it,  and  consequently  the  property,  although  rateable,  and  therefore 
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liable  to  be  rated  at  a  nominal  amount,  cannot  by  the  application  f.o. 

of  this  statutory  test  of  compatation  be  rated  at  more  than  a  1392 

nominal  amount.  The  ^stew 
It  has  been  further  argued  for  the  appellants  that  the  trustees         or  the 

BOTAL  AeBICUL- 

themselves  might  be  regarded  as  the  hypothetical  tenants  of  this  tubal  Sooibty 

land,  and  that  the  gross  and  rateable  values  might  be  calculated  by  matob,^bto.,  or 

the  rent  which  the  trustees  might  reasonably  be  expected  to  pay      Esbseson. 

for  the  land  for  the  purposes  of  the  trust.     The  Queen  v.  The  Hiffinhatkam,C,J, 

School  Board  for  London  (y)  was  relied  on  in  support  of  this  view. '" 

In  that  case  the  School  Board  could  be  a  tenant  of  the  premises, 

and  it  was  admitted  that  if  by  the  terms  of  any  Statute  the  School 

Board  could  not  legally  be  tenant,  it  would  be  excluded  from  the 

calculation :  See  per  Lord  Esher,  M.B.,  page  740.    That  case  was 

followed  by  the  case  of  TheOwen^t  CoUege  v.  Overseen  qfChorUon- 

upon-Medlock   {z).     There  trustees  were  incorporated  under  an 

Act  of  Parliament  for  the  purpose  of  establishing  and  for  ever 

maintaining  a  college  for  educational  purposes.     They  were  by  the 

Act  empowered  to  acquire  and  hold  as  owners  in  fee  simple  the  land 

as  a  site  and  to  erect  buildings  thereon  for  the  college,  and  they 

had  no  power  ta  sell  or  let  the  land  so  acquired,  though  they 

were  not  expressly  prohibited  from  doing  so.    It  was  held  that 

the  trustees  could  not  become  tenants  of  any  site  for  the  purposes 

of  the  college,  but  that  the  only  site  they  were  authorised  to  take 

was  one  which  they  were  to  acquire  as  owners  in  fee  simple: 

Per  Lord  Esher,  page  407;  also,  that  the  land  after  it  was  acquired 

by  the  trustees  was  dedicated  for  ever  as  a  site  of  a  building  for 

the  college ;  that  the  trustees  were  incapable  of  hiring  that  land 

for  the  purposes  of  a  college,  and  that  being  prohibited  from  hiring 

that  land  they  could  not  therefore  be  taken  into  consideration  as 

possible  tenants:  Per  Fry,  L.J.,  page  411.     The  same  distinction 

was  recognised  in   The   Mayor   of  Burton-upon-Trent    v.    The 

Aueiement  Committee  of  Burton-upon-Trent  Union  (a).   Applying 

the  doctrine  of  these  decisions  to  the  present  case,  I  think  that  the 

trustees  could  not,  as  owners  in  fee  simple  under  the  terms  of 

the  Crown  grant,  ever  become  tenants  from  year  to  year  of  this  land 

for  the  purposes  of  their  trust,  and  they  cannot,  therefore,  be  taken 

into  consideration  as  possible  or  hypothetical  tenants. 

(v)  17  Q.B.D.  738.  (z)  18  Q.B.D.  403.  (a)  24  Q.B.D.  197. 

VL.R..VaLXVlU.  G 


Digitized  by 


Google^ 


98  SUPREME  COURT :  VICTOEIA.  [V.  L.  R. 

F.o.  The  twofold  argument  for  the  appellants  on  this  part  of  the 

1892  ^^^^  b&s>  i^  ™y  opinion,  failed.     The  test  of  net  annnal  valne  is 

~  sometimes  an  unreal  test  and  difficult  to  apply  to  the  subject-matter 

The  TttUSTBKs  ^"^  "^  ''       ^ 

OF  THE        rated  :  Pet'  Lindley,  L.J.,  in  Smith  v.  Churchwardens  of  Birming- 
TUBAL  80CIETY   ^f^   (^)*     I^  ^^is  tes^  ^^^  ^   applied,   and   is  applied   in   the 

^^         ^'  present  case  to  the  land  rated,  the  resulting  net  annnal  value,  and 

EssENDov.      consequently  the  rate,  can  only  be  nominal ;  if  on  the  other  hand 

Himnbotham,aJ,  the  test  cannot  be  applied  because  the  land  is  held  in  fee  simple 
by  the  trustees,  neither  they  nor  anyone  else  could  hold  it  as  tenant 
from  year  to  year.  The  result  is  the  same,  and  the  land,  though 
rateable,  can  only  be  rated  for  a  nominal  amount. 

Tlie  argument  addressed  to  us  on  the  second  test  of  rateable 
value  contained  in  sec.  248  of  the  Local  Oovernment  Act  1890, 
namely,  51.  per  cent,  (reduced  by  a  later  Act  to  SL  per  cent.)  upon 
the  fair  capital  value,  has  not  altered  the  view  expressed  by  the 
members  of  the  Court  on  this  subject  in  Disney  v.  Tlie  Mayor,  etc.y 
of  Williavistown  (c).  I  adhere  to  the  views  on  both  the  points 
determined  by  the  Court  in  that  case.  The  subsequent  case  of 
The  Trustees  of  the  Victorian  Rifle  Association  v.  Mayor,  etc., 
of  Williamstown  (d),  requires  an  obvious  verbal  correction  to  avoid 
a  possible  misapprehension  by  the  addition  of  the  words  "beyond 
a  nominal  amount "  after  the  word  "  rated  "  in  the  tenth  line  from 
the  bottom  of  page  254.  The  judgment  so  corrected  is,  in  niy 
opinion,  that  which  it  purports  to  be,  namely,  an  explanation  of 
the  earlier  decision,  and  consistent  with  it.  It  in  no  way  alters 
or  extends  the  previous  decision  of  the  Court.  I  am  of  opinion 
that  the  decision  of  the  Court  of  General  Sessions  was  correct,  and 
that  it  ought  to  be  affirmed. 

The  determination  of  the  Court  is  that  the  decision  of  the 
learned  chairman  of  the  Court  of  General  Sessions  shall  be  upheld. 

HoLRoYD,  J.  Sec.  248  of  the  Local  Government  Act  1890 
is  not  easy  to  construe.  If  we  discard  the  authorities  and  look 
at  the  section  as  it  stands,  what  do  we  find?  We  find  that  in 
valuing  any  rateable  property  within  a  municipal  district  it  is  the 
**net  annual  value  that  is  first  to  be  computed,  and  the  section 
defines  what  that  value  is.     It  is  the  rent  at  which  the  property 

(6)  22  Q.B.D.  708.  (c)  16  V.L.R.  59.  (d)  16  V.L.R.  251. 
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might  reasoiiably  be  expected  to  let  from  year  to  year  free  of  all  *'-c. 

asaal  tenant's  rates  and  taxes,  less  the  probable  annual  average  cost  i892 

of  insurance  and  other  expenses  (if  any)  necessary  to  maintain  the   ,j,^^  trustees 

property  in  a  state   to  command   such   rent.     We   cannot   read  _     op  the 

'^    *^     •*  Royal  Aoeicul- 

the  definition   quite   literally,  for   if  the   property  could   not  be   tubal  Society 

lawfully  let  from  year  to  year  it  could  not  reasonably  be  expected  matob,''etc.,  of 

80  to  let  at  any  rent,  and  the  owner  might  easily  lay  upon  the      Essbndon. 

occupier  a  prohibition  which  would  practically  exempt  the  property      Eoiroyd,  J, 

from  being  rated  at  all  to  the  mutual  advantage  of  both  parties. 

The  vainer  must  be  intended  to  assume  for  the  purpose  of  his 

computation  that  the  property  can  be  lawfully  so  let.     The  whole 

scheme  of  computation  rests  upon  hypothesis.     If  you  can  suppose 

i  person  desirous  of  becoming  a  tenant,  why  not  suppose  also  that  it 

would  be  legal  to  let  to  him  from  year  to  year.     The  annual  value, 

when  computed,  is  to  be  taken  as  the  rateable  value  of  the  property, 

provided   it  does  not  fall  below  6   per  cent,    (since  altered   to 

8  per  cent,  by  the  "Local  Oovernment  Act  1891,"  sec.  55)  upon 

the  fair  capital  value  of  the  fee  simple,  in  which  case  5  per  cent. 

npon  the  fair  capital  value  of  the  fee  is  to  be  deemed  the  rateable 

value.    The  first  question,  then,  which  the  valuer   has   to   ask 

himself  is,  what  rent  might  the  person  liable  to  pay  the  rate  upon 

this  property,  whether  occupier  or  owner,  reasonably  expect  to  get 

for  it,  if  it  were  lawful  for  him  to  let  it,  and  he  wanted  to  let  it, 

from  year  to  year?    And  for  the  purpose  of  this  computation  he 

most  take  the  property  as  he  finds  it,  and  not  speculate  as  to 

the  purposes  to  which  it  might  by  the  expenditure  of  money  be 

converted.     The  probable  cost  of  maintenance  in  statu  quo  is  to 

be  deducted  from  the  rent  that  might  be  obtained,  not  the  cost  of 

conversion  into  something  different,  as  of  a  house  into  a  shop,  or 

pasture  land  into  arable.      Should  the  property  from  any  cause 

be  80  unsuitable  for  letting  from  year  to  year  that  it  would  be 

unreasonable  to  expect  it  to  yield  a  rent  equal  to  the  requisite 

percentage  on  the  capital  value^  then  the  valuer  is  to  calculate  the 

capital  value  of  the  fee  simple,  that  is,  what  sum  the  fee  simple 

would  fetch  in  the  market  if  judiciously  sold,  which  would  depend 

▼ery  much  upon  the  purposes  to  which  it  could  be  converted  by  a 

buyer,  and  the  demand  for  property  of  that  description  in  the 

neighbourhood.      To   answer   the   question  as   to    annual    value 

G2  ^ 


Digitized  by 


Google 


100  SUPREME  COURT:  VICTORIA.  [V.  L.  R. 

F.c.  the  valuer  will  naturally  inquire,  what  is  the   property  fit  for — 

1892  fo^  what  can  it  be  used?    At  this   stage   he   may  encounter    a 

The  Tkubtkss  ^^^^^^^y  which  would  not  be  likely  to  occur  to  his  mind  unless 
or  THB         it  were  subsequently  broue^ht  home  to  him  by  an  appeal  airaiust 

TUBAL  SooiBTT  his  valuatiou.  is  he  to  confine  his  researches  to  the  description^ 
Af  ATOB  "etc  op  ^^^^^^^'^j  ^^^  condition  of  the  property,  as,  if  it  be  in  town, 
E88BKj>oN.  whether  it  be  mansion,  shop,  cottage,  or  factory,  what  accommoda- 
Holroyd,J,  tiou  it  a£fords,  in  what  locality  it  is  situate,  and  whether  it  be 
in  good  or  bad  repair?  Or,  must  he  push  his  investigation 
farther  to  ascertain  whether  any  conditions  or  restrictions  have 
been  imposed  upon  the  enjoyment  of  it?  I  do  not  speak  of 
conditions  intended  merely  for  preserving  its  character,  as  by 
preventing  a  dwelling  from  being  converted  into  a  shop,  or  arable 
land  into  pasture,  but  arbitrary  conditions,  and  such  as  would 
diminish  the  amount  of  the  rent  that  a  person  desirous  of  becoming 
a  tenant  from  year  to  year  might  otherwise  be  expected  to  oflfer  for 
the  property  as  it  is.  Now  inasmuch  as  rateable  property  is  all 
laud,  and  all  land  is  rateable  property  except  what  is  expressly 
excepted  by  the  Act,  and  the  assessment  for  rating  is  not  to  be 
fixed  at  less  than  a  certain  percentage  upon  the  capital  value  of 
the  fee  simple,  which  is  the  largest  estate  that  can  be  had  in  the 
land,  it  appears  to  me,  apart  from  authority,  that  when  any  sach 
conditions  or  restrictions  as  I  have  mentioned,  which  affect  the 
enjoyment  only,  have  been  imposed,  whether  by  a  private  individual 
or  by  the  law,  they  ought  not  to  be  taken  into  account,  or  at  least 
not  in  estimating  the  capital  value.  It  seems  now  to  be  admitted 
that,  if  any  such  have  been  imposed  by  a  private  individual,  they 
ought  to  be  disregarded.  But  in  the  case  of  Disney  v.  Tke 
Mayor  J  etc.,  of  Williamstown  {e)  it  was  undoubtedly  decided  that 
when  the  user  of  the  property  rateable  has  been  restricted,  or 
conditions  have  been  attached  to  it  by  law,  such  restrictions  and 
conditions  must  not  be  overlooked  in  the  computation  either  of  the 
annual  value  or  of  the  capital  value.  I  confess  that,  if  the  matter 
were  res  integral  I  should  be  disposed  to  call  in  question  the 
soundness  of  that  decision.  I  cannot  in  this  instance  appreciate 
the  distinction  between  restrictions  imposed  by  law  and  restrictions 
legally  imposed  by  a  private   individual.     But   seeing  that   the 

(e)    15  V.L.R.  59. 
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decision  referred  to,  besides  being  supported  by  English  authority,  f.o. 

has  met  with  the  unanimous  approval  of  my  brother  judges,  I  must  ^^ 

treat  this  point  as  finally  settled.     It  has  however  been  supposed  i — 

that  something  more  than  I  have  stated  was  decided  in  Disney's        of  thr 

Case,  although   the  judgment  of    my   brother   A'Beckett,   when  tubal  Sooim 

carefully  examined,  Gonyinces  me  that  he  personally  intended  to  go  ^' 

no  further.     The  subsequent  case  of  The  Trustees  of  the  Victorian      Essbndon. 

Rifle  Association  v.  The  Mayor,  etc.,  of  Williamstown  (/)  was      Hohuj^d.J. 

founded  upon  Disney's  Case  and  purported  te  follow  and  explain  it, 

and  there  it  was  distinctly  laid  down  that  not  only  restrictions  upon 

the  enjoyment  of  the  property  but  also  conditions  a£fecting  the 

disposition  of  the  profit  that  might  be  derived  from  it  were  to  be 

regarded  in  the  valuation.     In   delivering  the  judgment  of  the 

Court,  of  which  I  was  a  member,  the  learned  Chief  Justice  says : — 

**It  does  not  matter  what  revenue  the  trustees  raise  or  might 

raise  for  the  lawful  use  of  the  land  for  the  purposes  of  the  trust. 

....     But  they  are  bound  to  apply  the  whole  of  the  revenue 

80  raised  solely  to  the  purposes  of  the  trust.     They  have  not  in 

law  any  beneficial  occupation  of  the  land,  and  they  cannot  lawfully 

deriye  any  benefit  whatever  for  themselves  from  the  revenue  raised 

from  the  land."     The  words  ''for  themselves"   have   slipped  in 

inadvertently.     All  that  was  intended  to  be   said   was  that  the 

occupation  could  not  be  beneficial  at  all  by  reason  of  the  direction 

to  apply  the  revenue  to  the  purposes  of  a  public  trust.     Upon  a 

re-consideration  of  the  whole  matter,  and  feeling  myself  for  the 

montent  untrammelled  by  authority,  I  think  it  is  only  by  putting 

a  forced  construction  upon  the  248th  section  that  the  principle 

enunciated  can  be  spelt  out  of  it.     According  to  what  I  conceive  to 

be  the  natural  construction  the  valuer  is   to  compute  what  rent 

the  hypothetical  tenant  would  probably  give,  supposing  that  he 

could  do  as  he  pleased  with  any  profit  that  he  might  get  from  the 

land;  and,  were  I  not  bound  by  Disney's  Case,  I  should  add,  and 

Bupposing  that  he  could  use  the  land  as  he  liked,  so  long  as 

he  did  not  alter  its  character.     It  seems  still  more  plain  to  my 

comprehension  that  the  value  of  the  fee  simple  should  be  assessed 

as  if  it  were   unfettered  by  conditions.     If  conditions   must  be 

regarded,  why  not  inquire  to  what  encumbrances,   if  any,   the 

(/)  16V.L.R.25L 
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property  is  subject  ?  Upon  the  question  which  was  debated  before 
us  I  think  not  much  assiKtance  can  be  derived  from  the  English 
authorities.  I  should  pay  great  respect  to  English  precedent 
where  our  Legislature  had  expressed  its  whole  intention  in  the 


Thk  Tbustbxs 

OVTHB 

TUBAL  SociBTT  languagc  of  an  English  Act  of  Parliament,  and  particularly  where 

Mayor  *btc    op  *'^®  circumstances  were  identical  or  closely  similar.     But  it  is  quite 

E88BND0N.      a  different  thing  to  follow  the  English  interpretation  of  a  scrap 

Holrojfd,  J.     of  an  Act  or  a  fragment  of  a  section,  and  especially  so  when  the 

circumstances  to   which   it  has    to    be    applied    are    dissimilar. 

The  addition  of  a  clause  or  a  change  of  circumstances  may  put  an 

entirely  different  complexion  upon  the  enactment.     The  proviso  in 

sec.  248  of  our  Local  Oovernment  Act,  which  is  highly  important 

and  furnishes  a  key  to  the*  section,  is  not  contained  in  sec.  7  of  the 

English  Act,  6  &  7  W.  IV.,  c.  96,  "An  Act  to  regulate  Parochial 

Assessment ; "  and  sec.  1  of  the  English  Act  contains  a  proviso 

which  is  not  to  be  found  in  our  Act. 

The  Court  of  General  Sessions  in  this  case  has  stated  the  facts 
specially  for  the  determination  of  the  Supreme  Court  thereon. 
We  were  told  that  the  Court  proceeded  in  its  judgment  upon  the 
principle  that  conditions  imposed  by  law  respecting  the  application 
of  the  revenue  that  might  be  derived  from  rateable  property,  as 
well  as  those  restrictive  of  the  user  of  it,  were  to  be  taken  into 
account  in  assessing  either  the  net  annual  value  or  the  capital 
value.  That  I  think  wrong.  But  following,  as  I  must,  the  rule 
as  to  restrictions  on  user  laid  down  in  Disney  v.  The  Mayor,  etc., 
of  Williamstown,  the  rate,  in  my  opinion,  was  properly  reduced  by 
the  Court  to  la.  The  Crown  grant  under  which  the  land  was  held 
by  the  trustees  recites  that  it  had  been  permanently  reserved  from 
sale  by  the  Governor  in  Council  for  the  purposes  thereinafter 
appearing ;  and  provides  that  the  grant  shall  be  subject  to  certain 
conditions,  amongst  others  that  the  land  granted  and  the  buildings 
thereon  shall  be  at  all  times  thereafter  used  as  and  for  a  site  for 
the  show  yards  of  the  National  Agricultural  Society  of  Victoria, 
and  offices  and  conveniences  connected  therewith  under  such 
regulations  as  shall  from  time  to  time  be  made  by  the  Governor 
in  Council  and  in  the  meantime  under  regulations  to  be  made  by 
the  trustees  and  for  no  other  purpose  whatsoever.  The  grant  also 
contains  a  clause  of  re-entry  in  certain  events,  and  amongst  them 
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in  the  event  of  the  trustees  permitting  or  suffering  the  premises  f*g. 

or  any  part  thereof  to  be  used  for  or  applied  to  any  other  purpose  ih92 

with  an  exception  of   no   moment    as    regards    this    argument.   ,^,^^  i^steks 

It  would  be  unreasonable  in  my   iudirment    to   expect   that   any         of  the 

,,,  .  !.,.,i        *^o^^^  Aqricul- 

person  would  become  tenant  from  year  to  year  of  this  land  at  tubal  Hocibty 

any  rent  subject  to  such  conditions,  or  that  the  fee  simple,  if  the  ^liyok^^ktc,  of 

enjoyment  of  the  land  were  hampered  in  this  way,  could  have  any       Essbndok. 

marketable  value.  Huirouu, ,). 

a'Bbckett,  J.  This  is  an  appeal  from  a  decision  of  a  Court 
of  General  Sessions  reducing  the  valuation  of  land  held  upon  trust 
for  public  purposes  from  l,500{.  a  year  to  I5.  The  conditions  of 
the  Crown  grant  are  substantially  identical  with  those  of  the  grant 
which  was  considered  by  this  Court  in  the  cases  of  Disney  v. 
Tht  Mayor ^  etc.^  of  WUliainstoivn  {g),  and  llie  I'msteea  of  the 
Victorian  Rijle  Association  v.  The  Mayor,  etc.,  of  WiUiavistown  (h). 
As  frequent  reference  to  these  cases  is  necessary,  I  will  refer  to 
them  as  Disney* s  Case  No.  1,  and  Disney* s  Case  No.  2. 

When  the  appeal  was  first  heard  the  respondents*  counsel 
informed  us  that  the  learned  judge  at  General  Sessions  had 
rednced  the  rate  to  Is.  on  the  authority  of  Disney* s  Case  No.  2, 
and  counsel  before  us  relied  on  that  case  as  concluding  the  matter, 
as  it  undoubtedly  did.  Two  of  the  judges  who  heard  the  appeal 
dissented  from  Disney's  Case  No.  2,  but  as  it  was  a  decision  of 
the  Full  Court  it  was  thought  desirable  to  have  the  appeal 
re-argued  before  all  the  judges. 

It  is  to  be  observed  that  the  decision  in  Disney* s  Case  No.  2 
purports  to  follow  the  previous  decision  in  Disney*s  Case  No.  1,  but 
in  fact  it  decides  a  new  point.  In  Disney* s  Case  No.  1  the  justices 
upheld  the  contention  that  the  fee  simple  should  be  valued  without 
taking  into  consideration  the  conditions  and  restrictions  of  the 
Crown  grant,  and  the  question  for  .the  opinion  of  the  Full  Court 
was  whether  this  determination  was  erroneous  in  point  of  law. 
It  was  held  to  be  erroneous.  In  Disney*s  Case  No.  2  it  was 
decided  that  no  matter  what  amount  of  revenue  might  be  raised 
consistently  with  the  terms  of  the  grant,  inasmuch  as  the  trustees 

is)  16  V.L.R.  59.  (h)  16  V.L.R.  251. 
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F.o.  were  bound  to  apply  the  whole  of  the  revenue  so  raised  solely  to 

1H92  the  purposes  of  their  trust,  they  had  not  in  law  any  beneficial 

Thb  Tbubtbbs  occupation,  and  the  land  was  exempt  from  liability  to  be  rated. 
OF  THB  Now,  although  in  Disney's  Case  No.  1  there  are  dicta  in  the 

llOTAL   AOBICni> 

TirsAL  SociBTT  judgmcut   of  the   learned   Chief   Justice   to  that  effect,  they  go 

-\f  AYOB  ''btc.  of  t^yo^d  anything  which  was  argued  or  decided  in  that  case.     It  is 

EsfiRNDON.      one  thing  to  say  that  when  the  conditions  of  a  Crown  grant  reduce 

A'BeekHty  J,    the  income  which  can  be  produced  by  the  land,  the  value  of  the 

land  is  to  be  measured  by  its  reduced  income,  and  another  thing  to 

say  that  when  the  land  comes  to  be  rated  this  reduced  income  is 

to  go  for  nothing  because  it  is  to  be  applied  to  trust  purposes. 

As  one  of  the  judges  who  heard  Disney's  Case  No.  1, 1  said : — 

''  When  lands  have  been  vested  in  trustees  for  purposes  of  public 

utility,  as  for  water  or  gas  supply,  the  annual  value  is  not  to  be 

assessed  by  treating  the  lands  as  available  for  ordinary  letting 

purposes.     The  net  revenue  derivable  from  the  property  used^  as 

law  requires  it  to  be  used,  is  the  basis  of  valuation."     If  Disney's 

Case  No.  2  were  reversed  it  would  leave  untouched  the  decision  in 

Disney's  Case  No.  1. 

I  now  proceed  to  state  my  reasons  for  dissenting  from  Disney's 
Case  No.  2.  According  to  English  decisions,  although  legal 
restrictions  upon  the  use  of  land  are  to  be  regarded  in  measuring 
its  productiveness  for  rating  purposes,  the  land  is  rateable,  although 
tly  income  produced  is  to  be  applied  to  public  purposes  or  charitable 
purposes  from  which  the  occupant  can  derive  no  benefit.  '^  If  any 
profit  be  made,  the  application  of  it  when  made  is  immaterial  to 
the  question  of  rateability:"  The  King  v.  Inhabitants  of  St.  GileSf 
York  (t).  A  series  of  decisions  has  established  the  principle  stated 
as  follows  by  Lord  Chelmsford  in  St.  Thomas's  Hospital  v.  Lambeth 
Overseers  {k) : — "  There  being  property  of  which  the  beneficial 
occupation  is  of  necessity  applicable  solely  to  purposes,  whether 
public  or  otherwise,  from  which  the  occupiers  receive  no  personal 
benefit,  that  is  not  a  ground  of  objection  to  the  property  being 
rateable."  Therefore,  according  to  English  law,  which  our  Court 
has  heretofore  followed  in  rating  cases,  Disney's  Case  No.  2  is 
clearly  wrong  in  deciding  that,  because  the  income  which  the  land 
produced  was  devoted  to  trust  purposes,  the  land  was  exempt  from 

(•)  8  B.  ft  Ad.  673.  (k)  45  L.J.  (N.S.)  Mag.  Cas.  24. 
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nttiDg.    Bnt  it  has  been  aaggested  that,  althongh  the  decision  may  f.c. 

be  wrong  in  stating  that  the  land  is  exempt  from  rating,  it  is  right  [^ 

in  result,  as  when  the  land  comes  to  be  yalned  for  rating  purposes   ^^^  trusteks 
nnder  our  Act,  its  yalue  mast  be  taken  to  be  nothing.     It  is  said         np  the 
tbat  nnder  sec.  248  of  our  Act  you  are  to  measure  value  by  tubal  Society 
ascertaining  what  a  hypothetical  tenant  would  give  for  the  property,  i^j^yor  ''etc    of 
and  as  the  hypothetical  tenant  would  give  nothing  for  the  right  to      Ebeendon. 
receive  an  income  which  he  could  only  apply  to  trust  pui-poses,  the    a' Beckett,  J. 
land  must  be  valued  at  nothing. 

Our  section  provides  that  the  property  rateable  ^*  shall  be 
computed  at  its  net  annual  value,  that  is  to  say,  at  the  rent  at 
which  the  same  might  reasonably  be  expected  to  let  for  from  year 
to  year,*'  with  certain  deductions.  The  corresponding  section  of 
6  &  7  W.  lY.,  c.  96,  provides  "  that  the  estimate  shall  be  made 
of  the  net  annual  value,  that  is  to  say,  of  the  rent  at  which  the 
same  might  reasonably  be  expected  to  let  from  year  to  year,**  with 
certain  deductions.  As  the  English  section  as  to  mode  of  assess- 
ing value  is  substantially  the  same  as  our  own,  I  consider  that 
the  English  decisions  which  establish  the  proposition  that  land 
held  for  trust  purposes  is  not  exempt  from  rating  are  decisions 
showing  that  such  land  can  be  valued  for  rating  purposes.  I  cannot 
suppose  that  a  question  would  have  been  repeatedly  argued  and 
decided,  the  answer  to  which  would  be  barren  in  result,  and  would 
establish  that  land  was  not  exempt  from  rating  which  when  rated 
could  be  valued  at  nothing.  In  deciding  that  the  land  was  rateable 
English  judges  must  also  have  decided  that  it  could  be  valued  for 
rating  purposes. 

I  admit  that  these  decisions  do  not  explain  how  the  difficulty 
is  got  over,  as  to  finding  what  the  hypothetical  tenant  would  give 
where  land  is  held  by  trustees  for  public  purposes,  but  it  must 
in  some  way  have  been  surmounted.  In  several  decisions  dealing 
not  with  the  abstract  question  of  rateability  but  with  the  amount 
at  which  the  property  is  to  be  rated,  a  substantial  amount  has 
been  fixed  where  it  was  perfectly  clear  that  the  income  of  the 
property  was  by  law  devoted  to  a  specific  purpose  from  which 
the  hypothetical  tenant  could  derive  no  benefit.  In  the  St.  Thomases 
Hotpital  Caset  a  hospital  established  by  charter,  the  revenue  of 
wfaidi  was  to  be  spent  ''  for  the  use  and  maintenance  of  the  poor, 
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F.c.  sick,  and  infirm/'  was  assessed,   taking  10,900Z.  as  the  rateable 

J^  value.     The  governors  of  the  hospital  appealed  on  the  ground  that 

^      Z  the  revenue  was  to  be  held  in  trust,  and  the  appeal  was  dismissed. 

The  TRU8TBR9  '  ^^ 

OF  THE         No  difficulty  was  suggested  as  to  the   hypothetical   tenant,  who, 
TUBAL  Society  ^^  ^®  ^^^^  bound  by  the  trust,  could  not  receive  anything  for  his 
Mayor  ""b  ^^^  benefit.    In  Corporation  of  Worcester  v.  Droitwich  Asseasment 

EssENDOK.  Committee  (2),  all  the  revenue  collected  by  water  rates  was  to 
A'Bechett,  J.  to  dovoted  to  the  improvement  of  the  supply,  and  it  was  said : 
"The  corporation,  having  in  view  the  benefit  of  the  inhabitants, 
have  made  the  scale  of  rates  so  low  as  to  leave  a  profit  only  of 
6002.  upon  the  rates  actually  received  after  deducting  the  expenses 
connected  with  providing  the  water,  collection,  etc.,  upon  which 
amount  they  contend  they  ought  to  be  rated."  They  were  rated 
accordingly.  The  hypothetical  tenant  is  referred  to  in  the  judgment, 
which  must  have  assumed  that  he  could  put  this  6002.  into  his 
pocket,  though  the  corporation  were  bound  to  devote  it  to  the 
improvement  of  the  water  supply.  To  the  same  efiect  is  the  case 
of  Mayor  of  Liverpool  v.  Overseers  of  Wavertree,  reported  in  a 
note  to  the  Droitwich  Case.  In  Altringham  Union  v.  The  Cheshire 
Lines  Committee  (m),  a  railway  company  governed  by  private  Act 
of  Parliament  was  assessed  for  four  miles  of  its  lines  on  the  limited 
profit  to  which  the  Act  restricted  it.  It  could  not  be  supposed 
that  this  four  niiiles  of  railway  could  in  fact  have  been  let,  or  that 
a  hypothetical  tenant  could  appropriate  to  himself  the  profits  of 
the  company. 

There  is  no  doubt  that  the  section  under  which  the  property 
is  valued  has  to  be  strained  to  meet  cases  of  this  kind,  and  is 
often  difficult  of  literal  application.     In  the  case  of  Hackney  v. 
•  Lamherhurst  (n),  observations  will  be  found  as  to  its  extension  by 

analogy  to  deductions  not  specified  in  the  section  with  respect  to 
properties  as  to  which  the  supposition  of  a  letting  in  the  ordinary 
sense  cannot  be  applied,  and  to  which  the  deductions  specified  in 
the  section  are  inapplicable.  We  apply  it  under  our  own  law  to 
parts  of  public  works  for  gas  supply,  water  supply,  or  railway 
communication. 

Applying  the  section  in  these   cases   necessarily  involves   an 
assumed  alteration  of  the  law  under  which  the  property  is  held. 
(0  2  Ex.  D.,  p.  49.  (m)  16  Q.B.D.  697.  (n)  1  £i.  B.  &  S.  41. 
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We  find  a  hypothetical  tenant  for  a  property  which  the  law  does  f.o. 

not  allow   to  be  let,  part  of  an  undertaking  which  is  held  as  a  ^392 

whole  nnder  an  Act  prescribing  how  the  property  is  to  be  used,  >       Z 

and  who  is  to  use  it,  and  we  assume  that  the  tenant  can  receive        of  thb 

and  keep  what  the  law  would  not  allow  him  to  obtain.     It  is  no   tural  Society 

greater  departure  from  fact  to  assume  that  the  imaginary  tenant  of  ^        ^' 

land  held  for  trust  purposes  could  apply  for  his  own  benefit  the      Essiwnow. 

income  which  law  requires  the  trustees  to  devote  to  trust  pui-poses.     A'Becketi,  J. 

Bat  to  my  mind  a  more  satisfactory  solution  of  the  difficulty  is 

to  regard  the  opening  words  of  sec.  248,  ''  The  property  shall  be 

computed  at  its  net  annual  value,''  as  the  governing  words,  and 

to  read  the  words,  "that  is  to  say,  at  the  rent,  etc.,**  as  subordinate, 

and  only  applicable  where  the  property  is  of  a  kind  which  could  be 

let.    Where  you  cannot  apply  the  test  provided  by  the  section  for 

ascertaining  net  annual  value  you   are  not  to  say  that  the  land 

is  of  no  annual  value,  but  you  must  resort  to   some   analogous 

caicnlation  to  ascertain  what  the  value  is.     It  seems  to  me  most 

unreasonable  to  relieve  land  from  its  liability  to  rates  because  you 

cannot  literally  apply  the  section  which  provides  how  it  is  to  be 

rated.    It  is  clear  that  land  held  by  trustees  for  public  purposes 

is  not  intended  to  be   exempt  from   rating,  for   in   the  list  of 

exceptions  in  sec.  246  of  the  Act  the^e  is  an  exemption  of  land 

held  by  the  Grown  for  public  purposes.     It  is  obvious  that  the 

revenaes  of  the  trustees  of  land  held  for  public  purposes  may  be 

largely  increased  by  roads,  lighting,  and  other  local  improvements 

to  which  they  ought  to  contribute,  and  yet  it  has  been  argued 

that  such  land  is  to  go  free,  because  the  section  under  which  all 

^riptions  of  property  are  to  be  rated  does  not  conveniently  fit  it. 

This  is  to  defeat  the  object  of  legislation  by  the  words  intended 

to  define  the  means  by  which  the  object  is  to  be  attaimid,  and  to 

treat  a  difficulty  as  insuperable  which   English   authorities  have 

effectually  disposed  of. 

I  have  dealt  with  the  case  so  far  upon  principle,  not  upon  the 
meagre  evidence  before  us ;  because  it  was  upon  the  principle  laid 
down  in  Disney's  Case  No.  2  that  the  case  was  decided  in  General 
Sessions  and  was  first  argued  before  us.  No  question  arose  then 
&8  to  whether  the  land  did  in  fact  produce  an  income.  I  am 
anxious  to  dissociate  the  question  of  principle  from  the  question 
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F.c.  of  evidence.     Admittedly  we  have  not  to  deal  with  land  which,  as 

1892  described  in   some  of  the  cases,  has  been  strnck  with  sterility, 

^      Z  because  law  has  decided  that  it  shall  be  applied  to  purposes  which 

OF  THB         can  prodace  no  income,  or  to  purposes  which  produce  an  income 
Royal  AoRiciri>       i         #»  .     ^  x  xi  *  .        -^       t  y 

TUBAL  SocisTT   ouly  sufficient  to  pay  the  expenses  of  earning  it.     In  such  a  case 

Matob  'in      OF  ^^^^^  ^^  ^^  income,  or  no  surplus  income,  and  there   is  no   net 

EssBNDON.      annual  value  and  nothing  to  rate.     The  principle  upon  which  the 

A*  Beckett,  J.    present  case  was  decided  would  apply  to  a  grant  where  a  large 

income  was  undoubtedly  produced,  as,  for  instance,  a  grant   to 

trustees  of  land  to  be  let  for  agricultural  purposes,  and  the  net 

rents   to   be   held   in   trust   for  the  maintenance  of  students  at 

an  agricultural    college.      According  to   Disney's    Case   No.    2, 

whatever    the    amount    of   the    net   rents   of  such  land    might 

be,  the  land  could  only  be  rated  at  Is.     Is  this,  or  is  it  not, 

the  correct  view  ?    I  hold  that  it  is  not.     What  is  the  exact  effect 

of  the  evidence  before  the  General  Sessions  as  to  the  value  of  the 

land  here  is  a  doubtful   matter  and   comparatively  unimportant. 

It  appears  that  some  evidence  of  income  produced  was  afforded  by 

a  balance  sheet  of  the  Agricultural  Society  from  which  it  might 

be  inferred  that  income  reached  the  trustees.     There  was  also  a 

statement,  the  grounds  of  which  were  not  explained  or  tested  by 

cross-examination,  as  to  the  capital  value  of  the  land,  taking  into 

account  the  restrictions  of  the  Grown  grant.     This  was  the  only 

evidence  by  which  a  definite  amount  could  be  arrived  at,  and  was 

not  satisfactory.     For  this  reason  I  think  that  the  decision  of  the 

Court  below  may  be  sustained,  though  the  ground  on  which   it 

proceeded  was  erroneous. 

My  brother  Williams  desires  me  to  add  that  he  concurs   in 

this  judgment. 

Hodges,  J.  The  only  question  we  have  to  decide  in  this  case 
is.  Was  the  decision  of  the  General  Sessions  right  ?  In  my  opinion 
it  was.  This  Court  decided  in  Disney  and  Others  v.  7%^  Mayor ^ 
etc.,  of  Williamstown  (o)  that,  where  land  has  been  reserved  for 
certain  public  purposes  and  is  afterwards  conveyed  in  fee  to 
trustees  for  those  purposes,  the  municipal  council  in  estimating  the 
rateable  value  of  such  property  must  take  into  consideration  the 

(o)    15V.L.R.  59. 
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lestafictions  and  conditions  in  the  Grown  grant.     When  the  present  f-o. 

ease  came  before  the  Gonrt  of  General  Sessions  there  was  no  satis-  1392 

bcUyrj  evidence  given  of  the  yearly  value  of  this  land  with  all  the  ^^    Tar8TiiB8 
restrictions  in   the   Crown   grant,   or   that   the   land   with  these         of  the 

ROTAL  AORICUL- 

resteictions  was  of  any  value.     And  as  it  was  admitted  that  the   tuiulSooibtt 
hnd  was  rateable,  the  only  course  open  to  that  court  was  to  fix  a  MAyoB.'^iBTo    of 
Dominal  rate,  which  it  did.  Ebbbmdon. 

That  is  all  the  Court  has  to  decide.  And  as  I  do  not  entirely  Eodget,  J, 
ooncor  in  any  of  the  judgments,  and  as  everything  outside  the  , 
decision  will  be  obiter ,  it  seems  to  me  better  not  to  embarrass  future 
argament  and  the  ultimate  determination  of  this  question  by  more 
dkta,  though  it  may  be  proper  to  express  my  opinion  in  so  many 
words  that  the  language  in  the  judgment  of  the  Court  in  the  case 
called  Disney  No.  2 — The  Trustees  of  the  Victorian  Rifle  Asso- 
aation  y.  WiUiamstown  (p) — is  not  in  accordance  with  the  law. 

Hood,  J.  The  matter  for  our  determination  in  this  case  is  not 
ihe  liability  of  the  land  to  be  rated,  but  the  amount  of  the  rate  that 
oQght  to  be  imposed,  the  appellants  not  raising  any  question  as  to 
nteability.  Land  in  this  colony,  even  though  it  be  ''struck  with 
sterility,"  is  rateable,  and  the  possibility  or  impossibility  of 
beneficial  occupation  can  only  be  considered  as  an  element  in 
arriTing  at  the  amount  of  the  rate,  and  by  the  Local  Oovemment 
Act  1890,  sec.  248,  is  provided  the  method  for  arriving  at  that 
amoout.  An  annual  value  of  not  less  than  5L  per  centum  upon 
the  capital  value  is  to  be  ascertained,  and  this  in  every  case  is  a 
qaestion  of  fact  to  be  determined  upon  proper  evidence.  The 
aDQual  value  which  the  Act  contemplates  is  the  rent  which  a  tenant 
might  reasonably  be  expected  to  give  from  year  to  year,  subject  to 
certain  deductions,  and  in  ordinary  cases  this  rent  may  be  estimated 
with  comparative  ease.  But  from  time  to  time  exceptional  instances 
haTe  occurred  which  have  presented  various  difficulties,  the  chief 
being  in  the  cases  of  tramways  and  gasworks,  or  cases  like  the 
present,  where  practically  the  properties  cannot  be  let,  and  the 
whole  matter  then  becomes  one  of  theorising  and  guessing.  I 
doubt  if  the  Legislature  ever  contemplated  these  cases  when  the 
Ajct  was  passed,  and  the  difficulty  arises  which  so  often  arises  of  the 

ip)   16V.L.E.261. 
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F.o.  Court  having  to  apply  a  statutory  test  or  definition  to  subject-matters 

1892  ^  which  it  is  really  not  applicable  at  all:  See  per  Lord  Coleridge  in 

The  Tbcstbbs  ^"^^^^  ^-  Churchwardens  of  Birmiiigham  {q).    However,  the  difficulty 

OP  TUB  has  to  be  faced,  and  the  courts  have  done  so  by  imaginingan  impossible 

ROTAI.   AOKIOUL-  ,  1         .  r^,  ,  ,  ,  1.111.  .11 

TUBAL  SoGiBTT  hypothcsis.  They  have  created  a  hypothetical  though  impossible 
Mayob,''bto  op  ^®^*^*>  *^^  ^^^^  endeavoured  to  find  out  the  rent  which  such  a 
EssBNDoif.  tenant  would  give,  and  that  is  the  statutoiy  and  judicial  interpreta- 
Hood^J,  tion  of  the  words  ''net  annual  value'':  Smithy. Birmingham  (r). 
.  Then  is  added  a  qualification.  The  tenant  is  to  be  a  tenant 
upon  the  terms  peculiar  to  the  property :  "It  is  not  reasonable 
to  expect  that  any  rent  could  be  obtained,  except  sneh 
rent  as  the  premises  might  command,  as  afiected  by  the 
statutory  conditions,  and  the  possible  tenant  is  to  be  the  tenant 
of  the  premises  in  the  state  in  which  the  Act  says  they  are  to 
remain":  Owen's  College  v.  Overseers  of  ChorUon  (s).  "The 
legal  principle  is  this,  you  are  to  take  the  annual  value  to  be  the 
rent  which  a  hypothetical  tenant  from  year  to  year  would  give  for 
it,  if  he  had  it  upon  the  same  terms  as  the  actual  owner  has  it " : 
Dewsbury  Waterworks  v.  Pennistone  Union  (t).  So  that  to  arrive 
at  the  net  annual  value  of  the  laud  you  must  consider  it  with  all  its 
natural  and  statutory  advantages  and  disadvantages.  In  the  present 
case  the  title  to  the  land  is  one  that  is  not  easy  to  classify  under 
any  of  the  usual  headings,  and  the  Crown  grant  is  clogged  with 
various  restrictions,  all  of  which  materially  affect  the  value  of  the 
land.  Therefore  the  substantial  question  is,  What  would  the 
property  bring  in  the  open  market,  burdened  with  the  conditions  in 
the  Crown  grant  ?  In  order  to  arrive  at  the  hypothetical  tenant  the 
land  must  be  supposed  to  be  in  the  market,  and  then  the  way  to 
ascertain  its  value  is  to  say :  "  There  is  the  land ;  these  are  the 
conditions  under  which  it  can  alone  be  occupied ;  what  rent  is  it 
reasonable  to  expect  that  anyone  will  give?*'  In  arriving  at  a 
determination  on  this  point  we  ought  not  to  confound  the  rateable 
value  of  the  property  occupied  with  the  remunerative  value  to  the 
present  occupier:  Reg.  v.  Rhymney  Railivay  Co.  (??),  as  the  fact 
that  a  profit  or  a  loss  arises  from  the  property   only  constitutes 

(q)   22Q.B.1).703.  (0    17  Q.  B.D.,  at  p.  387. 

(r)    22  Q.B.D.,  at  p.  220.  (o)    L.R.  4  Q.B.,  at  p.  283. 

\s)    18Q.B.D.,  atp.  410. 
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one  oat  of  many  elements  in  determining  its  valued     We  have  f.c, 

no  conoem   with   beneficial   oocapatioib  under  oar  law,  except  so  1992 

&r  as  it  may  indirectly   induce  a  tenant  to  pay  rent,   while  in   ^^^  Tbustkbs 

England  if  property  will  let  at  a   rent,  it  is  quite  immaterial         ofthb 

...  1    .    t^  i.    .1     .  .  Royal  Agrioul- 

for  ratmg  purposes  to   inquire  what  becomes   of  that   rent,  or   tubal  Sooibty 

what  the  landlord  may  have  to  do  with  it  when  he   receives  it,  j^^^^^  ^'^^^^    ^^ 

•pi  in   order   to    support   a   rate   on   the   ground   of   beneficial      Es8bndon. 

oecapation  it  is  sufficient  if  the  property  be  capable  of  yielding  a       Sood,  J. 

clear  rent  over  and  above  the  necessary  outgoings,  and  land  occupied 

by  bare  trustees  is  not  exempt  from  rating  under  this  test :  Mersey 

Docks  V.  Jones  (w).     But  it  is  obvious  that  it  is  one  thing  to  say 

that  property  is  not  exempt  from  rating,  and  a  totally  different 

thing  to  say  how  the  amount  of  the  rate  is  to  be  arrived  at.     Land 

may  produce   an  annual  income,  and  so  be  capable  of  beneficial 

oecapation,  while  at  the  same   time   its  occupation  may  be   so 

burdened   with   conditions  and  restrictions  that  it  could  not  be 

reasonably  expected  to  let  at  any  rent.     To  arrive  at  the  amount  of 

the  rate  we  have  to  consider  the  probable  rent  which  is  the  test  of 

the  net  annual  value.    But  value  to  whom  ?    Surely  not  to  imaginary 

persons  under  imaginary  conditions.     We  are  obliged  to  assume  a 

hypothetical  tenant,  but  ought  we  to  assume  anything  more  ?    Is 

not  the  real  test  of  value  what  the  property,  as  it  is,  will  bring  in 

open  competition?     ''Would   the   property  fetch   money  in  the 

market  if  the  owner  wished  to  let  it  ?     If  he  could  let  it  only  on 

terms  that  would  give  no  benefit,  no  one  would  occupy.     Gould 

the  owner  find  a  tenant  who   would   pay  him   any  rent?     That 

depends  on  the   benefit  to   be   derived   from   the  occupation  ** : 

Per  Brett,  M.IL,  West  Bromvnch  School  Board  v.  Overseers  of 

West  Bromwich  (x).      So,  if  by  law  no  one  can  derive  any  benefit 

from  the  occupation,  what  is  the  value  of  the  land  ?     In  the  present 

cue  we  have  this  important  element,  that  the  trustees  are  not  to  have 

the  handling  of  any  profits,  but  merely  hold  the  land  in  trust  to 

allow  the  society  to  use  it.     It  is  true  that  the  Grown  grant  speaks 

of  a  mortgage  over  the  profits,  but  I  fail  to  see  where  the  trustees 

are  to  get  any  profits  from.     They  are  not  to  use  the  land  themselves, 

nor  allow  any  one  but  the  society  to  use  it,  and  it  can  hardly  be 

conceived  that  they  are  to  charge  the  society  for  the  use  of  it,  and 

(«)  11  H.L.C.  440.  (x)  18  Q.B.D.,  at  p  941. 
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at  all  events,  no  such  power  of  charging  is  contained  in  the  grant. 
The  trustees,  it  is  said,  by  virtue  of  sec.  137  of  the  Land  Act  1890, 
may  make  regulations  for  collection  and  receipt  by  them  of  entrance 
fees  on  such  land.     Assuming  for  the  sake  of  the  argument  that 


Thk  Tbustbbs 

OV  THB 

TURAL  SoGiBTY   this  pocuHar  statutory  power  would  pass  to  the  imaginary  tenant, 
^     „ ^' __  yet  no  evidence  has  been  given  that  any  such  regulations  were  ever 


Matob,  bto.,  ov 

EssBVDON.      made  or  any  such  fees  ever  received 


So  that  an  intending  tenant 
Hood,  J.  would  inspect  the  Grown  grant,  and  would  discover  that  he  could 
only  have  the  land  upon  the  terms  and  restrictions  mentioned 
therein.  He  would  find  that  his  position  would  be  that  of  a 
trustee  only,  and  that  apparently  his  sole  duty  would  be  to  hold 
the  property  and  allow  the  Agricultural  Society  to  use  it.  That 
society  might  or  might  not  make  profit  out  of  its  shows  held  upon 
the  land,  but  the  utmost  power  which  a  speculator  (supposititious 
but  sane)  would  possess  for  recouping  himself  would  be  that  he 
might  make  regulations  for  charging  entrance  fees  (subject  to 
the  approval  of  the  Governor  in  Council,  which  might  or  might 
not  be  given).  Gould  any  man,  under  such  circumstances,  be 
reasonably  expected  to  pay  any  rent  whatever?  Even  if  the  present 
trustees  can  be  considered  as  possible  tenants,  would  they  pay  any 
rent  for  land  which  can  only  be  a  burden  to  them  ?  It  is  possible 
that  the  society  itself  would  be  willing  to  pay  a  rent,  but  it  is  not 
the  tenant,  nor  is  it  the  person  rated,  nor  could  it  be,  as  the  property 
must  be  vested  in  trustees  to  hold  upon  the  terms  imposed  by 
Statute  and  by  the  Grown  grant.  The  trustees  are  rated,  and  the 
only  possible  hypothetical  tenant  must  be  some  person  would  be 
willing  to  take  their  place  and  pay  rent.  The  Statute  no  doubt 
requires  that  one  should  look  at  all  possible  tenants:  Reg.  v. 
London  School  Board  (^),  but  they  must  be  reasonable  tenants. 
In  my  opinion  property  tied  like  this  is  could  have  no  marketable 
value  to  reasonable  men,  and  therefore  as  it  must  be  rated  at  some- 
thing, the  amount  should  be  fixed  at  the  nominal  sum  of  1«. 

It  has  been  said  that  this  point  has  been  impliedly  decided 
against  this  view  by  the  English  decisions.  I  do  not  think  it  has. 
It  was  raised,  but  not  decided,  in  the  Owen's  College  Case  {z),  and 
no  one  seems  to  have  suggested  that  the  question  had  been 
previously  decided,  and  it  must  be  remembered  ''  that  the  decisions  in 
(^)  17  Q.B.D.,  p.  738.  («)  18  Q.B.D.,  at  p.  407. 
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these  rating  cases  have  been  progressiye^  and  that  in  the  earlier  cases  f.o. 

points  which  might  have  been  mised  and  decided  were  not  raised  "  (a)  •  Jj^ 

The  qnestion  for  the  determination  of    the    Court   of  General  ^^  ^^smbs 
Sessions  upon  these  appeals  is  the  valne  in  the  market  of  the        ofthb 
property,  considering  all  the  terms  and  restrictions  impoeed  by  law,  tubal  Sooibtt 
and  this  value  is  to  be  arrived  at  upon  evidence.     The  evidence  jf^yoj,  ^^^    o» 
given  for  the  appellants  in  the  Court  of  General  Sessions  upon  the      Esssnpov. 
hearing  of  this  appeal   was,   in  my  opinion,  founded  upon   an       sood,  J. 
erroneous  basis,  totally  apart  from  the  point  in  issue,  and  was       -^— — 
properly  disregarded  by  the  learned  chairman.      We  have  been 
informed,  however,  that  he  gave  his  decision  following  this  Court 
in  the  case  of  The  Victorian  Rifle  Association  v.  The  Mayor^  etc., 
of  WiUiamstown   (6),  and  that  case  has  been  impugned  in  this 
argoiaent.    I  cannot  see  that  it  decides  any  new  principle,  or  was 
ever  meant  so  to  decide.    It  seems  to  me  to  be  the  logical  conclusion 
from  the  previous  decision  between  the  same  parties  (c).     The  first 
case  had  decided  that  in  valuing  land  granted  by  the  Crown  to 
any  person  or  corporate  body,  the  municipal  council  must  take 
into    consideration    all   the   restrictions   and    conditions    of   the 
Crown  grant,  and  the   second  case  merely  says  that  when  the 
restrictions  and  conditions  of  that  particular  grant  were  so  con- 
sidered the  value  of  the  land  to  any  possible   tenant  was  only 
nominal.     That  is  all  that  case  decides,  and  decides  in  my  opinion 
correctly,  though  there  are  expressions  in  the  judgment  which, 
taken  by  themselves,  are  not  strictly  accurate. 

My  conclusion,  therefore,  is  that  the  decision  of  General  Sessions 
was  correct. 

The  decision  of  the  Court  of  General  Sessions 
upheld. 

Solicitors  for  the  Town  of  Essendon :  Malleson,  England  db 
Stewart. 

Solicitors  for  the  Trustees  of  the  Boyal  Agricultural  Society : 
MeKean  dt  Leonard. 

W*  H.  M. 

(a)  M  Q.B.D.,  At  p.  209,  per  L.  Esher,  M.R.  (ft)  16  y.L.B.  261. 

(ir)  16  y.UB.  69. 

VJLKjVoLXVIII,  H  ^ 
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1802  Ooniraei — Oood  eonMeratum — Undertaking  hjf  wifi  to  eondmei  henelf  m  a  rttp^et- 

March  17,  31.  obU,  orderljf,  and  virtuous  i 


Bj  A  memorandam  of  agreement,  which  redted  that  the  parties  thereto  had  heen 
married  and  that  the  marriage  had  heen  disaolved  on  the  petition  of  the  hnshand,  it 
waa  agreed :  "  Whereas,  notwithstanding  the  said  dissolntion  the  said  J.  D.  is  desirous 
of  maling  provision  for  the  said  L.  D.  so  long  as  she,  the  said  L.  D.,  shall  condnet 
herself  with  sobriety,  and  in  a  respectable,  orderly,  and  yirtnons  manner.  Now  this 
agreement  witnesseth  that  in  consideration  of  the  premises  the  said  J.  D.  agrees  to 
pay  the  said  L.  D.  the  snm  of  6Z.  per  month.*' 

Held,  per  HianTBOTHAM,  C.J.,  and  WiuJAVS,  J.  (Hood,  J.,  dieeenHenie)  that 
the  undertaking  on  the  part  of  L.  D.  to  conduct  herself  with  sobriety,  and  in  a 
respectable,  orderly,  and  virtuons  manner,  constitnted  a  good  consideration  to  support 
the  agreement  to  pay  the  sum  of  01,  per  month. 

Speoul  Gabb  stated  by  the  judge  of  the  Gonnty  Gonrt,  at 
Melbonnie. 

The  plaintiff  brought  an  action  to  recover  payment  pf  61. 
under  an  agreement  made  between  the  plaintiff  and  defendant. 
The  agreement  was  in  the  following  form: — '' Memorandnm 
of  agreement  made  and  entered  into  80th  August  1890,  between 
John  Dunton  and  Louisa  Dunton,  formerly  the  wife  of 
John  Dunton.  Whereas  the  said  marriage,  had  and  solemnized 
between  the  said  John  Dunton  and  Louisa  Dunton,  was,  on  the 
12th  March  1890,  dissolved  by  the  Supreme  Gourt  upon  the  petition 
of  John  Dunton,  and  whereas,  notwithstanding  the  said  dissolution, 
the  said  John  Dunton  is  desirous  of  making  provision  for  the  said 
Louisa  Dunton  so  long  as  she,  the  said  Louisa  Dunton,  shall 
conduct  herself  with  sobriety,  and  in  a  respectable,  orderly,  and 
virtuous  manner.  Now  this  agreement  witnesseth  that  in  the 
consideration  of  the  premises  the  said  John  Dunton  hereby  agrees 
to  pay  the  said  Louisa  Dunton  the  sum  of  62.  per  month,  from  the 
1st  September  1890,  she  thereout  maintaining  and  clothing  herself; 
such  sum  to  be  payable  on  the  first  day  in  every  month  during  the 
continuance  of  this  agreement,  the  first  of  such  payments  to  be 
made  on  the  1st  September  1890.  Provided  always  that  in  the 
event  of  the  said  Louisa  Dunton  at  any  time  committing  any  act 
whereby  she  or  the  said  John  Dunton  shall,  or  may,  become  sub* 
jected  to  personal  hate,  contempt,  or  ridicule,  or  if  the  said  LoaiBS 
Dunton  shall  not  conduct  herself  with  sobriety,  and  in  a  respectable, 
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orderly,  and  yirtnons  manner,  and  with  all  respect  to  the  said  F.o. 

John  Dnnton,  then  the  said  John  Dnnton  may,  at  his  option,  1992 

immediately  cease  the  payment  of  the  above-mentioned  sum,  and  d^JJJJ^h 

pot  an  end  to  this  agreement."     The  question  for  the  consideration  9, 
of  the  Fall  Court  was  whether  this  agreement  was  binding  or 
whether  it  was  nudum  pactum  for  want  of  consideration. 

Skinner  for  the  plaintiff— The  agreement  is  not  nudum  pactum, 
the  antecedent  relationship  of  the  parties  is  a  good  consideration  : 
Oibion  V.  Du:kie  (a).  The  fact  that  the  plaintiff  had  formerly  been 
the  wife  of  the  defendant  made  it  a  matter  of  some  concern  to  the 
defendant  that  the  plaintiff  should  lead  a  respectable  and  orderly 
life,  so  as  not  to  bring  his  name  into  disrespect ;  this  itself  is  a 
good  consideration  when  the  plaintiff  undertakes  to  preserve  the 
good  name  and  fame  of  the  defendant. 

Cuisen  for  the  defendant — There  is  no  consideration  to  support 
this  agreement.  The  words  ''  in  consideration  of  the  premises " 
refer  to  the  recital  that  the  defendant  '^  is  desirous  of  making  pro- 
Tision  for  the  said  Louisa  Dnnton ;"  the  first  part  of  the  agreement 
in  no  way  binds  the  plaintiff  to  behave  herself  in  the  way  specified. 
The  latter  portion  containing  the  proviso  is  not  a  condition  binding 
the  plaintiff,  but  merely  a  justification  for  the  defendant  to  cease 
"making  provision."  The  consideration,  if  it  is  one,  is  too  vague, 
and  the  Court  will  not  enforce  an  agreement  of  this  kind.  A  pro- 
mise to  behave  in  an  orderly  and  respectable  manner  is  no 
eonsideration ;  it  is  similar  to  a  promise  not  to  do  an  unlawful 
thing,  which  has  been  held  to  be  bad  in  the  case  of  Jamieson  v. 
Renwick  (b). 

Cur,  adv.  vult. 

Hood,  J.  Louisa  Dunton  sued  John  Dunton  in  the  Com 
Conrt  to  recover  the  sum  of  62.  as  the  amount  agreed  to  be  pc 
by  the  defendant  under  a  written  agreement  for  the  maintenas 
of  the  plaintiff.  At  the  trial  a  question  was  raised  as  to  whetl 
the  alleged  agreement  was  binding  upon  the  defendant,  and  tl 
question  was  reserved  for  the  opinion  of  this  Court. 

(a)  8  H  &  S.  468.  (h)  17  V.L.B.  124. 

H2 
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V. 

Hood,  J. 


The  dooament  is  called  a  memorandum  of  agreeme&tf  «iid 
apparently  was  signed  by  both  parties.  It  recites  that  they  hid 
been  married,  bat  that  the  marriage  had  been  dissolved  on  the 
petition  of  the  hnsband,  and  it  then  proceeds  as  follows : — *'  And 
•whereas,  notwithstanding  the  said  dissolntion,  the  said  John  Danton 
is  desirous  of  making  provision  for  the  said  Louisa  Dunton  so  long 
as  she,  the  said  Louisa  Danton,  shall  conduct  herself  with  sobriety, 
and  in  a  respectable,  orderly,  and  virtuous  manner.  Now  Una 
agreement  witnesseth  that  in  consideration  of  the  premises  the  said 
John  Dunton  agrees  to  pay  the  said  Louisa  Dunton  the  sum  of  61. 
per  month."  It  then  contains  a  proviso  that  in  the  event  of 
Louisa  Dunton  committing  any  act  whereby  she  or  the  said  John 
Dunton  may  be  subjected  to  hate,  contempt,  or  ridicule,  or  if  she 
shall  not  conduct  herself  with  sobriety,  and  in  a  respectable, 
orderly,  and  virtuous  manner,  and  with  all  respect  to  the  said 
John  Dunton,  then  he  may  put  an  end  to  the  agreement. 

The  motive  of  the  defendant  in  signing  this  document  is  clear. 
He  desired  to  provide  for  the  woman  who  had  been  his  wife,  and  who 
was  the  mother  of  his  children,  in  such  a  way  as  to  induce  her  not 
to  disgrace  herself,  him,  or  them.  But  the  question  we  have  to 
decide  is  whether  this  document  coustitutes  a  valid  agreement,  and 
we  have  nothing  to  do  with  the  motives  of  the  parties  except  bo 
far  as  they  are  expressed  in  a  binding  legal  document.  A  man's 
motives  cannot  form  any  consideration  for  a  contract.  If  this 
document  is  to  be  held  binding  upon  the  defendant  it  must  be 
because  there  is  some  legal  consideration  moving  from  the  plaintiff 
upon  which  the  defendant's  promise  is  founded.  In  my  opinion 
the  only  consideration  expressed  on  the  face  of  the  document  is  the 
defendant's  desire  to  make  provision  for  the  plaintiff,  and  that 
clearly  would  not  be  sufficient.  It  was,  however,  contended  that 
the  real  consideration  is  an  implied  promise  by  her  that  she  will 
conduct  herself  with  sobriety,  and  in  a  respectable,  orderly,  and 
virtuous  manner,  and  that  the  benefit  to  the  defendant  would  lie 
in  the  prevention  of  the  annoyance  and  disgrace  that  might  be 
caused  to  him  and  his  children  in  the  event  of  the  plaintiff 
misbehaving  herself.  I  cannot  imply  such  a  promise  from  the 
document,  but  even  if  it  were  expressed  therein  it  would  not,  in  my 
opinion,  Qpnstitute  a  consideration  for  the  defendant's  agreement. 
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A  promiie  in  order  to  be  a  good  conBideration  mast  be  snoh  as  '-o. 

mj  be  enforced.    It  mast,  therefore,  be  not  only  lawful,  and  in  1^ 

itself  possible,  but  it  must  also  be  reasonably  definite.    Now,  a       Dmrnirf 
promise  by  a  woman  that  she  will  conduct  herself  with  sobriety,  o>^ 

ind  in  a  respectable,  orderly,  and  yirtuous  manner,  seems  to  me  

to  be  about  as  yague  a  promise  as  can  well  be  imagined.    What       ^^^*  ^' 

are  the  aets  which  she  is  to  do  or  to  refrain  from  doing  ?    What 

is  the  meaning  to  be  attached  to  the  words  if  looked  at  in  the  light 

of  a  definite  promise?    A  promise  by  a  woman  that  she  will 

ooiidnet  herself  with  sobriety  may  mean  that  she  will  not  drink 

intoxicating  liquor  at  all,  or  that  she  will  not  get  drunk,  or  it 

may  mean  that  she  may  do   either  so  long  as  she  does  not  do 

80  in  public.     So  with  conducting  herself  in  a  virtuous  manner. 

Is  that  in  public  or  in  private,  and  does  it  include  anything  short  of 

onchastity  ?    As  to  respectability  and  order  they  are  words  of  such 

Tuying  meaning  that  I  cannot  understand  any  agreement  about 

them.    All  this  makes  me  unable  to  see  any  promise  whateyer 

msde  by  the  plaintiff  in  this  document,  and  in  any  event  forces  me 

to  the  conclusion  that  such  a  promise  is  too  uncertain  to  form  the 

eonsideration  for  any  legal  agreement.    A  contract  founded  upon 

such  an  illusory  consideration  appears  to  me  to  be  as  invalid  as  a 

promise  by  a  father  made  in  consideration  that  his  son  would  not 

bore  him :  White  v.  Bluett  (c) ;  and  it  is  not  nearly  so  certain  as 

in  agreement  by  a  married  woman  that  she  would  attend  upon  her 

aged  Cather  and  mother  as  long  as  they  lived,  and  provide  them 

with  necessary  services,  and  in  consideration  thereof  her  father 

ihould,  when  requested,  transfer  to  her  his  interest  in  certain  land; 

an  agreement  which  the  late  Mr.  Justice  Molesworth  considered  void 

tor  uncertainty:  Shiels  \.  Drysdale  (d).    It  must  be  remembered 

that  we  have  not  here  to  consider  a  case  of  a  plaintiff  being  induced 

to  alter  her  position  by  reason  of  a  promise  made  by  the  defendant. 

The  plaintiff  does  not  allege  that  she  did,  or  refrained  from  doing, 

anything  depending  upon  the  defendant's  promise.    If  she  had  stated 

that  she  did  not  get  drunk,  as  she  otherwise  would  have  done. 

Of  that  she  remained  chaste  or  orderly  or  respectable  solely  in 

eoDsequenee  of  the  defendant's  promise,  and  relying  thereon,  she 

might,  perhaps,  have  brought  herself  under  a  different  rule,  but 

(e)  28  L J.  Bx.,  at  p.  87,  per  Parke,  B.  (d)  6  V.L.B.  Eq.  126. 
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V. 
DUVTOH. 

Mood,  J. 


the  very  suggestion  of  such  a  statement  shows  to  my  mmd  the 
impossibility  of  its  ever  forming  the  consideration  for  the  contract 
upon  which  alone  she  sues. 

For  these  reasons  I  find  myself  unable  to  concur  in  the 
judgment  of  the  Court. 

HiGiKBOTHAM,  C.J.  This  is  a  special  case  by  the  learned 
judge  of  the  County  Court  at  Melbourne,  under  sec.  185  of  the 
County  Court  Act  1890.  The  question  reserred  for  the  opinion  of 
this  Court  is  whether  the  agreement  (Exhibit  A)  in  the^  action  is 
binding,  or  is  nudum  pactum  for  want  of  consideration.  The  agree- 
ment is  in  the  following  terms  : — 

"Memorandum  of  Agreement  made  and  entered  into  this  thirtieth  day  of 
August  1890,  between  John  Dunton,  of  Cailtouj  in  the  Colony  of  Victoria,  con- 
tractor, and  Louisa  Dunton,  of  the  same  place,  formerly  the  wife  of  the  said  John 
Dunton.  Wliereas  the  marriage  had  and  solemnized  between  the  said  John  Dunton 
and  Louisa  Dunton  was  on  the  twelfth  day  of  March  1890  dissolved  by  the  Supreme 
Court  of  the  Colony  of  Victoria,  upon  the  petition  of  the  said  John  Dunton. 
And  whereas,  notwithstanding  the  said  dissolution,  the  said  John  Dunton  is 
desirous  of  making  provision  for  the  said  Louisa  Dunton  so  long  as  she,  the  said 
Louisa  Dunton,  shaU  conduct  herself  with  sobriety,  and  in  a  respectable,  orderly, 
and  virtuous  manner.  Now  this  agreement  witnesseth  that  in  consideration  of 
the  premises  the  said  John  Dunton  hereby  agrees  to  pay  the  said  Louisa  Dunton 
the  sum  of  six  pounds  per  month,  from  the  first  day  of  September  1890,  she 
thereout  maintaining  and  clothing  herself,  such  sum  to  be  payable  on  the  first 
day  of  every  month  during  the  continuance  of  this  agreement,  the  first  of  such 
paymenta  to  be  made  on  the  first  day  of  September  1890.  Provided  always  that 
in  the  event  of  the  said  Louisa  Dunton  at  any  time  committing  any  act  whereby 
she  or  the  said  John  Dunton  shull  or  may  become  subjected  to  personal  hate, 
contempt,  or  ridicule,  or  if  the  said  Louisa  Dunton  shall  not  conduct  herself  with 
sobriety,  and  in  a  respectable,  orderly,  and  virtuous  manner,  and  with  nil  due 
respect  to  the  said  John  Dunton,  then  the  said  John  Dunton  may  at  his  option 
immediately  cease  the  payment  of  the  above  mentioned  sum,  and  put  an  end  to 
this  agreement." 

I  am  of  opinion  that  this  agreement  is  binding,  and  that  it  is 
not  nudum  pactum,  or  void  for  want  of  consideration.  It  has  been 
contended  for  the  defendant  that  the  written  agreement  discloses  no 
consideration  for  the  defendant's  promise  to  pay  the  plaintiff  61.  per 
month,  that  his  promise  therefore  was  a  purely  voluntary  one,  and 
performance  of  it  cannot  be  enforced  by  action.  The  agreement 
was  signed  by  the  plaintiff.  The  terms  of  it  clearly  imply,  in  my 
opinion,  a  promise  on  her  part  that  she  will  conduct  herself  with 
sobriety,  and  in  a  respectable,  orderly,  and  virtuous  manner.     But 
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it  was  said  that  this  was  only  a  promise  to  do  that  which  the  f.o. 

plaintiff  was  already  bound  to  do,  and  that  such  a  promise  does  not  {^ 

eonsiitnte  a  good  consideration.    It  is  tme  that  if  a  person  promises       0^^^ 
not  to  do  something  which  he  cannot  lawfully  do,  and  which,  if  «. 

done,  would  be  either  a  legal  wrong  to  the  promisee,  or  an  act  

forbidden  by  law,  such  promise  is  no  consideration  for  the  promise  ^*^'***^**^^*^'*^' 
of  the  other  party  to  the  alleged  contract  founded  on  mutual 
piomises.  The  case  of  Jamieson  t.  Renwick  {e),  and  the  authori- 
ties there  cited,  support  that  rule.  But  they  also  show  that  a 
promise  not  to  do,  or  to  do  something  which  the  promisor  may 
lawfolly  and  without  wrong  to  the  promisee  do  or  abstain  from 
doing,  is  a  good  consideration.  In  the  present  case  the  plaintiff 
was  released  by  the  decree  for  the  dissolution  of  marriage  from  her 
conjugal  obligation  to  the  defendant  to  conduct  herself  with  sobriety, 
and  in  a  respectable,  orderly,  and  virtuous  manner ;  and  conduct  of 
an  opposite  character  would  not  necessarily  involve  a  breach  on  her 
part  of  any  human  law  other  than  the  law  of  marriage,  which  had 
ceased  to  bind  her.  She  was  legally  at  liberty,  so  far  as  the  defen- 
dant was  concerned,  to  conduct  herself  in  these  respects  as  she 
might  think  fit,  and  her  promise  to  surrender  her  liberty  and  to 
conduct  herself  in  the  manner  desired  by  the  defendant  constituted, 
in  my  opinion,  a  good  consideration  for  his  promise  to  pay  her  the 
stipulated  amount.  I  am  of  opinion,  for  this  reason,  that  there  was 
a  good  legal  consideration  to  support  this  agreement,  and  I  answer 
the  question  accordingly.  The  proper  order  as  to  costs  of  the 
hearing  of  this  case  will  be  that  they  abide  the  event  of  the  action. 

WiLLiAHS,  J.  In  my  opinion  there  is  a  consideration  for  the 
agreement  upon  which  the  plaintiff  sues,  and  it  is  binding  upon  the 
defendant  as  long  as  the  plaintiff  observes  her  undertaking,  neces- 
sarily implied  in  the  agreement,  that  she  will  conduct  herself  with 
sobriety,  and  in  a  respectable,  orderly,  and  virtuous  manner.  The 
plaintiff  signs  this  agreement  and  she  is  bound  by  it,  and  the 
penalty  upon  her,  if  she  fails  to  observe  her  undertaking,  is  that, 
immediately  she  does  so  fail,  all  benefit  to  her  under  the  agreement 
ceases.  The  defendant's  promise  to  pay  her  the  6L  per  month  is 
skated  in  the  agreement  itself  to  be  made  "  in  consideration  of  the 

(e)  17  V.L.R.  124. 
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premiflos,"  and  one  of  those  premtseB  is  the  plaintiff's  undertaking 
to  conduot  herself  with  sobriety,  and  in  a  respectable,  orderly,  and 
virtuous  manner.  Then,  it  is  said,  this  undertaking  of  hers  is 
nothing,  as  it  only  amounts  to  an  underbaking  by  her  to  do  that 
which  she  was  under  a  legal  oUigation  to  do.  From  this  proposi- 
tion  I  dissent.  She  was  under  no  legal  obligation  to  the  defendant, 
or  to  anyone,  not  to  get  drank  in  her  own  or  any  friend's  house* 
She  was  under  no  legal  obligation  to  the  defendant,  or  to  anyone, 
not  to  consort  with  persons,  male  or  female,  of  bad  moral  character. 
She  was  under  no  legal  obligation  to  the  defendant,  or  to  anyone, 
not  to  allow  a  paramour  to  hare  sexual  connection  with  her.  She 
was  entitled  in  these  and  other  respects  to  pursue  her  own  course 
of  conduct.  Now,  turning  to  the  facts  as  gathered  from  the  agree- 
ment and  the  evidence,  it  appears  that  the  defendant  had  obtained 
a  divorce  from  the  plaintiff,  and  that  the  issue  of  their  marriage 
had  been  five  young  children,  all  living  at  the  time  the  agreement 
was  made.  It  is  true,  and  it  is  most  important  to  bear  in  mind, 
that  with  the  dissolution  of  the  marriage  her  conjugal  obligations 
to  the  defendant  ceased.  It  was,  perhaps,  by  reason  of  this  conse* 
quence  that  the  defendant  entered  into  this  agreement  with  the 
plaintiff  and  procured  her  to  enter  into  it  with  him.  It  may  have 
been,  and  probably  was,  of  some  moment  to  the  defendant  to  hold 
out  a  substantial  inducement  to  the  plaintiff  to  agree  to  conduct 
herself,  and  to  conduct  herself  in  the  manner  stipulated  by  himself. 
She  had  been  his  wife,  she  was  so  no  longer,  but  she  still  remained 
the  mother  of  his  five  young  children.  Bemaining  under  no  con- 
jagal  obligations  to  him,  he  probably  deemed  it  advantageous  and 
desirable  that  she,  who  remained  the  mother  of  his  children,  should 
conduct  herself  in  such  a  way  as  not  to  bring  discredit  upon  her 
offspring.  In  effect  he  says  to  her :  ''  If  you,  who  now  owe  me  no 
duty  as  a  wife,  will  agree  to  my  stipulation,  I  will,  so  long  as  you 
observe  that  stipulation,  pay  you  6Z.  per  month."  Thereupon  she 
signifies  her  agreement  and  her  assent  to  observe  that  stipulation 
by  signing  the  agreement.  The  case  of  White  v.  Bluett  (/)  is,  in 
my  opinion,  not  an  authority  against  the  view  I  have  taken.  In 
that  case,  PoUock,  G.6.,  came  to  the  conclusion  that  the  agree- 
ment set  up  by  the  son  was  nudum  pactum,  and  so  no  answer  to  the 

(/)  28  li  J.  Exch.,  p.  86. 
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blber'B  eaose  of  action,  apon  the  express  gronnd  that  the  son  had 
DO  right  to  complain  of  the  father's  distribution  of  the  property  ; 
for  the  father  might  make  what  distribution  of  his  property  he  liked, 
and  the  son's  abstaining  from  doing  what  he  had  no  right  to  do 
eonld  be  no  consideration. 

My  answer  to  the  question  stated  is  that  there  is  sufficient 
consideration  to  support  the  agreement  sued  on. 


1808. 
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Solicitors  for  plaintiff:  Lyons  Jk  Turner. 
Solicitors  for  defendant :  GonneUy  dk  TatcheU. 


W.  H.M. 


NIXON  V.  AH  POOK. 
/«<HW  Aei  1890  {No.  1105), «.  28,  ntb-iee.  {l)-'8ervice  of 


P.O. 
"Plac€0f  ^ 

March  22,  ^ 


Bj  MC  23  of  Act  No.  1105  it  ib  provided  that  "  every  Bammons  ehttU  be  served 
li  least  eeventy'two  hours  before  the  hearing  thereof  by  a  member  of  the  police 
force  or  other  person  upon  the  person  to  whom  it  is  so  directed  by  delivering  a 
trae  copy  thereof  to  such  person,  or  by  leaving  the  same  with  some  other  person 
■pperently  of  the  age  of  sixteen  years  or  upwards  for  him,  at  his  last  or  most 
watl  place  of  abode  or  of  business." 

The  defendant  was  charged  with  havifig  sold  lottery  tickets.  Upon  the  hear- 
iag  of  the  sammons  the  defendant  did  not  appear,  and  proof  was  given  that  a 
trse  copy  of  the  summons  had  been  left  for  the  defendant  with  a  person  apparently 
of  the  age  of  sixteen  years  and  upwards,  at  64  Little  Bourke  Street,  where  the 
defendant  had  been  previously  seen  employed  in  the  business  of  selling  lottery  tickets. 

SM,  per  HiGiHXOTHAM,  C. J.,  and  Hood,  J.  (Williams,  J.,  dUsentietUe),  that 
seeh  service  was  a  sufficient  compliance  with  the  provisions  of  sec.  28. 

fitr  HienrBOTHAH,  C.J.,  and  Hood,  J.  (Wilxjajis,  J.,  diueniienie),  "Pkuse 
of  hosiness"  in  sec.  23  is  not  confined  to  the  place  of  business  belonging  to  the 
defendant  hunself  under  his  control. 


Obdeb  nisi  to  review. 

This  was  an  order  nisi  to  review  the  decision  of  justices  at 
Kelbonme,  whereby  the  defendant  Ah  Fook  was  convicted  on  an 
information  charging  him  with  selling  a  lottery  ticket.  The  defen- 
dant did  not  appear,  and  proof  was  given  that  a  true  copy  of  the 
sommons  had  been  left  for  the  defendant  with  a  person  apparently 
of  the  age  of  sixteen  and  upwards  at  64  Little  Bourke  Street,  Mel- 
bourne, where  the  defendant  had  been  previously  seen  employed  in 
fleUing  lottery  tickeisw     The  order  to  review  was  granted  on  the 
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ground  that  there  was  no  evidence  before  the  justices  that  the 
summons  had  been  delivered  to  some  person  apparently  of  the  age 
of  sixteen  or  upwards  at  the  defendant's  last  or  most  usual  place  of 
abode  or  business. 

C.  A.  Smyth  to  show  cause — ^It  was  a  question  of  fact  for  the 
justices  to  decide  whether  the  place  where  this  copy  of  the  summons 
was  served  was  or  was  not  the  defendant's  last  or  most  usual  place 
of  business :  Exparte  McEvoy  (a). 

ForUmge  to  move  the  rule  absolute — There  was  no  evidence  at 
all  that  the  place  where  the  defendant  was  served  was  his  place  of 
business.  The  "  place  of  business  "  referred  to  in  sec.  28,  sub-sec. 
1,  of  Act  No.  1106,  is  the  defendant's  own  place  of  business,  not  a 
place  where  he  is  employed  by  another  person. 

[Hood,  J.,  referred  to  Blackwell  v.  England  (b) ;  Attenborotigh 
V.  Thompson  (c).] 

If  "  business  "  is  to  include  "  employment,"  then  there  is  no 
proof  that  any  business  was  being  carried  on  by  the  defendant  at 
this  place. 

Cur.  adv.  vuU. 

Counsel  subsequently  handed  up  to  the  Court  the  following 
authorities  : — Buckley  v.  Hann  (d) ;  Sangster  v.  Kay  (e) ;  Graham 
V.  Lewis  (J). 

Williams,  J.  What  becomes  of  this  pai*ticular  case  is  com- 
paratively immaterial,  but  it  must  be  a  matter  of  the  greatest 
moment  what  construction  we  place  upon  sub-sec.  1  of  sec.  28  of 
the  Justices  Act  1890. 

''Audi  alteram  partem**  is  the  corner  stone  of  the  administration 
of  justice,  and,  for  the  purpose  of  the  due  observance  of  this  mandate, 
proceedings  have  from  time  to  time  been  prescribed  as  the  means 
of  enabling  the  person  complained  against,  be  it  criminally  or  civilly, 
to  be  heard,  or  to  have  the  opportunity  of  being  heard,  if  he  so 


(a)  6  V.L.R.  (L.)  424. 

(b)  SE.  &B.  541. 
(o)    2H.&N.569. 


(d)  5  Ex.  43. 

(e)  5  Ex.  386. 
(/)  22  Q.B.D.  1. 
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Not  to  go  too  far  back  into  past  legislation,  I  may  begin 
with  the  pioceeding  of  personal  serrice.  At  one  time  every 
gammons,  whether  for  a  criminal  or  penal  offence,  or  for  a  civil 
proceeding,  was  required  to  be  personally  served  upon  the  defendant. 
Then,  in  consequence  of  defendants  in  some  cases  keeping  out  of 
tiie  way  and  taking  other  means  to  evade  service,  upon  proof  that 
saeh  was  the  case  power  was  given  to  effect  substituted  service  for 
personal  service,  but  in  such  a  mode  as  to  render  it  highly  probable 
that  the  process  so  served  would  come  to  the  defendant's  knowledge. 
Then,  from  time  to  time,  by  various  provisions  introduced  into 
various  Acts,  modes  of  substituted  service  have  been  provided 
rendering  it  less  probable  that  knowledge  of  the  process  would  be 
brought  home  to  the  defendant ;  and,  finally,  we  have  reached  a 
stage  at  which  the  law,  instead  of  providing  with  reasonable 
eertainty  that  a  defendant  shall  have  the  opportunity  of  being 
heard,  makes  it  highly  probable  that  in  many  cases  there  may 
be  an  adjudication  of  a  criminal,  penal,  or  civil  nature  against 
i  defendant  behind  his  back,  and  without  his  having  ever  heard 
or  known  of  the  institution  of  proceedings  against  him.  The 
23rd  section  of  the  Jvsticea  Act  1890,  sub-sec.  1,  the  sub-section 
which  the  Court  have  in  the  present  case  to  consider  and  to 
put  an  interpretation  upon,  is  an  apt  illustration  of  what  I 
mean.  That  section  prescribes  how  a  summons  to  answer  an 
inlbrmation  or  complaint  (a  criminal  as  well  as  a  civil  proceeding) 
may  be  served,  and  one  of  the  modes  is  this — ''by  leaving  the  same 
with  some  person  (other  than  the  defendant)  apparently  of  the  age 
of  sixteen  years  or  upwards  for  the  defendant  at  his  last  or  most 
nsaal  place  of  abode  or  business."  This  mode  is  prescribed  by  the 
SQb-section  as  a  mode  for  original  service,  the  same  section  proceed- 
ing to  state  that  if  this  mode  of  original  service  cannot  be  effected, 
a  justice  may  order  substituted  service  to  be  effected  by  advertise- 
ment or  otherwise.  Now,  construing  the  words  "  at  his  last  or  most 
nsaal  place  of  business  "  in  the  manner  in  which  I  understand  the 
majority  of  the  Court  to  construe  it,  namely,  as  the  place  where  the 
defendant  is  or  has  been  last  employed,  the  reasonable  certainty  of 
the  issuing  of  the  process  coming  to  the  defendant's  knowledge  is 
seeored  in  the  following  way : — If  an  information  be  laid  against  A, 
who  is  a  hand  (subordinate  or  superior)   in  a  large  foundry  or 
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1808  information  may  be  effected  by  learing  a  oopy  of  the  summons  with 

^T^^        any  boy  apparently  of  the  age  of  sixteen  years  (not  necessarily  either 

O'  an  inmate  or  apparent  inmate,  or  a  fellow  employ 6  or  apparent 

*      fellow  employ^)  who  may  happen  to  be  at  each  foundry  or  mana- 

WUUam9,  Jj  factory  at  the  time.  The  bookkeeper  in  a  large  firm,  the  overseer 
of  a  factory,  the  most  subordinate  hand  in  a  foundry,  may  in  this  way 
be  considered  to  have  had  good  original  service  effected  upon  them. 
This  must  be  the  effect  of  holding  '^his  last  or  most  usual  place  of 
business"  to  mean  the  place  where  the  defendant  has  last  been,  or 
is,  employed,  and  if  this  be  the  law,  then  the  observance  of  the 
mandate  ''audi  alteram  partem  "  tends  to  become  little  better  than 
a  farce.  For  the  reasons  I  have  stated,  I  am  not  disposed  to  whittle 
away,  any  farther  than  I  am  foBced  by  authority  to  do,  the  just  and 
equitable  rule  that  a  defendant  who  is  being  prosecuted  or  sued 
should  have  the  fact  that  he  is  being  so  prosecuted  or  sued  brought 
to  his  knowledge  with  reasonable  certainty.  I  am  glad,  therefore, 
to  find  th%t  to  construe  the  words  ^'his  last  or  most  usual  place  of 
business"  as  meaning  the  place  where  he  has  been  last,  or  is, 
employed,  is  opposed  to  authority,  and  this  brings  me  to  a  considera* 
tion  of  the  authorities  upon  the  question. 

In  Buckley  v.  Hann  (g) — which  was  not  a  case  of  service — ^the 
question  arose — ^What  was  the  meaning  in  an  Act  of  of  Parliament 
of  the  words,  '^  provided  the  defendant  shall  carry  on  his  business 
within  the  City  of  London  ?"  and  it  was  held  that  a  clerk  in  the 
Admiralty,  employed  as  such  in  the  city,  did  not  carry  on  business 
there  so  as  to  come  within  the  proviso.  In  Sangater  v.  Kay  (h) — 
not  a  case  of  service — ^the  same  question  arose,  under  the  same 
words  in  another  Act,  and  it  was  held  that  a  clerk  to  the  Privy 
Council  was  not  a  person  who  could  be  said  to  *'  carry  on  his 
business  "  within  the  meaning  of  the  Act,  and  that  those  words 
meant  something  more  than  ''  employment."  It  is  said  that  these 
two  authorities  have  been  overruled  by  the  later  case  of  Exparte 
Brevity  In  re  Bowie  (t),  but  this  is  not  so,  for  they  were  never 
brought  to  the  attention  of  the  Court,  and  if  Exparte  BreuU 
is  to  be  considered  as  overruling  the  two  cases  in  6  Exch.,  much 
more  clearly  may  it  be  considered  to  have  been  in  turn  overruled, 

iSi)  6  Sxeh.,  p.  4d.  (A)  6  Bzch.,  p.  880.  (•)  16  Cb.  D.,  p.  484. 
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•od  the  two  cafles  in  5  Exoh.  reliabilitatedy  by  the  late  deoision  of 
fifrnAam  y.  Lewis  (ft),  affirmed  on  appeal  in  22  Q.B.D.,  p.  1.  In 
Exparte  Bretdl  the  words  of  the  rule  were  ''carry  on  business/' 
and,  in  the  course  of  the  argument,  Lush,  L.J.,  at  p.  485,  makes 
ike  obserTadon,  "the  rule  does  not  say  his  business."  That, 
again,  was  not  a  case  of  service,  and  it  is  needless  to  observe 
that  the  construction  of  these  and  similar  words  may  well  be 
sincter  when  we  consider  that  the  object  and  intention  of  statutory 
provisions  as  to  ''service"  is  presumably  to  affect  the  defendant 
with  notice  or  knowledge  of  the  process ;  as  Lush,  L.J.,  in  the 
case  of  Exparte  BreuU  says :  "  The  words  in  question  are  susceptible 
of  a  wider  or  a  narrower  interpretation,  and  in  order  to  interpret 
them  we  must  have  regard  to  the  object  and  intent  of  the  rule." 

In  Letvis  v.  Graham  (k)  the  same  question  arose  as  to  whether 
a  clerk  employed  by  a  solicitor  at  offices  in  the  city  of  London 
"carried  on  business "  there,  so  as  to  fall  within  the  words  "carry 
on  business  "  in  an  Act  of  Parliament,  and  it  was  held  that  he  did 
ftol" carry  on  business"  in  the  city  of  London.  Lord  Coleridge 
in  delivering  judgment  in  that  case  says :  "  If  the  question  in  this 
ease  were  res  integral  I  should  say  that  it  was  only  where  a  person 
is  employed  in  business  of  his  own,  carrying  on  business  in  the 
ordinary  sense  of  the  words,  that  the  Court  has  jurisdiction.  In 
a  certain  sense  the  defendant  was  carrying  on  business,  because 
he  was  employed  in  the  city;  but  that  is  not  a  fair  interpretation 
of  the  words;  the  business  must  be  some  business  in  which  he  has 
control,  or  acts  as  one  of  the  partners  engaged  in  carrying  it  on. 
That  would  be  my  opinion  if  the  matter  were  new,  but  it  is  not 
new."  Lord  Coleridge  then  gives  as  his  reason  for  this  statement 
the  two  decisions  in  5  Exch.,  cites  them  with  approval,  recognises 
ihem  as  authorities,  and  mak^s  the  significant  observation  that 
neither  of  those  cases  were  present  to  the  mind  of  the  Court  in 
Exparte  BreuU  in  16  Cb.  D.,  and  Mr.  Justice  Matthews 
fidlows  Lord  Coleridge  in  very  much  the  same  strain.  This  case 
of  Lewis  V.  Graham  then  went  to  the  Court  of  Appeal  (Q, 
which  affirmed  the  deoision  of  Lord  Coleridge  and  Mr.  Justice 
Uatihews;  Fry,  L.J.,  at  p.  5,  observing:  "I  think  that  the 
expression  '  carry  on  business '  is  not  ordinarily  used  in  the  sense 

(ff)  ao  Q.BJ).,  p.  780.  (0  22  Q*B.D.,  p.  1. 
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of  a  person  doing  business  merely.  I  think  that  the  expression 
has  a  narrower  meaning  than  that  of  doing  business  or  haying 
business  to  do.  In  my  opinion  it  imports  that  a  person  has  control 
or  direction  with  respect  to  a  business,  and  also  that  it  is  a 
business  carried  on  for  some  pecuniary  gain.  If  that  be  so,  it  is 
eyident  that  this  solicitor's  clerk  does  not  carry  on  business;*'  and 
Lopes,  L.  J.,  in  his  judgment,  cites  the  two  cases  in  6  Exch.  with 
approval.  Now,  the  words  of  the  section  we  are  considering,  when 
expanded,  read:  ''At  the  last  or  most  usual  place  of  abode  of 
the  defendant,  or  at  the  last  or  most  usual  place  of  business  of  the 
defendant;"  and  if  similar  words  in  Acts  proyiding  for  matters 
trivial .  in  comparison  with  the  matter  provided  for  in  sec.  23  of 
the  Justices  Act  1890  are  to  be  given  the  narrower  construction 
(though  capable  of  a  wider)  stated  in  the  authorities  which  I  have 
cited,  ^  fortiori  should  the  narrower  construction  be  placed  upon 
these  words  in  a  section  which  is  prescribing  the  means  by  which 
a  defendant  may  be  presumed  to  be  affected  with  knowledge  of 
the  issue  of  process  against  him.  The  authorities  I  have  cited 
apply  ^  fortiori  to  the  present  case,  and  in  my  opinion  conclude 
the  question.  Some  of  those  authorities  admit  that  the  words  are 
capable  of  a  wider  or  narrower  interpretation,  but  hold  that  we 
must  look  to  the  object  and  intent  of  the  section  in  order  to 
ascertain  whether  the  wider  or  narrower  construction  is  to  be 
applied.  In  this  case  I  have  no  doubt  whatever  that  the  narrower 
construction  should  be  applied.  Provisions  as  to  original  service 
are,  I  regret  to  say,  lax  and  perilous  enough;  and,  for  myself, 
I  should  be  pleased  to  find  some  intention  on  the  part  of  the 
Legislature  in  this  respect  to  retrace  its  latest  steps.  It  is 
astonishing  to  find  that,  in  provisions  made  for  the  service  of 
summonses  on  garnishees,  it  is  stipulated  that  the  service  shall  be 
''on  a  person  apparently  an  inmate  at  the  last  known  place  of  abode 
or  business  of  the  garnishee,  and  that  no  place  of  business  shall 
be  deemed  to  be  the  place  of  business  of  the  garnishee  unless  he  be 
the  master,  or  one  of  the  masters,  thereof,"  and  that  in  such  a 
serious  and  grave  matter  as  that  of  original  service  of  summonses 
to  show  cause  against  criminal  and  penal  informations  the  most 
lax  provisions,  couched  in  the  most  lax  and  ambiguous  language, 
have  been  allowed  to  become  law.    I  think  the  words  "his  place 
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of  basineBs/'  in  snb-sec.  1  of  sec.  28,  mean  the  place  of  basiness  of  ^•<^* 

the  defendant^  the  place  where  he  carries  on  business,  and  of  which  1802 

he  has  the  control.    As,  howeyer,  the  majority  of  the  Court  think  ^^^ 
otherwise,  the  order  to  reriew  must  be  discharged,  with  costs.  «• 

Ah  if  DOS. 

HioiMBOTHAM,  G.J.  Order  to  review  the  conviction  on  an  WUitamt,J. 
information  charging  Ah  Fook  with  selling  to  one  James  Cooke  a 
ticket  by  which  permission  was  given  to  the  said  James  Cooke  to 
compete  in  a  certain  lottery,  by  which  prizes  of  money  were  to  be 
eompeted  for  by  a  certain  mode  of  chance  within  the  meaning  of  the 
PoUee  Offences  Act  1890,  sec.  87.  The  defendant  did  not  appear, 
md  proof  was  given  that  a  true  copy  of  the  sommons  had  been  left 
for  the  defendant  with  a  person  apparently  of  the  age  of  sixteen 
years  and  upwards,  at  64  Little  Bourke  Street,  Melbourne,  on 
29th  August  1891,  where  the  defendant  had  been  seen  employed  in 
the  business  of  selling  lottery  tickets.  The  order  to  review  was 
granted  on  the  grounds  that  there  was  no  evidence  forthcoming 
before  the  justices  that  the  summons  to  answer  the  information,  on 
which  the  above  conviction  was  made,  had  been  delivered  to  some 
person  apparently  of  the  age  of  sixteen  years,  for  the  said  Ah  Fook, 
at  the  said  Ah  Fook's  last  or  most  usual  place  of  abode  or  business. 

The  sufficiency  of  the  service  of  a  summons  is  entirely  for  the 

determination  of  the  justices:  Exparte  McEvoy  (m),  but  where  a 

special  method  of  service  is  prescribed  by  an  Act  of  Parliament, 

that  method  must  be  followed.    The  Justices  Act  1890,  sec.  28  (1), 

provides  that — 

**  Erery  smnmona  shall  be  aeryed  at  leaat  seyentj-two  honra  before  the  hearing 
tkereo^  by  a  member  of  the  police  force  or  other  person^  npon  the  person  to  whom  it 
ii  so  directed,  by  delivering  a  true  copy  thereof  to  sach  person  himself  or  by  leaving 
the  same  with  some  other  person,  apparently  of  the  age  of  sixteen  years  or  upwards, 
far  him  at  his  last  or  most  nsaal  place  of  abode  or  of  business." 

It  has  been  contended  by  Mr.  Forlonge  that  a  lottery  shop  was 
not  ''a  place  of  business"  of  the  defendant,  in  the  absence  of 
proof  that  it  was  a  place  occupied  by,  and  under  the  control  of, 
the  defendant  for  his  own  business.  I  do  not  think  that  the 
expression,  "  place  of  business,"  as  it  occurs  in  this  section  of  this 
Aet,  fairly  admits  of  the  limitation  thus  proposed  to  be  applied  to 

(m)  6  y.L.R.  (L.)  424. 
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.  F.o.  it.    It  is  an  ambigoons  expression  like  **  plaee  of  iJ)ode/'  and  both 

^^         expressions,  as  well  as  similar  terms  in  other  Acts  and  Bnles, 

%NnoN        ra^nire  to  be  construed  and  to  be  carefully  applied  in  eyery  case  in 

«•  accordance  with  the  object  and  intent  of  the  Act  or  Bule  in  which 

-Ah  Fook. 

they  occur:  See  per  James,  L.J.,  in  Exparte  BretUl,  In  re  Bowie  (n), 

Siginbatham^CJ,  rjij^^  defendant  was  proved  to  have  been  occupied  or  employed  at 
this  place  in  the  business  of  selling  lottery  tickets,  and  the  place 
may  be  properly  regarded,  therefore,  as  his  place  of  business, 
although  the  business  was  not  his  own  business. 

It  is  obvious  that  there  is  a  risk  of  injustice  arising  in  isolated 
cases  from  either  of  these  two  methods  of  original  service.  Personal 
service  is  the  only  absolutely  safe  mode  of  service,  but  the  Legisla- 
ture has  adopted  these  additional  methods  with  a  knowledge  of  the 
consequences ;  and  the  inconveniences  and  difficulties  attendant 
upon  personal  service,  which  the  Legislature  sought  to  remove, 
would  be  renewed  if  we  were  to  apply  a  limitation  of  meaning  to 
these  expressions,  "  place  of  abode,"  or  '^  place  of  business,"  which 
the  ordinary  meaning  of  the  terms  employed  appears  to  us  not  to 
warrant.     The  order  to  review  will  be  discharged,  with  costs. 

Hood,  J.  The  object  of  the  Legislature  in  passing  sec.  28  of 
the  Justices  Act  1800  was  to  facilitate  the  service  of  a  summons 
and  the  proof  of  such  service.  Personal  service  would  in  many 
cases  be  difficult,  and  so  it  is  provided  that  service  may  be  efCected 
on  the  defendant  by  leaving  a  true  copy  with  some  person  apparently 
of  the  age  of  sixteen  years  or  upwards  at  his  last  or  most  usual 
place  of  abode  or  of  business.  It  has  been  contended  that  a  defen- 
dant's ''  place  of  business  "  must  be  limited  to  cases  where  the 
defendant  is  the  master,  or  one  of  the  masters,  of  the  place.  This 
interpretation  would  very  much  cut  down  the  beneficial  effect  of  the 
section,  and  would  restrict  its  application  to  those  cases  where  there 
would  ordinarily  be  little  trouble  in  serving  a  defendant  in  person, 
inasmuch  as  if  he  were  the  master  of  the  place  he  ought,  as  a  rule, 
to  be  easily  discovered.  I  think  that  this  contention  is  not  correct, 
and  that  the  words  bear  their  ordinary  meaning,  and  refer  to  the 
place  where  a  man  is  employed  in  business  in  the  some  way  as  the 

(n)  16  Ob.  D.  487. 
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preceding  words  refer  to  the  place  where  he  has  his  abode,  even  f.o. 

though  he  is  not  master  thereof.     To  read  the  words  otherwise  1592 

woald  give  the  word  '*  his  '*  a  different  meaning  as  applied  to  place 
of  abode  from  that  which  it  would  bear  in  reference  to  place  of  «• 

badness.     His  "  place  of  abode  "  does  not  mean  the  place  which  

belongs  to  him,  but  the  place  where  he  abides.     A  man  living  in  a       ^^^*  *^' 

eoffee  palace,  hotel,  or  lodging  honse,  or  residing  at  home  with  his 

parents,  has  his  place  of  abode  where  he  lives,  though  he  is  not  the 

master  or  owner  thereof.    Even  in  the  case  of  a  man  who  hired  a 

particular  room  in  a  lodging  house,  it  would  be  very  literal  language 

to  speak  of  the  room,  and  not  the  house,  as  his  place  of  abode;  and  to 

require  service  on  a  person  at  that  room  would,  in  most  cases,  destroy 

the  efficacy  of  the  enactment.    So  with  **  his  place  of  business."    The 

pronoun  does  not  imply  ownership  of  the  place,  or  of  the  business 

carried  on  there,  but  is  used  colloquially  to  express  the  place  where 

the  person  performs  his  business.      Any  uncertainty   as   to   the 

sommons  reaching  the  defendant  will  arise  whatever  interpretation 

is  put  upon  these  words,  because  that  uncertainty  is  caused  by  the 

absence  of  any  limitation  as  to  the  person  apparently  of  the  age  of 

sixteen  with  whom  the  summons  is  to  be  left.     In  view  of  this 

uncertainty,  it  seems  to  me  that  justices  ought  to  be  very  particular 

in  requiring  strict  proof  of  service  when  the  provisions  of  this  part 

of  sec.  23  are  made  use  of,  and  the  defendant  does  not  appear. 

I  concur  with  His  Honor  the  Chief  Justice  that  the  rule  should 
be  discharged,  with  costs. 

Solicitor  for  appellant :  Kane. 

Solicitor  for  respondent :  Guinness,  Crown  Solicitor. 

W.  H.  M. 
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^gg2  WaUr  Act  1890  (No.  1156),  «».  483,  626Seco9€fy  qf  toUm— Bight  t^  eoumeU 

March  28.  or  local  govcrmng  hodg  to  ant  i»  Us  oum  name. 

The  provisions  of  sec.  525  of  Act  No.  1156  which  empowers  the  locsl  governing 
body  to  appoint  a  person  to  collect  and  recover  rates  and  charges  do  not  affect  or 

•  limit  the  right  of  the  local  governing  body  to  sne  in  its  own  name  under  sec.  488 

•  of  that  Act  fbr  the  recovery  of  such  rates. 

Order  nisi  to  review. 

This  was  an  order  nisi  to  review  the  decision  of  the  police 
magistrate  at  Hamilton.  In  a  complaint  in  which  the  Goandl  of 
the  Borongh  of  Hamilton  were  complainants,  and  James  King  Son 
was  defendant,  the  magistrate  made  an  order  against  the  defendant 
for  the  recovery  of  111.  14«.  6d.  in  respect  of  water  supplied  by 
meter  to  the  defendant  by  the  complainants.  The  order  nisi  to 
review  this  decision  was  obtained  npon  the  ground  that  the  com- 
plainants were  not  empowered  to  sue  in  the  name  of  the  council, 
but  that  some  person  should  have  been  appointed  by  the  proper 
local  governing  body  to  collect  and  recover  the  amount  alleged  to 
be  due. 

Davis  to  show  cause — ^By  sec.  488  of  Act  No.  1166  the  "Board" 
is  empowered  to  recover  rates  and  charges;  by  sec.  517  the  term 
"Board"  means  "the  local  governing  body;**  and  by  sec.  616  "the 
local  governing  body"  any  town,  borough,  or  shire.  There  is 
nothing  in  the  complaint  to  show  that  it  was  not  made  under 
sec.  428.  By  sec.  626,  which  empowers  the  local  governing  body 
to  appoint  some  person  to  collect  and  recover  rates  and  charges,  it 
is  expressly  provided  that  nothing  therein  contained  is  to  affect  or 
limit  the  power  of  distress  conferred  by  sec.  488  on  the  local 
governing  body.  The  principle  that  local  bodies  may  sue  in  their 
own  names  is  well  established:  Reg.  v.  Carr  (a) ;  Kew  v.  Whidy- 
combe  (b) ;  Pinkerton  v.  Heaney  (c). 

Fisk  in  support  of  rule  nisi — If  any  effect  is  to  be  given  to 
sec.  626,  it  must  be  to  regulate  the  powers  of  the  local  governing 
body.  That  section  expressly  provides  for  the  procedure  to  be 
adopted  in  this  class  of  case. 

(a)  1  V.K.  (L.)  1.  (i)  12  V.L.R.  347.  (c)  15  V.L.B.  392. 
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HiGiHBOTHAM ,  G.J.  The  objection  to  this  deciBion  was  that  the 
complainant  was  not  empowered  to  soe,  and  that  some  person  should 
hire  been  appointed  by  the  local  goyeming  body.  We  think  that 
the  local  goyeming  body,  that  is  to  say,  the  Coanoil  of  the  Borongh 
of  Hamilton,  had  power  under  sec.  488  to  sue  in  its  own  name  to 
lecoyer  this  debt.  That  is  quite  consistent  with  the  fact  that  it 
may  also  under  sec.  626  sue  in  its  own  name,  although  it  may  be 
tiie  effect  of  that  section  that  if  it  think  fit  it  may  appoint  some 
person  to  collect  and  recoyer  such  debt.  In  both  aspects  of  this 
ease  I  think  the  objection  £eu1s,  and  the  order  to  reyiew  must  be 
discharged,  with  costs. 

Hood,  J.  I  concur  in  the  judgment  of  the  dourt,  but  I  do  not 
tgree  at  present  with  the  construction  put  upon  sec.  626. 

Williams,  J.  All  that  is  necessary  for  us  to  decide  now  ia  that 
the  council  may  sue  in  its  own  name  under  sec.  488. 

HiemBOTHAM,  C.J.  I  stated  that  under  sec.  626  the  council 
may  haye  power  to  sue  in  its  own  name.  That  is  my  impression, 
but  no  doubt  in  this  case  the  Court  merely  decides  that  the  council 
may  sue  in  its  own  name  under  sec.  488. 

Solicitor  for  complainant:  HiU. 

Solicitors  for  defendant:  Hart  d  Benjamin. 

W.H.M. 
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BENNETTS  «.  BENNETTS.  ApHlh^^. 

Muritiffe  0nd  mairwmomal^Praeiiee^Marriaffe  Act  1890  {Ifo.  1166),  #.  Ill—      WiUiaim;  J. 
DinorcB — Afplieaium  for  pojfmsni  of  mone^  into  Court  for  invettigaikm  qf 
pHitUmof'9  ease* 

AppUoUaons  Dnder  flee.  Ill  of  Act  No.  1166,  for  payment  of  money  for  the 
pvpoie  of  enabling  the  petitioner's  proctor  to  investigate  the  case  on  behalf  of 
the  petitioner,  may  be  made  to  a  jndge  in  Chambers. 

Applioaiion  on  behalf  of  the  petitioner  in  a  suit  for  divorce  for 
the  payment  of  money  by  the  respondent  to  enable  the  proctor  of 
the  petitioner  to  inrestigate  the  merits  of  the  petitioner's  case  under 
the  proyisions  of  sec.  Ill  of  the  Marriage  Act  1890, 
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The  managing  clerk  of  the  proctor  for  petitioner  in  support  of 
the  application. 

[WiLLUMS,  J.  Shonld  not  this  application  be  made  to  the 
Court?  ' 

Maude,  amictti  curia — These  applications  have  always  been 
made  upon  summons,  and  no  objection  has  been  taken  until  the 
case  of  Otway  y.  Otway  (unreported),  when  the  objection  was 
taken,  and  Holroyd,  J.,  considered  the  objection  a  good  one,  but  by 
consent  of  both  parties  the  matter  was  heard  by  the  judge  sitting 
as  the  Court.] 


Williams,' J.^  There  seems  to  be  a  great  doubt  as  to  this 
point,  and  I  will  adjourn  the  application  for  the  purpose  of  con- 
sulting with  the  other  judges. 

Williams,  J.  I  have  consulted  two  of  my  brother  judges  as  to 
this  point,  and  we  think  it  is  not  free  from  difficulty,  having  regard 
to  the  interpretation  section  of  this  Act,  read  with  sec.  Ill,  under 
which  this  application  is  made.  Having  reference,  however,  to 
sees.  122  and  128,  we  think,  with  some  doubt,  that  the  former 
practice  may  be  adhered  to,  and  that  the  application  can  be  heard 
by  a  judge  in  Chambers.  There  is  a  double  doubt — ^whether  the 
application  should  not  be  made  to  the  Court,  and  also  whether  it 
should  not  be  made  to  the  judge  sitting  in  divorce  proceedings. 
We  prefer  to  follow  the  practice  which  has  hitherto  prevailed,  and 
I  will  therefore  hear  the  application. 


Proctors  for  petitioner : 
Bespondent  in  person. 


Cleverdon,  Weatley  d  Dale. 


W.  H.  M. 
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PATERSON  «.  MoCAETHY. 

Mortgagor  and  martgaffe&^Fraetioe—'*  JluU§oftk«  Supreme  Cowri  1884"— Orclar 
ZZZ,  r.  6  (Jl) — SpeeiaUy  endoned  wrU — deHon  hy  mortgagee  againet  mortgagor 
far  poaseseion  of  lamd—Tenamcg  created  hg  deed  of  mortgage— Attortmeni— 
LaMord  and  tenant^Order  XIV.,  r.  1. 

Where^  by  a  mortgage  deed,  the  morfcgsgor  attorns  to  the  mortgagee,  the 
mortgagee  ii  entitled,  upon  default  being  made,  to  specially  endorse  )us  writ  within 
the  profidonB  of  Order  IIL,  r.  6  (F,),  for  the  reooyexy  of  the  land. 


Tms  was  an  application  on  behalf  of  the  plaintiff  for  leave  to 
sign  final  judgment  under  Order  XIV.,  r.  1. 

The  writ  was  endorsed  in  the  following  form  : — "  Statement  of 
claim:  The  plaintiff's  claim  is  that  he  is  entitled  to  the  possession  of 
all  that  piece  with  the  appurtenances  thereto  (land  was  described). 
On  11th  November  1890  the  defendant,  by  an  instrument  in 
writing  under  the  Transfer  of  Land  Act,  mortgaged  the  said  lands 
to  the  plaintiff,  and  by  clause  14  of  the  said  instrument  the 
defendant  attorned  and  became  tenant  of  the  said  lands  with  the 
buildings  thereon  to  the  plaintiff  from  year  to  year  at  a  yearly 
'  rental  provided  by  the  said  clause  and  payable  as  thereby  provided, 
and  by  the  said  clause  it  was  agreed  by  and  between  the  parties 
that  it  should  be  lawful  for  the  plaintiff  at  any  time  after  default 
dioald  have  been  made  in  the  performance  or  observance  of  any 
of  the  covenants  in  the  said  instrument  contained  or  implied  and 
on  the  part  of  the  defendant  to  be  performed  or  observed  without 
giving  any  previous  notice  or  making  any  demand  to  enter  upon  and 
take  possession  of  the  said  lands  and  buildings  and  to  determine  the 
said  tenancy  created  by  the  said  attornment.  Default  was  made  in 
certain  of  the  covenants  in  the  said  instrument  contained  or  implied, 
namely,  the  covenant  contained  in  the  2nd  clause,  to  pay  to  the 
plaintiff  on  the  7th  November  and  7th  May  respectively  in  each 
7ear,  interest  on  the  sum  of  6,5002.  or  so  much  thereof  as  was 
^paid,  at  the  rate  of  8  per  cent,  per  annum;  such  default  being  the 
non-payment  of  2662*  interest  or  any  part  of  such  on  the 
7ih  November  1891,  or  at  all.  Default  was  also  made  in  the 
ooienant  to  pay  rent  under  clause  14,  inasmuch  as  no  payment  of 
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rent  has  ever  been  made,  and  the  rent  due  on  the  7th  November 
1891|  namely,  266Z.,  has  not  been  paid,  nor  has  any  part  thereof. 
On  the  4th  March  1892  the  plaintiff,  by  his  agent  J.  P.  Tomer, 
entered  upon  and  demanded  possession  of  the  said  lands,  and  gave 
the  defendant  notice  in  writing  to  forthwith  qoit  the  said  lands, 
whereby  the  said  tenancy  was  determined,  but  the  defendant 
refused  and  still  refuses  to  deliyer  up  or  quit  possession  of  the  said 
lands  and  remains  in  wrongful  possession  thereof.  The  plaintiff 
claims :  '  Possession  of  the  said  lands.'  *' 

The  defendant,  who  appeared  to  the  writ,  took  the  objection 
that  an  action  of  this  description  could  not  be  made  the  subject  of 
a  special  endorsement. 

MitcheU  in  support  of  the  application — This  case  is  exactly 
coTered  by  the  decision  in  Daulmz  v.  Lavington  (a),  where  it  was 
laid  down  that  the  relationship  of  landlord  and  tenant  may  be 
created  by  a  mortgage  deed,  and  that  claim  by  the  mortgagee 
against  the  mortgagor  to  recover  possession  of  the  land  may  be 
the  subject  of  a  specially  endorsed  writ  within  the  provisions  of 
Order  III.,  r.  6.  That  case  has  been  followed  in  the  case  of 
HaU  V.  Comfort  (6),  and  Murnford  v.  Collier  (c). 

Cur.  adv.  mdU. 

WiLLiiJfS,  J.  An  application  was  made  to  me  in  this  matter 
for  leave  to  sign  final  judgment  under  Order  XIY.,  r.  1.  There 
was  substantially  no  defence  upon  the  merits,  but  the  question 
turned  upon  the  construction  of  Order  HI.,  r.  6.  It  was  objected 
that  this  case  did  not  fall  within  the  words  of  the  rule :  "  Actions 
for  the  recovery  of  land  with  or  without  a  claim  for  rent  or  mesne 
profits  by  a  landlord  against  a  tenant  whose  term  has  expired  or  has 
been  duly  determined  by  notice  to  quit.''  The  action  in  this  case 
was  a  claim  that  the  plaintiff  is  entitled  to  possession  of  the  land 
upon  certain  grounds ;  that  default  had  been  made  in  payment  of 
principal  and  interest  secured  by  the  mortgage,  and  that  defiAnlt 
had  been  made  in  the  covenant  to  pay  rent  included  in  the  mortgage. 

(•)  13  Q.B.D.  347.  (6)  18  Q.B.D.  11.  (c)  26  Q,B.D.  279. 
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The  plaintiff  claimed  possession  of  the  land.  Then  there  was  the 
osaal  clause  of  attornment  in  the  mortgage  by  which  the  mortgagor 
attorned  as  tenant  to  the  mortgagee  at  a  certain  rent,  that  rent 
being  the  interest  secured  by  the  mortgage.  I  must  say  that,  if 
this  matter  had  been  res  integra,  I  should  have  said  that  this 
aeiion  did  not  come  within  that  class  of  actions  referred  to  in 
Order  IQ.,  r.  6.  In  the  absence  of  authority  I  should  have  been 
prepared  so  to  decide.  My  impression  certainly  is  that  that  rule 
applied  to  ordinary  cases  of  landlord  and  tenant  and  not  to  cases  of 
ihis  description.  But  English  cases  were  cited  by  Mr.  Mitchell 
which  are  contrary  to  this  impression.  The  case  of  Davibuz  v. 
Lcarington  (d),  which  was  followed  by  Hall  v.  Comfort  (e)  and 
Muatford  y.  Collier  (J),  decides  that  an  action  of  this  kind  may  be 
the  subject  of  special  endorsement.  I  cannot  distinguish  the 
present  case  from  those  authorities,  especially  the  principal  case  of 
Daubuz  y.  Lavington^  which  was  the  ground  for  the  subsequent 
dedsions.  I  think,  therefore,  the  best  plan  is  to  follow  the  English 
deeisions,  though  I  do  not  agree  with  them  or  with  their  reasoning. 
The  summons  will  therefore  be  allowed,  but  I  shall  make  no  order 
as  to  costs.     I  will  stay  execution  for  three  days. 


1892 
Patbbsov 

V. 

MoCabtht. 
WilUam9,J. 


Solicitors  for  plaintiff:  Brake  dt  Oair. 
Solicitor  for  defendant :  Little. 


Summons  allowed. 


W.  £[.  M. 


(<Q  18  Q.B.D.  847. 


(«)  18  Q.B.D.  11. 


(/)  26  Q.B.D.  279. 
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[IN  CHAMBBRS.] 
NEW  ORIENTAL  BANK  CORPORATION  LIMITED  «.  PETT. 

Practiee-''BuU9ofthe8iiprem€CournQM'''-Order2aV^r.l^Ord^ 
Speeialljf  endorsed  writ — Claim  for  intereet, 

A  claim  for  interett  at  a  oertain  rate  on  an  overdrawn  acoonnt  cannot  form  the 
fabject-matter  of  a  specially  endorsed  writ,  where  there  is  no  allegation  that  there  is 
a  contract,  express  or  implied,  to  pay  such  interest  at  that  rate  or  any  other 
specified  rate. 

This  was  an  application  on  behalf  of  the  plaintiffs  for  leave  to 
sign  final  judgment  under  Order  XTV.,  r.  1.  The  statement  of 
claim  endorsed  on  the  writ  was  as  follows : — 

**  The  plaintiffs'  claim  is  for  the  defendant's  OTerdrawn  account  with  the  plaintiffs, 
and  interest  thereon.     Particulars : — 


Overdraft 

Interest  thereon  from  30th  Sept.  1891  to  date, 
at  9  per  cent. 


2,826/.    7«.    Sd, 

141/.    4f.    Sd. 
2,960/.  12«.    4d/' 


Movie  to  oppose — The  writ  is  not  specially  endorsed.  It  con- 
tains a  claim  for  interest  at  9  per  cent.,  and  there  is  nothing  to 
show  that  it  arises  out  of  any  agreement,  express  or  implied. 
There  is  nothing  to  show  that  9  per  cent,  is  the  usual  rate.  The 
statement  of  claim  on  the  writ  should  show  how,  and  upon  what 
contract,  the  claim  for  interest  is- based. 

Counsel  referred  to  Coane  v.  Thonias  Bent  Land  Co.  (a). 

The  managing  clerk  of  the  solicitors  for  the  plaintiffs — Upon  an 
overdrawn  account  there  is  always  an  implied  contract  to  pay 
interest.  In  a  case  of  Waite  v.  Power,  referred  to  in  the  Annwd 
Practice  1892,  p.  202,  where  the  claim  was  partly  for  money  lent, 
with  interest  thereon,  the  Court  held  that  the  item  for  interest, 
though  no  express  agreement  therefor  was  alleged,  did  not  prevent 
the  writ  from  being  specially  endorsed. 

(a)  17  V.L.R.  198. 
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WiuiAHBy  J.    There  is  nothing  to  show  how  this  claim  for  1B92 

interest  ariseSy  and  no  allegation  whether  there  was  any  contract  to  nbw  OsiBirrij. 
pay  interest  at  9  per  cent,  or  at  any  other  rate,  and  I  think  it  '^^  LnSraD* 


cannot,  therefore,  be  claimed  on  a  writ  specially  endorsed, 
dismiss  the  summons,  with  8L  da.  costs. 

SummonB  dismissed,  with  costs. 

Solicitors  for  plaintiffs :  Attenboroughf  Nunn  dk  Smith. 
Solicitors  for  defendant :  Alex.  Orant  dk  Son. 

W.  S.  M. 


0. 

Pbtt. 
WiUiaim9,J. 


JJS  CHAMBEBS.J 

BANK  OP  VICTORIA  v.  PERRIN. 

ftvetiee—'^Suleg  of  the  Supreme  Court  1884  "--Order  III,,  r.  6^Specially  endorsed 
wfit— Claim  for  iniereet  under  ffuarcmtee — Order  XZX,  r.  11 — Date  of  delivery 
M  writ  epeeiaily  endoreed — Order  XIX,,  r.  4 — Signatmre  to  pleadings, 

A  ehim  for  interest  under  a  gnarantee  providing  for  payment  of  "  usual  rate  of 
interest"  may  be  the  subject-matter  of  a  specially  endorsed  writ. 

A  writ  specially  endorsed  need  not  have  the  word  ^<  deliyered,"  nor  the  date  of 
deHrery,  at  the  end  thereof. 

A  qiwcially  endorsed  writ  may  be  signed  in  the  name  of  a  firm  of  solicitors. 

This  was  an  application  on  behdf  of  the  plaintiffs  for  leaye  to 
sign  final  judgment  under  Order  XTV.,  r.  1.  The  statement  of 
claim  endorsed  on  the  writ  was  in  the  following  form  : — 

"ThepUintiffs'  claim  is  agfunst  the  defendant  as  surety  for  12,919Z.  16#.  Sd.,  for 
principal  moneys  lent  and  advanced  by  the  plaintiff  bank  to  the  City  of  lUehmond 
Coffee  Palace  Company  Limited,  by  way  of  oyerdraft,  with  interest  thereon  on  the 
joint  and  several  guarantee  of  the  said  defendant  and  others,  dated  the  80th  day  of 
July  1888.    Pturticulars  :— 

1891. 

Bee  81— To  amount  of  overdraft  at  this  date    12,645/.    8#.    7d, 
1892. 
.    April  8— Interest  thereon  at  8  per  cent,  per 

annum  ...  ...  ...         274/.    7«.    Sd. 


12,919/.  16#.    Zd. 


1892 
April  28,  29. 

WUUam,  J. 


(Signed)        Moulb  &  Seddov.*' 

The  affidavit  in  support  of  the  application  set  oat  the  guarantee 
iipon  which  the  defendant  was  sued.      By   this  guarantee  the 
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defendant  ondertook  to  pay  the  amount  of  the  orerdraft^  npon 
notice  giyen  by  the  bank,  with  interest  thereon  at  the  usual  rale. 
The  affidavit  stated  that  the  sum  claimed  was  due  and  owing.  The 
affidavit  used  by  the  defendant  did  not  deny  the  debt,  but  stated 
that  several  sums  had  been  paid  in  by  the  liquidator  of  the  coffee 
palace,  and  set  out  the  notice  to  pay  which  was  given  to  the 
defendant  by  the  plaintiffs  in  September  1891,  in  which  the 
principal  sum  of  12,166Z.  189.  6c2.  was  claimed,  with  interest  at  the 
rate  of  8  per  cent.  The  judge  directed  that  the  plaintiffs  should  file 
an  additional  affidavit,  stating  whether  8  per  cent,  was  the  usual  rate 
of  interest,  what  was  the  principal  now  due  under  the  guarantee, 
and  whether  sums  had  been  paid  into  the  account  by  the  liquidator 
of  the  Coffee  Palace  Company.  An  affidavit  was  accordingly  filed, 
stating  that  8  per  cent,  was  the  interest  agreed  upon,  and  was  the 
usual  rate  of  interest,  and  that  the  principal  sum  due  was 
12,154Z.  1«.  4(2.,  and  no  moneys  had  been  paid  into  this  account  by 
the  liquidator.  It  was  not  stated  on  the  vmt  that  it  had  been 
delivered,  and  did  not  state  date  of  delivery.  There  was  an  endorse- 
ment of  the  date  of  service  in  the  usual  form. 


WeigaJl  to  oppose — There  are  several  objections  to  this  applica- 
tion. There  is  a  claim  for  interest,  and  such  claim  is  not  the 
subject  of  a  special  endorsement:  Coane  v.  Thomas  Bent  Land 
Co.  (a).  There  is  nothing  to  show  that  they  are  entitled  to  interest 
at  the  rate  of  8  per  cent.  Further,  there  is  nothing  to  show  the 
date  of  delivery  as  required  by  Order  XIX.,  r.  11.  This  is  a  fatal 
objection:  Harris  v.  Moore  (not  reported).  The  writ  is  a  pleading: 
Anlaby  v.  Praetorius  (b).  The  writ  is  signed  in  the  name  of  a 
firm,  and  it  should  be  signed  by  a  solicitor,  not  by  the  firm: 
Order  XIX.,  r.  4. 

Moule  in  support — The  interest  is  claimed  under  a  guarantee, 
which  provides  that  interest  at  the  ''  usual  rate  "  may  be  charged. 
It  clearly  arises  out  of  an  express  agreement,  and  the  amount  is 
merely  a  matter  of  proof.  A  specially  endorsed  writ  need  not 
have  the  word  ''  delivered  "  nor  the  date  of  delivery  at  the  end  of 


(a)  17  V.L.R.  198. 


(»)  20  Q.B.D.  764. 
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the  stetemdnt  of  claim :  Ve<Ue  v.  At^onuUic  Bailer  Feeder  Co.  (c). 
The  writ  is  issued  according  to  the  form  given  by  the  roles. 
It  would  be  impossible  to  endorse  the  date  of  delivery  upon 
these  writs.  Order  XIX.,  r.  4,  does  not  apply  to  specially 
endorsed  writs,  and  such  writs  may  be  signed  in  the  name  of 
a  firm. . 


1892 

Bakx 
ov 

VlOTOBU 
9. 

PBSBnr. 
WUUami,  J. 


WniLiAMS,  J.    I  think  that  in  this  claim  interest  is  properly 

claimed,  and  is  payable.    The  guarantee  provides  fo'r  it.    I  gave  a 

decision  yesterday  in  Harris  y.  Moore,  in  which  I  held  that  a 

specially  endorsed  writ  should  show  the  date  on  which   it  was 

deliyered ;  in  other  words  that  Order  XIX.,  r.  11,  applied.     I  was 

not  referred  then  to  the  case  of  VeaU  v.  Automatic  Boiler  Feeder 

Co.  (c),  and  I  now  think  my  previous  decision  was  clearly  wrong. 

Hawkins,  J.,  in  the  case  now  cited,  says : — "  The  special  endorse- 

ment  on  the  writ  is  in  place  of  a  statement  of  claim,  and,  although 

it  is  practically  the  form  to  be  used  where  separate  statements  of 

claim  are  made,  I  do  not  think  it  essential  that  the  word  *  delivered' 

ahonld  be  on  the  back  of  the  writ.    I  cannot  see  any  object  in 

baring  it  there.    No  doubt  the  date  of  the  issue  of  the  writ  should 

be  stated  on  it  before  service,  but  a  man  knows  when  a  writ  is 

sened  on  him,  and  if  it  were  necessary  to  state  the  date  of  service 

before  serving  it,  the  process  server  would  have  to  carry  a  pen  and 

ink  and  insert  the  date  at  the  time  of  effecting  service.     He  might  as 

well  be  required  to  fill  up  on  the  spot  the  memorandum  of  service. 

Moreover,  one  does  not  speak  of  delivering  a  specially  endorsed  writ, 

bat  of  serving  it.     The  objection  is  without  substance,  and  we  would 

be  yielding  to  a  technicality  if  we  allowed  it."    I  do  not  hesitate  to 

say  that  we  have  carried  technical  objections  in  respect  of  special 

endorsements  as  far  as  we  should  go,  and  I  am  not  disposed  to 

can7  ^^^  luiy  further.     Then  it  is  said  that  the  writ  is  not  signed 

by  the  solicitor ;  it  is  signed  by  ^'Moule  &  Seddon,"  and  I  think  that 

that  is  8u£Eicient.    As  to  the  merits,  it  appears  that  there  is  this 

nun  of  12,1542.  1«.  4d.  due  as  principal,  and  the  guarantee  provides 

for  interest  at  the  rate  of  8  per  cent.     The  affidavits  filed  in  answer 

to  the  application  simply  say  that  the  defendant  has  a  claim  against 

(o)  18  Q.B.D.  681. 
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some  oo-goarantors.  I  think,  therefore,  that  the  plaintiffs  are 
entitled  to  judgment  for  this  sum  of  12,1642.  U.  4d.^  with  interest 
at  the  rate  of  8  per  cent,  from  the  21st  September  1891,  when 
notice  was  given,  np  to  the  date  of  this  application. 

Summons  aUowed^  mth  coiU. 


Solicitors  for  plaintiffs :  Moule  <t  Seddon. 
Solicitors  for  defendant :  We$iley  dt  Demaine. 


W.  H.  U. 


F.O. 

1891 
August  12, 
8epL  1. 

1892 
Feh.  19,  22, 


BOBEBTS  «.  BALFOUB. 

Vendor  a/nd  purehater — SaU  of  Icmd-^TiiU — Implied  ohUgafUm  to  make  a  good 
IS.  Htle — CondUione  of  sale — Xweluding  UabiUtg — JVb  title  to  portion  of  land 

sold — Compensation, 

As  a  general  rule,  if  a  person  sells  real  or  personal  property,  representing  it  as 
his  own,  be  contracts  impliedly,  if  not  expressly,  that  it  is  his,  and  is  answerable  on 
the  contract  to  the  purchaser,  if  it  turns  out  that  it  is  not. 

But  where  trustees  selling  real  estate  by  the  conditions  of  sale  provided  that 
they  would  only  enter  into  the  usual  covenant  that  they  had  not  encumbered  the 
property,  and  that  all  deeds  and  documents  in  their  possession  might  be  inspected  by 
the  purchaser,  but  that  otherwise  the  whole  burden  and  expense  of  procuring 
evidences  of  title  and  any  abstract  which  he  might  require  should  rest  upon  the 
purchaser,  and  also  provided  that  objections  and  requisitions  to  title  should  be  made 
within  a  limited  time,  and  if  not  so  made  should  be  considered  as  absolutely  waived 
by  the  purchaser,  who  should  be  oonsidtoed  as  having  accepted  title. 

Held,  that  the  conditions  of  sale  amounted  to  an  express  exdunon  of  the 
trusters'  implied  obligation  to  make  a  good  title;  and  that  a  purchaser,  who,  having 
inspected  the  deeds  and  documents  in  the  vendors'  possession  and  made  no  objections 
to  or  requisitions  on  title,  and  paid  the  whole  of  the  purchase  money,  was  therefore 
considered  as  having  accepted  title,  and  was  not  entitled  to  relief  on  the  ground  that 
the  vendors  had  no  title  to  a  portion  of  the  property  sold,  the  vendors  being  ignorant 
of  that  fact  till  after  the  purchase  money  had  b^n  paid  and  distributed  among  their 
oestuis  que  trust. 


Action  by  purchaser  against  vendors  of  land,  claiming  damages 
or  compensation  in  respect  of  a  portion  of  the  land  bought,  to  which 
vendors  could  give  no  title. 

By  a  contract  in  writing,  dated  15th  November  1887,  the  plaintiff 
William  Henry  Boberts  purchased  from  John  Bachan  &  Co.,  as 
agents  for  the  vendors,  James  Balfour  and  William  Templeton  as 
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trustees  of  the  will  of  James  Phillips,  deceased,  for  the  sum  of  f.o. 

1,0S6I.,  certain  land  therein  described  as  "part  of  Grown  suburban         1801-2 
allotment  9,  parish  of  Cut-paw-paw,  containing  1  acre,  1  rood,       R^S^jg 
87A  perches,  having  a  frontage  to  Steyedore  Street  of  68  feet  «• 

11^  inches,  and  to  the  Melbourne  Boad  of  147  feet  10  inches,  and 
being  irregular  in  shape." 

Among  the  conditions  of  sale  attached  to  the  contract  were  the 
following : — 

*'5.  AU  deeds  and  docnments  in  the  poflsession  of  the  Tendon  relating  to  the 
title  to  the  property  bought  by  each  purchaser  shall  be  produced  to  such  purchaser 
or  his  solicitor  for  inspection  upon  his  making  application  for  the  same  to  the 
fendofs'  solicitors,  Messrs.  Malleson,  England  &  Stewart,  Queen  Street,  Melbourne, 
within  four  days,  and  the  purchaser  shall  within  fourteen  days  from  the  day  of 
nie  deliTer  to  the  vendors'  solicitors  a  statement  in  writing  of  all  objections  or 
requisitions  (if  any)  to  or  on  the  title,  and  all  objections  or  requisitions  not 
indnded  in  such  statement  shall  be  considered  as  absolutely  waived,  and  such 
parchsser  shaU  be  considered  as  having  accepted  the  title." 

*'7.  If  any  purchaser  shaU  within  the  time  aforeaud  make  any  requisition  upon 
ike  title,  or  abstract  or  evidence  of  title,  particulars,  conditions,  conveyance,  or 
otherwise,  which  the  vendors  shall  be  unable  or  unwilling  to  remove  or  comply 
with  (which  right  of  election  the  vendors  absolutely  reserve  to  themselves),  the 
foidan  may  by  notice  in  writing  annul  the  sale,  repay  the  purchase  money,  and 
retom  the  ]iromissory  notes." 

"8.  All  abstracts  of  title  attested,  and  other  deeds  or  documents  whatsoever, 
whether  in  the  vendors'  possession  or  not,  which  may  be  required  for  verifying 
ilie  abstract  or  otherwise,  and  the  searching  for,  production  and  examination  of  all 
deeds  and  doeoments  not  in  the  vendors*  possession,  and  all  covenants  for  the 
production  of  deeds  or  documents  whatsoever,  or  which  may  respectively  be  required. 
Si  wen  under  these  conditions  or  otherwise,  shall  be  done  and  procured  by  and  at 
the  expense  of  the  purchaser  requiring  the  same." 

"10.  The  vendors,  being  trustees,  will  only  enter  into  the  usual  covenant  that 
they  haw  not  encumbered  the  property." 

The  sale  was  by  public  auction,  and  before  and  at  the  time  of 
nle  plans  of  the  land  were  exhibited,  showing  that  the  lot  was 
bounded  as  stated  in  the  contract  both  by  Steyedore  Street  and  the 
Melbourne  Boad.  The  title  to  the  land  was  under  the  old  systenii 
and  all  deeds  and  documents  in  the  possession  of  the  Tenders  were 
produced  for  the  plaintiff's  inspection,  but  they  showed  a  complete 
ri^t  in  Phillips  to  the  land  sold,  and  the  plaintiff  made  no  objec- 
tioDB  or  requisitions  on  title.  After  payment  of  the  whole  of  the 
purchase  money,  the  plaintiff  discovered  that  in  1870  Phillips  had 
■old  all  the  frontage  to  Steyedore  Street,  and  executed  a  oonyeyance 
thereof  to  the  purchaser,  in  whose  assigns  the  title  and  possession 
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F.o.  were  at  the  time  of  sale.    The  vendors  sold  ander  the  bond  fide 

I89r2        belief  that  the  whole  of  the  land  belonged  to  the  estate,  and  were 

' —         not  aware  until  after  they  had  received  the  whole  of  the  porchase 

V.  money  and  distributed  it  among  the  beneficiaries  that  Phillips  had 

parted  with  any  portion  of  it. 

The  purchaser  brought  the  present  action  for  damages  or  com- 
pensation in  respect  of  the  deficiency  in  area  of  the  property. 

The  arguments  sufficiently  appear  from  the  judgment  of  Hood,  J. 

Topp  and  WeigaU  for  the  plaintiff. 

Higgins  and  Hayes  for  the  defendants* 

Topp  in  reply. 

Cur.  adv.  vuU. 

S€pL7.  Hood,  J.    By  a  contract  in  writing  dated  the  15th  day  of 

November  1887,  the  plaintiff,  William  Henry  Roberts,  purchased 
from  John  Buchan  &  Co.,  as  agents  for  the  vendors,  for  the  sum 
of  1,026Z.,  certain  land  described  as  ^'part  of  Grown  suburban 
allotment  9,  parish  of  Gut-paw-paw,   containing  1   acre  1  rood 
87i^  perches,  having  a  frontage  to  Stevedore   Street  of  68  feet 
11^  inches,  and  to  the  Melbourne  Bead  of  147  feet  10  inches, 
and  being  irregular  in  shape."     The  sale  was  by  auction,  and 
before  and  at  the  time  of  the  sale  plans  were  exhibited  on   the 
vendors'    behalf   showing    that   this   lot  was  bounded  both   by 
Stevedore   Street  and  the  Melbourne    Boad,    and    the    plaintiff 
bought  under  the  belief,  induced  by  the  description  and  the  plans, 
that  he  was  buying  land  having  a  frontage  to  both  streets*     The 
vendors  were  James  Balfour  and  William  Templeton,  as  trustees 
of  the  will  of  James  Phillips,  deceased,  and  they  received  from 
the  plaintiff  the  whole  of  the  agreed  purchase  money,  and  on  the 
28rd  April  1890  they  signed  a  receipt  therefor.    Shortly  after 
the  purchase  the  vendors'  solicitors  produced  to  the  plaintiff  the 
title  to  the  property.    This  title  was  under  the  old  system,  and 
showed  a  complete  right  in  Phillips  to  the  land  sold,  and  the 
plaintiff  being  content  made  no  objections  or  requisitions.    After 
payment  of  the  purchase  money,  but  before  any  conveyance  wsa 
executed,  the  plaintiff  discovered  that,  in  1870,  Phillips    had 
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gold  all  the  Stevedore  Street  frontage,  and  had  dniy  executed  a 
eonveyance  thereof  to  the  purchasers,  in  whose  assigns  the  title 
and  possession  now  remain.  Of  this  fact  the  executors  of  Phillips 
were  in  ignorance  at  the  time  of  the  sale  and  receipt  of  the 
purehase  money,  and  they  sold  in  bond  fide  belief  that  the  whole 
of  the  land  was  theirs  to  sell. 

Under  these  circumstances  the  plaintiff  commenced  this 
action  claiming  damages  or  compensation,  and,  though  not  so 
put  in  his  pleadings,  his  case  was  argued  upon  the  principle 
that  a  purchaser  is  entitled  to  have  all  that  the  vendor  can 
eonyey,  with  compensation  for  deficiency,  if  any,  unless  there 
is  some  condition  in  the  contract  to  the  contrary.  To  this  the 
defendants  say,  first,  that  the  rule  does  not  apply  in  the  present 
ease,  as  they  were  only  trustees  selling  whatever  title  they  might 
haye.  So  far  as  this  part  of  the  defendants'  contention  is  concerned, 
there  is  no  express  statement  anywhere  that  they  were  selling 
dieir  right,  title,  and  interest  only.  The  contract  was  made  by 
John  Buchan  &  Go.  as  agents  for  the  vendor,  and  the  sale  was  by 
order  of  the  Trustees,  Executors  &  Agency  Company  Limited,  on 
behalf  of  the  trustees  of  the  will  of  James  Phillips,  deceased,  and 
the  only  other  reference  to  the  position  of  the  defendants  is  in 
eondition  No.  10,  which  states  that  the  vendors,  being  trustees,  will 
only  enter  into  the  usual  covenant,  that  they  have  not  encumbered 
the  property.  There  is  nothing  in  this  to  support  the  argument 
that  at  the  time  of  the  sale  it  was  not  intended  that  title  should  be 
made.  On  the  contrary,  it  is  clear  from  the  surrounding  circum- 
stances and  from  the  contract  and  conditions  of  sale  that,  when 
they  sold,  the  vendors  believed  they  could  give  a  good  title,  and 
intended  to  do  so.  The  defendants,  however,  further  say  that  even 
&ough  they  may  at  the  time  of  the  sale  have  intended  to  make 
title,  yet  they  are  now  relieved  from  their  obligation  by  reason  of 
the  conditions,  and  especially  by  condition  No.  5.  That  condition 
reads  thus: —  [The  learned  judge  read  the  condition  set  out  above] . 

Under  this  condition,  the  vendors  having  produced  for  the 
inspection  of  the  plaintiff  all  deeds  and  documents  in  their 
possession  relating  to  the  title,  and  the  plaintiff  having  made  no 
objection  or  requisition  within  the  stipulated  time,  it  is  contended 
on  behalf  of  the  defendants,  that  the  plaintiff  must  be  taken  to 
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have  accepted  the  title,  whatever  it  was,  and  to  have  waived  all 
objections,  no  matter  what  their  nature  might  be.  Indeed,  it  was 
broadly  urged  that,  even  if  the  deed  of  1870  had  conveyed  away  all 
the  land,  instead  of  part  only,  still  the  defendants  would  be  entitled 
to  retain  the  whole  of  the  purchase  money  and  give  the  plaintiff  in 
return  nothing  but  a  valueless  conveyance.  This  seems  a  startling 
conclusion,  though,  of  course,  if  it  is  the  correct  construction  of 
the  contract,  effect  must  be  given  to  it.  But  it  must  be  remembered 
that  in  cases  like  these  the  burden  is  on  the  vendor.  If  he  desires 
to  limit  the  liability  under  which  he  usually  rests  of  making  good 
title  to  the  land  which  he  sells,  he  must  do  so  in  terms  explicit, 
plain,  and  unambiguous :  Ellia  y.  Rogers  (a) ;  Re  Marsh  and 
Earl  OranviUe  (b).  The  conditions  of  sale  are  prepared  by  him. 
He  knows,  or  ought  to  know,  much  more  of  their  subject  matter 
than  a  purchaser  usually  knows  or  can  know,  and  where  the 
language  which  he  uses  is  at  all  ambiguous,  it  is  always  construed 
in  such  a  way  as  to  prevent  the  vendor  from  dealing  unfairly  with 
the  purchaser :  See  Re  Terry  <t  White's  Contract  (c) . 

Now,  does  this  condition,  No.  6,  or  any  other  in  this  contract  say 
plainly  or  by  necessary  implication  that  the  vendor  is  not  bound  to 
make  title  at  all  unless  required  to  do  so  within  the  stipulated  time, 
or  is  it  anywhere  conveyed  to  a  purchaser's  mind  that  he  may  have  to 
pay  his  money  and  get  nothing  for  it?  I  can  discover  nothing  of  the 
sort.  The  fair  interpretation  of  the  contract  and  conditions,  in  my 
opinion,  is  this.  The  vendors  sell  the  land,  and  undertake  to  make 
title  and  give  a  conveyance.  They  have  in  their  possession  deeds 
and  documents  which  show  good  title,  and  these  will  be  produced. 
If  there  is  anything  wrong  with  these  deeds  or  documents,  the 
purchaser  must  make  objections  and  requisitions,  and,  if  he  makes 
any  requisition  which  the  vendors  are  unable  or  unwilling  to  remove 
or  comply  with,  the  contract  may  be  annulled.  The  vendors  are 
bound  to  make  title,  but  if  no  objections  are  made  the  purchaser 
may  have  to  accept  an  infirm  title,  or  possibly  merely  a  possessory 
one.  Beyond  this  I  cannot  think  that  the  conditions  go,  nor  can  I 
read  them  to  mean  that  the  purchaser  is  not  to  get  the  land  which 
he  bought  and  paid  for,  nor  any  title  of  any  sort  to  it,  but  only 
a  mere  waste  piece  of  parchment  containing  idle  covenants. 

(a)  29  Ch.  D.  661.  {l)  24  Ch.  D.,  p.  17.  (e)  32  Ch.  D.,  p.  2S. 
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It  was,  however,  further  urged  as  an  answer  to  the  plaintiff's 
olaim  that  inasmuch  as  this  deed  of  1870  appears  to  have  been 
registered,  the  ^plaintiff  could  have  discovered  it  for  himself,  and, 
therefore,  the  doctrine  of  caveat  emptor  apphes.  The  strongest  case 
in  support  of  this  view  is  Clare  v.  Lamb  {d).  The  question  there 
was, ''  whether  the  purchaser,  having  paid  240Z.  for  property  to 
which  the  vendors  had  no  good  title,  could  recover  back  that  sum." 
It  was  held  that  he  could  not,  as  the  doctrine  of  caveat  emptor 
applied.     Grove,  J.,  in  giving  judgment,  said  : — 

"  If  a  man  goes  into  a  shop  to  bay  a  chattel,  the  8«ller,  especially  if  he  be  the 
muiitfactarer,  must  necessarily  know  more  of  the  nature  and  quality  of  the  article 
tkin  the  buyer  can.  In  that  case  the  rule  cc^veat  emptor  is  often  a  hard  one,  and  yet 
H  generally  applies.  In  the  case  of  the  purchase  of  an  interest  in  land,  the  person 
vbo  sells  places  at  the  disposal  of  the  buyer  such  title  deeds  as  he  possesses,  and 
vnder  which  he  claims.  The  purchaser  has  full  opportunity  for  investigating  the 
title  of  the  vendor,  and  when  he  takes  a  conveyance  he  is  assumed  to  have  done  so. 
Considerable  inconvenience  might  result  if  this  were  not  the  rule.  Conveyancers 
may  agree  upon  the  title,  and,  long  after  the  conveyance  has  been  executed,  the  whole 
tnasaction  completed,  and  the  proceeds  disbursed,  the  seller  might  be  called  upon  to 
retiffa  the  purchaae  money,  by  reason  of  some  defect,  of  which  he  had  no  notice  at  the 
time." 

If  the  reference  in  the  foregoing  extract  to  the  sale  of  a  chattel 
is  intended  to  imply  that  in  such  a  case  there  would  be  no  warranty 
of  title,  I  should  doubt  the  correctness  of  the  statement :  See 
Marley  v.  Attenborough  {e) ;  Eichkolz  v.  Bannister  (/) ;  and  so  far 
as  it  lays  down  any  general  rule  as  to  the  application  of  the  maxim 
eaoeat  emptor y  it  is  much  too  wide:  Jones  v.  Just  (g).  If  the 
decision  is  to  rest  upon  the  ground  of  inconvenience,  I  must  confess 
myself  unable  to  understand  why  it  should  be  deemed  inconvenient 
to  make  a  man  refund  money  received  by  him  upon  a  consideration 
which  he  has  failed  to  perform,  to  say  nothing  of  the  manifest 
injustice  of  such  a  proceeding.  But  this  decision  and  all  others 
of  a  similar  character  (whether  they  are  leased,  as  some  are,  upon 
an  application  of  this  maxim,  or,  as  others  are,  and  as  I  think  more 
properly,  upon  the  doctrine  of  merger)  are  clearly  distinguishable 
from  the  present  case.  They  are  all  cases  of  defects  discovered 
sfter  completion  and  execution  of  the  conveyance,  and  a  marked 
distinction  has  been  drawn  between  them  and  cases  like  this,  where 
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F.o.  the  mistake  is  ascertained  before  the  final  act.     "  Although  the 

1801-2         purchaser  has  paid  the  money,  yet  if  he  is  evicted  before  the  con- 

RoiwTs       veyance  is  executed  by  aU  the  necessary  parties,  he  may  recover  the 

«•  purchase  money  in  an  action  for  money  had  and  received,  although 

'       the  intended  covenants  do  not  extend  to  the  title  under  which  the 

^^^'  ^'  estate  was  recovered  " :  Sugden's  Vendor  and  Purchaser  (14lih 
ed.),  549.  And  where  there  has  been  only  a  partial  failure  of  title 
discovered  before  conveyance,  '^  a  court  of  equity  may  inquire  into 
all  the  circumstances,  and  may  ascertain  how  far  one  part  of  the 
bargain  formed  a  material  ground  for  the  rest,  and  may  award  a 
compensation  according  to  the  real  state  of  the  transaction": 
Johnson  v.  Johnson  (h) ;  Cripps  v.  Reade  {f, .  This  view  seems  to 
me  to  apply  to  the  present  case,  and  I  accordingly  propose  to  follow 
it. 

Much  was  said  about  the  possible  hardship  upon  the  defendants^ 
if  the  plaintiff  were  allowed  to  recover,  inasmuch  as  the  defendants 
may  have  distributed  the  assets  of  the  estate.  Even  if  this  were  so, 
and  even  if  they  had  no  remedy  over  against  the  persons  who  ha^e 
received  the  assets,  still  I  should  say  that  they  must  bear  the  loss. 
They  took  upon  themselves  to  sell  land  as  their  own  to  which  thej 
had  no  title,  when  it  was  as  much  open  to  them  as  it  was  to  the 
plaintiffs  to  search  the  registry,  and  as  between  the  two  innocent 
parties  it  seems  to  me  just  that  they  should  suffer.  It  was  also 
urged  in  argument  that  if  this  objection  to  title  had  been  taken  in 
time  the  defendants  might  have  cancelled  the  contract  under  the 
powers  given  by  condition  No.  7.  In  that  event  they  would  have 
had  to  return  the  purchase  money,  and  it  has  not  been  contended 
that  they  desire  now,  or  ever  did  desire,  to  get  rid  of  the  agreement, 
or  that  they  could  gain  anything  by  so  doing. 

It  was  admitted  during  the  hearing  that  the  trustee  company  had 
been  wrongly  joined  as  co-defendants.  They  will  be  struck  out,  and 
the  plaintiff  must  pay  any  extra  costs  occasioned  by  the  misjoinder, 
and  there  will  be  judgment  for  the  plaintiff  against  the  other 
.  defendants,  with  costs  for  100!.,  that  being,  in  my  opinion,  a  fair 
compensation  for  the  loss  sustained.  I  have  dealt  with  this  case 
throughout  apart  from  the  pleadings,  but  upon  the  points  raised 
and  argued  as  the  matter  proceeded. 

{h)  3  B.  &  P.  163.  (i)  6  T.R.  606. 
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From  this  decision  the  defendants  appealed  to  the  Full  Court. 
[Coram  Higinbotham,  C.J.,  Williams  and  Holboyd,  JJ.]  . 

Higgins  and  Hayes  for  the  defendants  appellants — The  learned 
primary  judge  confounds  compensation  for  deficiency  in  acreage 
or  quantity  with  compensation  for  deficiency  in  title,  and  gives 
eompensation  in  case  of  a  deficiency  in  title.  But  it  is  submitted 
that  where  the  title  is  deficient  compensation  cannot  be  awarded. 

[HoLBOYD,  J.  In  this  case  you  have  not  what  is  properly 
called  a  defective  title,  but  no  title  at  all  as  to  part.] 

The  description  in  the  contract  was  a  perfect  description  of  the 
land  which  the  vendors  were  selling,  but  there  was  an  error  in  title. 
Here  the  plaintiffs  accepted  title,  and,  there  having  been  no  fraud, 
ihey  are  thereby  estopped.  The  vendors  were  in  tl\is  case  not 
selling  their  right,  title,  and  interest,  if  any,  but  the  fee  simple, 
and  there  was  an  express  condition  that  the  purchaser  was  within 
a  certain  time  to  ascertain,  practically,  if  there  was  such  a  fee 
simple  as  he  was  satisfied  with ;  if  not,  he  was  to  take  objection  so 
&at  the  vendors  might  see  whether  or  not  they  would  rescind  the 
contract.  In  a  contract  for  the  sale  of  goods  it  is  assumed  that 
the  vendor  has  title,  but  in  the  case  of  sale  of  land  there  is  no  such 
diing  as  a  warranty  of  title,  the  title  to  real  estate  being  a  matter 
requiring  professional  learning:  Want  v.  Stallibras  (k);  Clare  v. 
Lamb  (I).  The  effect  of  His  Honor's  judgment  is  to  read  into 
ihe  contract  of  sale  a  covenant  for  absolute  title,  but  the  trustees 
expressly  abstained  from  so  covenanting,  and  inserted  a  condition 
that  as  they  were  trustees  only  they  would  only  covenant  that  they 
had  not  encumbered  the  property.  If  the  contract  had  been  an 
open  one  no  doubt  the  conveyance*  would  include  a  covenant  for 
title,  but  in  this  case  the  trustees  expressly  limit  themselves  from 
ihat  liability. 

[HioiKBOTHAM,  G.J.  That  would  equally  apply  to  a  deficiency 
in  area.] 

No;  because  clause  11  expressly  provides  for  that.  There  is 
no  dispute  in  this  case  that  we  did  not  produce,  within  four  days 
aa  provided  by  condition  5,  all  the  deeds  and  documents  in  our 

(k)  L.R.  8  Ex.,  p.  183.  (1)  L.B.  10  C.P.  834. 
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possession.  The  purchaser,  if  he  had  searched  the  registry,  as  any 
ordinary  purchaser  would  do,  would  have  discovered  the  error,  bat 
be  refrained  from  doing  that  or  from  making  any  requisitions  or 
objections  to  title,  and  thereby  accepted  title,  and  is  estopped 
Qow  from  saying  that  there  was  no  title  to  part  of  the  land  sold : 
Soper  V.  Arnold  (m). 

[HoLBOYD,  J.  In  Palmer  v.  Johnson  (n)  compensation  was 
awarded  for  error  after  conveyance.] 

There  was  a  special  provision  as  to  it  in  the  contract.  The  case 
ioes  not  overrule  Besley  v.  Besley  Co),  which  establishes  the  propo- 
sition for  which  I  contend.  The  latter  case  was  approved  of  in 
Clayton  v.  Leech  {p), 

[Williams,  J.  This  part  of  your  argument  assumes  that  the 
purchaser  has  taken  a  conveyance.] 

He  in  effect  got  a  conveyance.  He  wanted  to  get  a  certificate 
[)f  title.  All  that  was  necessary  for  him  to  obtain  a  certificate  was 
tihe  contract  and  a  receipt  for  the  purchase  money,  for  they  amounted 
bo  an  equitable  conveyance.  The  vendors  accepted  the  purchase 
money  and  signed  the  receipt  before  it  was  actually  due,  at  the 
purchaser's  express  request,  and  it  is  submitted  that  the  plaintiff 
hereby  intended  to  have  done  with  the  vendors  and  not  to  require  a 
x>nveyance  from  them,  as  it  was  unnecessary.  The  purchase  money 
bas  been  distributed  by  the  trustees  among  the  beneficiaries,  and  it 
pirould  be  just  as  hard  to  make  the  trustees  refund  the  money  as  to 
[nake  the  purchaser  suffer  for  his  own  default  in  not  searching  the 
register.  Had  he  done  so  and  made  requisitions  the  trustees  might 
\i  once  have  rescinded  the  contract. 

[Williams,  J.  I  should  have  thought  it  necessary  that  the 
irendors  should  have  some  sort  of  title  on  which  the  purchaser 
30uld  make  requisitions.] 

The  vendors  showed  a  perfect  title  in  Phillips  in  all  the  land, 
md  they  further  showed  that  the  purchaser  might  have  got  a  title 
^  the  portion  sold,  inasmuch  as  the  purchaser  from  Phillips  had 
lever  used  or  occupied  the  land.  The  clause,  too,  refers  to 
requisitions  not  on  the  title  deeds  produced,  but  on  the  title  to 
the  property.     Clause  8  shows  that  some  of  the  title  deeds  may 

(m)  14  App.  Cas.  429.  (o)    9  Ch.  D.  108. 

in)  18  Q.B.D.  361.  (p)  41  Ch.  D.  103. 
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not  be  in  the  vendors'  possession.     Where  title  has  been  accepted  f.o. 

and  something  equivalent  to  a  conveyance  given,  it  is  too  late  to  1891-2 

object  to  the  title  which  has  been   given :   Bruce  v.   Sturt   {q).  r^^ 

If  a  contract  contains  a  clause  as  to  compensation,  it  is  assumed  to  «• 
proride  for  the  only  kind  of  compensation  to  be  given:  Ashburner  v. 
Sewell  (r). 

Topp  and  WeigaU  for  the  plaintiff  respondent — The  contention 
for  the  appellants  amounts  to  this,  that  if  a  vendor,  who  has  in 
bygone  days  had  a  title  to  land,  though  he  has  long  since  parted 
with  the  land,  sells  it  under  conditions  such  as  these  and  pro- 
duces an  old  abstract  tracing  title  into  himself,  the  purchaser, 
if  he  does  not  make  requisitions  or  objections,  is  barred  from 
objecting  that  the  vendor  had  no  title  whatever  to  the  property  at 
the  time  he  sold.  Such  a  contention  is  unreasonable.  It  is 
snbmitted  that  the  true  rule  is  that  there  is  in  every  contract  for 
tbe  sale  of  land  an  implied  condition  that  the  vendor  has  some  sort 
of  title  to  it;  though,  if  there  be  some  blot  on  it,  a  purchaser  may 
be  bound  if  he  do  not  make  any  requisitions.  There  is  a  great  differ- 
enee  between  a  defect  in  title  before  and  after  conveyance.  Before 
conveyance  the  vendor  is  liable  for  all  defects  in  title :  2  Dart's 
Vendors  and  Purchasers  (5th  ed.),  591.  But  when  the  conveyance 
is  executed,  being  a  deed,  it  merges  everything  else,  and  the  only 
remedy  is  under  the  covenants :  Ibid  777.  The  vendor  cannot 
rescind  where  he  has  no  title  at  all :  Bowman  v.  Hyland  («).  In 
such  a  case  all  conditions  as  to  requisitions  ion  title,  annulling  the 
sale,  and  waiver  of  title,  do  not  apply.  Nor  can  a  clause,  roBtrictive 
of  time  as  to  when  requisitions  are  to  be  made,  be  relied  on  where 
there  are  grave  defects  to  the  title  not  discoverable  on  the  abstract : 
1  Dart's  Vendors  and  Purchasers  (5th  ed.),  159.  The  receipt  for 
the  purchase  money  cannot  be  said  to  be  equivalent  to  a  conveyance, 
for  the  purchaser  would,  in  any  case,  be  entitled  to  it  on  payment.* 
The  purchaser  no  doubt  intended  to  bring  the  land  under  the  Act, 
bat  he  never  intended  to  give  up  any  right  that  he  had  against  the 
vendors;  nor  was  there  any  consideration  for  so  doing.  In  any  case 
the  receipt  was  not  a  deed,  and  could  not  merge  other  remedies 
like  a   conveyance.*    It   cannot  be   said  that  in  ordinary   cases 

(j)  15  V.L.R.  371.  (r)  1891,  8  Ch.  406,  (#)  8  Ch.  D.  688. 
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F.c.  acceptance  of  title  waives  a  right  to  object  to  defects  in  title  or  to  a 

I89i72         remedy  for  them,  for  every  conveyance  contains  a  covenant  for  title. 

In  Orassmere  Estate  Co.  Limited  v.  lUingworth  (t),  where  there 

R0BRKT8  ;y  V  /» 

P.  were  a  chain  of  sales  of  a  particular  estate  before  the  first  or  any 

conveyance  was  executed,  and  one  of  the  chain  of  vendors  could  not) 
give  title,  it  was  not  even  argued  that  the  acceptance  of  the  title 
by  the  purchaser  from  that  particular  vendor  bound  him. 

[HiGiNBOTHAM,  C.J.  Where  trustees  are  selling,  as  here,  and 
the  contract  provides  that  when  they  give  a  conveyance  they  will  not 
include  in  it  a  covenant  for  further  assurance  of  title,  further  than 
their  own  acts  are  concerned,  does  not  the  acceptance  of  title,  by 
not  sending  in  requisitions,  amount  to  more  than  it  would  in  an 
ordinary  case  ?] 

If  these  trustees  provided  as  trustees  selling  ordinarily  do,  that 
they  only  sell  what  right,  title,  and  interest  they  have,  it  might  be 
so ;  but  here  they  only  provided  that,  after  conveyance,  they  were 
to  be  free  from  liability  for  all  encumbrances  except  those  made 
by  themselves. 

Higgins  in  reply — No  case  has  been  cited  where  compensation 
for  a  defect  in  title  has  been  given;  the  only  remedy  where  there  is 
a  defect  in  title  is  to  annul  the  contract :  Warde  v.  Dickson  (t?). 
In  England  there  is  no  general  registry  for  all  dealings  relating  to 
land  required  by  statute,  but  an  abstract  is  delivered,  and  that  is 
all  a  purchaser  can  see.  But  in  this  colony  every  dealing  is 
registered,  and  the  register  is  open  to  the  purchaser.  In  England 
an  acceptance  of  title  is  of  the  title  as  shown  on  the  abstract,  and 
requisitions  and  objections  are  only  made  thereon  :  Warde  v. 
Dickson  {v) ;  Boyd  v.  Dickson  {w) ;  Attomey-OeneralY.  Sitwell  (x). 
Here  there  is  a  duty  cast  on,  or  an  opportunity  given  to,  a  purchaser 
to  search  the  register  for  himself. 

[HoLBOTD,  J.  Is  it  not  a  thoroughly  colonial  practice  to  provide 
that  only  the  docnments  in  the  vendors*  possession  shall  beproduced?] 

Yes.  Clause  8,  which  is  peculiar  to  our  practice,  almost  dis- 
penses with  the  necessity  of  an  abstract,  and  puts  on  the  purchaser 
the  burden  of  searching  for  other  deeds. 

(0    15V.L.R.  687.  (»)  Ir.  Rep.  10  (Eq.)  289. 

(t>)    6  Jur,  (N.S.),  p.  700.  (x)   1  Y.  A  C.  Exch.,  p.  670. 


Digitized  by 


Google 


VOL  XVIIL]  LV  &  LVI  VICT.  151 

[HiGiNBOTHAM,  C.J.     0*Shanas8y  v.  lAttlewood  (y)  shows  that  f.o. 

even  an  aeeeptance  of  title  in  a  case  where  there  is  a  clause  like         isoi^ 
this  does   not   prevent   the  compensation   clause   applying  for  a        vloIom 
deficiency  in  area.]  «. 

The  reason  is  given  by  Holroyd,  J.,  at  p.  12S,  where  he  says : 
"Acceptance  of  title  amoants  merely  to  this,  that  the  pnrchaser 
thereby  binds  himself  to  pay  the  purchase  money  and  accept  a  oon- 
?eyance  without  getting  a  better  title.  It  does  not  strike  out  of 
an  agreement  a  clause  for  compensation." 

Cur.  adv.  vuU. 

HiGiHBOTHAH,  C.J.,  delivered  the  judgment  of  the  Court  Feb,  29. 
[HiGiNBOTHAM,  C.J.,  WiLUAMS  and  HoLBOYD,  J  J.]  This  is  an 
appeal  from  a  judgment  of  Hood,  J.  The  case  was  argued  and 
'  determined  in  the  Court  below,  apart  from  the  pleadings,  and  it 
has  been  presented  to  this  Court  in  the  same  form.  The  plaintiff 
boaght,  at  a  public  auction,  a  piece  of  land  from  the  trustees  under 
the  will  of  Mr.  James  Phillips,  deceased,  and  he  now  claims  com- 
pensation from  the  vendors  in  respect  of  a  portion  of  the  land  to 
which  it  was  found,  after  the  sale  and  before  conveyance,  that  the 
trustees  had  no  title.  The  rule  of  law  on  which  the  plaintiff's  claim 
18  founded  is  well  established,  and  is  equally  applicable  to  sales  of 
real  and  personal  property.  It  is  this,  that  if  a  person  sells  pro- 
perty, representing  it  to  be  his  own,  he  contracts  impliedly,  if  not 
expressly,  that  it  is  his  own,  and  is  answerable  on  his  contract  to 
the  purchaser  if  it  turns  out  that  the  property  is  not  his  own.  The 
ipplication  of  this  rule  by  courts  of  equity  is  also  well  settled  : — 

"  The  rale  of  the  Court,*'  it  was  obeeired,  in  Barker  v.  Co9  (k),  "  is  plain,  that 
if  a  man  enters  into  a  contract  to  sell  something,  representing  that  he  has  the  entire 
uterast  in  it,  or  the  means  of  conveying  the  entire  interest,  and  receives  the  price  of 
it  and  does  not  perform  his  contract,  then  the  other  party  to  tlie  contract,  who  has 
paited  with  his  money  or  is  ready  to  pay  his  money,  is  entitled  to  be  placed  in  the 
tame  position  he  wonld  be  in  if  the  contract  had  been  completed ;  or  if  not,  by  com- 
pensation to  be  placed  in  the  same  position  in  which  he  would  be  entitled  to  stand." 
"In  contracts  for  the  sale  of  real  estate  an  agreement  to  make  a  good  title  is  always 
impBed,  unless  the  liability  is  expressly  excluded"  :  JPer  Lord  St.  Leonards,  Svgden't 
Vmdon  and  Pmrehtuert  (14th  ed.),  16. 

It  follows  as  a  consequence  of  these  rules  that  a  claim  for  compen- 
sation, such  as  that  now  made  by  the  plaintiff,  involves  the  question 

Of)  10  V.L.E.  (L.)  117.  (s)  4  Ch.  D.  469. 
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F*o.  of  consideration,  and  that  its  allowance  or  rejection  depends  apon 

i89r-2  ^^^  ^^^^  construction  of  the  contract  which  the  parties  have  entered 
into  between  themselves.  In  the  present  case  the  primary  judge 
has  held  that  none  of  the  conditions  of  this  contract  says  plainly  or 
by  necessary  implication  that  the  vendors  are  not  bonnd  to  make 
miiMoaam.gj.  ^  ^j^jg  ^^  ^11  unless  required  to  do  so  within  the  stipulated  time,  and 
that  the  conditions  go  no  further  than  this,  that  the  vendors  are 
bound  to  make  title,  but  if  no  objections  are  made  the  purchaser 
may  have  to  accept  an  infirm  title  or  possibly  merely  a  possessory 
one;  and  he  accordingly  gave  judgment  for  the  plaintiff  for  lOOL, 
that  being,  in  his  opinion,  a  fair  compensation  for  the  loss  the 
plaintiff  had  sustained.  We  are  unable  to  concur  with  the  learned 
primary  judge  in  his  view  of  the  nature  and  the  legal  effect  of  the 
conditions  of  the  contract.  The  contract  was  made  with  the 
plaintiff,  on  the  15th  November  1887,  by  the  auctioneers,  John 
Buchan  &  Co.,  as  agents  for  the  vendors.  The  sale  by  auction  of 
this  and  the  other  properties  sold  at  the  same  time  purported, 
according  to  conditions  which  were  read  out  at  the  sale,  to  be  by 
order  of  "  The  Trustees,  Executors  and  Agency  Company  Limited, 
on  behalf  of  the  trustees  of  the  will  of  James  Phillips,  Esquire, 
deceased."     By  the  10th  condition  it  was  provided  that — 

"  The  ▼endors  being  trustees  will  only  enter  into  the  usual  coTenant  that  they 
have  not  encumbered  the  property." 

Condition  5  is  in  these  terms : — 

"  All  deeds  and  documents  in  the  possession  of  the  vendors  relating  to  the  title  to 
the  property  bought  by  each  purchaser  shall  be  produced  to  such  purchaser  or  his 
solicitor  for  inspection,  upon  his  making  application  for  the  same  to  the  vendors' 
solicitors,  Messrs.  Malleson,  England  &  Stewart,  Queen  Street,  Melbourne,  within 
four  days,  and  the  purchaser  shall  within  fourteen  days  from  the  day  of  sale  deliver 
to  the  vendors'  solicitors  a  statement  in  writing  of  all  objections  or  requisitions  (if 
any)  to  or  on  the  title,  and  all  objections  or  requisitions  not  included  in  such  state- 
ment shall  be  considered  as  absolutely  waived,  and  such  purchaser  shall  be  considered 
as  having  accepted  the  title." 

By  condition  7 — 

"  If  any  purchaser  shall  within  the  time  aforesaid  make  any  requisition  upon  the 
title  or  abstract,  or  evidence  of  title,  particulars,  conditions,  conveyance,  or  otherwise 
which  the  vendors  shall  be  unable  or  unwilling  to  remove  or  comply  with  (which  right 
of  election  the  vendors  absolutely  reserve  to  themselves),  the  vendors  may  by  notioe 
in  writing  annul  the  sale,  repay  the  purchase  money,  and  return  the  prominoiy 
notes." 
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We  then  come  to  the  8tli  condition,  a  very  important  one.     It 
is  in  these  terms  : — 

"All  abstracts  of  title  attested,  and  other  deeds  or  documents  whatsoever, 
whether  in  the  vendors*  possession  or  not,  which  may  be  required  for  verifying 
the  shitract  or  otherwise,  and  the  searching  for,  production,  and  examination  of 
all  deeds  and  documents  not  in  the  vendors'  possession,  and  all  covenants  for  the  j- 
prodoctioQ  of  deeds  or  documents  whatsoever  or  which  may  respectively  be  required  - 
u  veil  under  these  conditions  or  otherwise,  shall  be  done  and  procured  by  and  at 
the  expense  of  the  purchaser  requiring  the  same." 

These  different  provisions  of  the  contract  mnst  be  considered  as 
a  whole,  and  each  of  them  must  be  taken  in  connection  with  the 
others.  We  are  of  opinion  that  so  taken  they  amount  to  an  express 
exclnsion  of  the  liability  of  the  vendors  to  the  implied  obligation  to 
make  a  good  title.  The  vendors  in  plain  terms  say  to  the  par* 
chaser :  ''We  are  trustees  only,  and  we  must  not  be  presumed,  as 
an  ordinary  vendor  is  presumed,  to  know  our  title,  and  we  therefore 
refuse  to  incur  any  liability  for  the  acts  of  anyone,  othep  than 
onrselves,  that  may  affect  the  title.  We  have  certain  deeds  in  our 
possession — whatever  title  they  show  you  shall  have;  you  must 
inspect  them,  and  you  may  make  requisitions  upon  them  or  upon 
the  title  generally  within  a  certain  time,  and  if  we  are  unable  or 
unwilling  to  satisfy  your  requisitions  we  shall  be  at  liberty  to  rescind 
the  contract  and  repay  you  your  purchase  money.  But  these  deeds 
may  not  disclose  the  state  of  the  title  when  we  became  owners. 
The  owner  from  whom  we  derive  our  title  may  have  encumbered  or 
may  have  sold  the  whole  or  part  of  the  property  ;  we  do  not  know 
that  be  has  done  so,  but  we  refuse  to  give  a  warranty  that  he  has 
not  done  so.  You,  the  purchaser,  must  search  the  register  if  you 
desire  to  be  satisfied  upon  this  point  before  you  accept  title,  and 
yon  mast  do  it  at  your  own  expense ;  we  make  no  engagement  to 
give  you  a  good  title  in  all  events  or  at  all,  except  so  far  as  the  title 
may  be  affected  by  our  own  acts."  The  plaintiff  and  the  defendants 
were  both  honestly  ignorant  of  the  want  of  title  to  a  part  of  this 
Itnd  down  to  the  time  when  the  discovery  was  made  in  the  Office  of 
Titles.  At  that  time  the  trustees'  estate  had  been  wound  up,  and 
the  purchase  money  of  the  land  had  been  distributed.  If  the  case 
could  be  considered  as  one  in  which  one  of  the  two  innocent  persons 
most  be  held  liable  for  the  loss  and  expense  necessarily  flowing  to 
one  or  the  other  of  them  from  a  given  event,  it  appears  to  us  that 
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the  plaintiff,  and  not  the  defendants,  should  be  the  safferer.  If 
the  plaintiff,  on  whom,  and  not  on  the  defendants,  the  obligation  to 
search  the  register  lay,  bad  made  search  within  the  stipulated  time, 
or  at  all,  the  defendants  could  have  rescinded  the  contract  and 
paid  back  the  purchase  money  before  it  was  distributed.  The 
ty»  ot  am,  .  ^  pi^^ijj^jjjf  |g  seeking  to  be  relieved  from  the  alleged  stringency  of  a 
condition  precluding  him  from  taking  objection  to  the  title  after  the 
expiration  of  the  period  expressly  limited,  and  at  the  same  time  to 
deprive  the  defendants  of  their  right  to  rescind  the  contract.  The 
plaintiff  subsequently  requested  the  defendants  to  give  him  a  receipt 
for  the  purchase  money  to  enable  him  obtain  a  title  under  the 
Transfer  of  Land  Statute.  By  so  doing  the  plaintiff  did  not  gi?e 
up  his  right  to  demand  a  conveyance  from  the  defendants  in  the 
possible  event  of  his  being  unable  to  obtain  a  title  under  the 
Statute,  but  he  postponed,  by  the  act  done  at  his  request,  the  time 
at  which  the  trustees  would  have  been  completely  protected  by  the 
conveyance.  In  both  ways  the  defendants  were  placed  at  a  disad- 
vantage, and  became  liable  to  embarrassment  and  expense,  if  not  to 
actual  money  loss,  by  the  default  and  the  act  of  the  plaintiff,  and 
he,  and  not  they,  should  bear  the  consequences.  But  the  question 
of  legal  right  in  this  action  must  be  determined  by  the  conditions  of 
the  contract,  and  the  judgment  appealed  from  is  erroneous,  in  oar 
opinion,  in  holding  that  the  contract  gives  the  plaintiff  a  right  to 
compensation.  The  appeal  will  be  allowed,  with  costs.  The 
judgment  for  the  plaintiff  will  be  set  aside,  and  judgment  entered 
for  the  defendants,  with  costs. 


Solicitors  for  plaintiff :  Pentland,  Roberts  d  Thompson, 
Solicitors  for  defendants  :  Malleson,  England  d  Stewart. 


A.  J.  A. 
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HADDOW  V.  THE  DUKE  COMPANY   NO  LIABILITY. 

''The  Mining  Companies  Act  1871"  (I^o.  409),  «.  54  and  56— Companies  Act  1890 
(No.  1074),  ss.  309  (5)  and  247,  *.  24S~ No-liability  company — Non-payment 
of  caU— Forfeiture  of  shares — Call  made  by  unqualijied  directors — Qualifica- 
tion of  directors — Forfeiture  of  directors*  shares — Redemption  of  shares — 
Be  facto  directors — Conversion  of  property — Measure  of  damages. 

Shares  in  a  uo-liability  oompanj  become  absolutely  forfeited  on  the  expiration, 
without  payment,  of  fourteen  days  from  the  day  on  which  a  call  is  made  payable, 
ud  the  rabsequent  redemption  of  the  shares  under  sec.  56  of  "The  Mining  Compmnies 
Act  1871 "  (No.  409),  does  not  vest  the  sbares  ab  initio  so  as  to  a^oid  the  forfeiture 
but  merely  creates  a  new  right  in  the  shares  from  the  time  of  redemption. 

The  articles  of  association  of  a  no-liability  company  registered  under  "The  Mining 
Companies  Act  1871 "  (No.  409),  provided  that  the  company  should  be  under  the 
management  of  a  board  of  directors  "  consisting  of  five  shareholders,  each  of  whom 
ibtll  hold  and  continue  to  be  the  holder  and  registered  in  the  books  of  the  company 
for  at  least  one  hundred  shares."  and  provided  that  certain  persons  named  **  shall 
be  the  first  board  of  directors  of  the  said  company,  and  shall  continue  in  office 
BDtil  the  general  meeting  of  the  company  to  be  held  in  January  1879."  That  at 
that  meeting  "the  whole  of  the  directors  shall  retire  from  office  and  five  directors 
b«  elected  to  fill  tlie  vacancies,  and  such  directors  shall  continue  in  office  until  the 
next  general  meeting  of  the  company,  when  the  two  members  of  the  board  of 
direct<V8  for  whom  the  fewest  votes  were  recorded  shall  retire  from  office  and  the 
new  board  of  directors  shall  continue  in  office  until  the  next  general  meeting  when 
the  three  senior  members  of  the  said  board  shall  retire  from  office,  and  at  the  next 
general  meeting  of  the  company  the  two  senior  members  shall  retire  from  office  and 
10  on,  the  three  senior  members  and  the  two  senior  members  retiring  alternately. 
Provided  that  any  director  absenting  himself  without  leave  of  the  board  from  five 
cemecntive  meetings  of  the  directors  shall  forfeit  his  office  and  another  director  be 
elected  in  his  place.  Provided  also  that  any  director  may  vacate  office  by  sending 
in  his  resignation  to  the  manager,  and  if  any  director  shall  resign  or  refuse  to 
id  in  his  office,  or  have  his  estate  sequestrated  for  the  benefit  of  his  creditors, 
or  die,  or  be  appointed  to  any  office  or  place  of  profit  under  the  company,  or  be 
eoDoerned  or  participate  in  the  profits  of  any  contract  with  the  company,  then  and 
in  every  such  case  any  meeting  of  the  directors  at  which  a  quorum  shall  be  present 
shall  have  power  to  appoint  any  shareholder,  not  at  such  time  a  director,  in  the 
pbee  and  stead  of  such  director  so  resigning,  refusing,  dying,  or  having  his  estate 
leqaestrated  as  aforesaid,  until  the  next  general  meeting  of  the  company." 

"The  powers  of  the  directors  shall  not  cease  or  be  suspended  so  long  as  the 
■me  shall  consist  of  a  sufficient  number  of  members  to  form  a  quorum." 

"Three  directors  shall  form  a  quorum,  and  shall  have  and  exercise  all  the  powers 
i&d  aathorities  vested  in  the  board  of  directors." 

Held,  that  the  directors  who  had  not  paid  the  calls  on  their  shares  at  the 
expiration  of  fbnrteen  days  iVom  the  time  when  they  were  made  payable  ceased  to 
be  ihanholders,  and  under  the  above  articles  ceased  to  be  directors ;  and  the  subse- 
quent payment  of  their  calls  did  not  reinstate  them  as  directors'. 

At  the  meetings  of  directors  at  which  the  69th,  60th,  and  6Ist  calls  were  made 
there  was  not  a  sufficient  quorum  of  directors  who  had  paid  previous  calls  within 
fourteen  days  of  the  time  when  they  were  made  payable,  but  400  shares  held  by 
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a  shareholder  were  forfeited  for  non-payment  of  those  calls,  and  sold.  On  action 
hy  the  shareholder  to  recover  the  shares,  or  in  the  alternative  for  damages, 

Held,  that  the  calls  were  badly  made  and  the  plaintiff's  sliares  coald  not, 
in  the  absence  of  any  provisioi^  in  the  articles  validating  the  acts  of  de  faeio  u 
distinguished  from  de  jure  directors,  be  legally  forfeited. 

S«ld  fiirther,  that  the  action  was  in  the  nature  of  an  action  for  conversion  of 
property,  and  that  the  plaintiff  was  entitled  to  recover  400  shares  in  the  company, 
if  the  company  could  appropriate  or  purchase  and  reg^ter  in  the  names  of  the 
plaintiffs  the  same,  notwithstanding  that  since  forfeiture  they  had  immensely 
increased  in  value,  but  tliat,  filing  that,  the  measure  of  damages  to  which  the 
plaintiff  was  entitled  was  the  value  of  the  shares  at  the  time  of  forfeiture. 

Semble,  per  Williams,  J.,  the  measure  of  damages  in  an  action  for  conversion  of 
property  is  the  value  of  the  property  at  the  time  of  conversion,  unless  special  damage 
arising  from  the  wrongful  act  is  proved. 

SemhUf  per  Williams  and  Holbotd,  JJ.,  the  words  ''to  be "  in  see.  248  of 
the  Companies  Act  1890  (No.  1047),  have  been  inserted  by  error. 


Action  by  Andrew  and  James  Haddow,  trading  as  Haddow  4 
Sons,  against  The  Duke  Company  No  Liability,  for  an  order  that 
the  defendant  company  appropriate  or  purchase  and  register  in  the 
names  of  the  plaintiffs  400  shares  in  the  defendant  company,  and 
a  proportionate  number  of  shares  in  all  companies  formed  by  it  to 
work  any  portion  of  the  land  held  by  it  at  the  time  of  the  alleged 
forfeiture  of  the  plaintiffs'  shares,  and  to  deliver  scrip  for  the  same 
to  the  plaintiffs,  or  in  the  alternative  2,0002.  damages.  4 

The  statement  of  claim  alleged  that  the  plaintiffs  purchased 
150  shares  in  the  defendant  company  on  the  4th  July  1890,  and 
250  on  the  2Srd  January  1890,  from  shareholders  registered  as 
such  in  the  defendant  company.  At  the  time  of  the  purchase 
all  calls  on  the  150  shares  had  been  paid  by  the  holders, 
and  the  plaintiffs  continued  to  pay  all  calls  thereon  up  to  and 
inclusive  of  the  59th  call ;  and  at  the  time  of  the  purchase  of  the 
250  shares  all  calls  thereon  had  been  paid  up  to  and  inclusive 
of  the  58th  call.  By  the  rules  of  the  company  the  persons  from 
time  to  time  to  be  appointed  directors  were  required  to  be 
shareholders  in  the  company  at  the  time  of  their  election.  The 
directors  who  made  the  59th  and  60th  and  subsequent  calls,  up 
to  the  22nd  March  1890,  were  incompetent  to  be  elected  or  to 
act  as  directors  not  having  been  shareholders  at  the  time  of  their 
election,  or  when  so  acting  (a).     Notwithstanding  such  incapacity 


(a)  The  words  in  italics  were  added  by  amendment  at  the  trial. 
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the  company,  on  the  22nd  March  1890,  wrongfully  pat  np  for  sale,  f.o. 

as  upon  a  forfeiture,  the  shares  of  the  plaintiffs,  and  there  beiug         1891^2 
no  bid  therefor  bought  ihem  in,  and  had  since  disposed  of  them 
to  other  persons,  who  were  registered  as  holders  thereof  to  the 
exclusion  of  the  plaintiffs.      Since  such  exclusion  the  defendant       Compant 
company  had  formed  various  companies  to  work  portions  of  the  land   ^^  Liability. 
held  by  it,  to  a  definite  interest  in  each  of  which  the  plaintiffs 
would  have  had  a  right  had  they  not  been  so  wrongfully  excluded. 

The  plaintiffs  claimed  as  above. 

In  giving  further  particulars  the  plaintiffs  stated  that  the  names 
of  the  directors  alleged  to  be  incompetent  to  be  elected  or  to  act 
as  directors,  were  W.  J.  Barton,  J.  Du  Bourg,  E.  Morey,  and 
T.  Morgan. 

By  its  defence  the  defendant  company  denied,  or  did  not  admit, 
the  material  allegations  of  the  statement  of  claim,  except  that  it 
admitted  that  it  sold  the  shares  referred  to  as  forfeited  shares,  and 
that  the  persons  purchasing  the  same  had  been  registered  as  share- 
holders in  respect  thereof. 

The  reply  joined  issue. 

Regulation  5  of  the  articles  of  association  provided — 

"  That  the  company  shall  be  under  the  management  of  a  board  of  directors  oon- 
Bsting  of  five  shareholders,  each  of  whom  shall  hold  and  continue  to  be  the  holder 
■ad  registered  in  the  books  of  the  company  for  at  least  100  shares,  and  Alexander 
Lowenatein  shall  be  the  first  registered  manager  of  the  company,  and  Martin  Loughlin, 
Josiah  Magor,  Owen  Edward  Edwards,  Thomas  Colgan,  and  William  Nixon  shall  be 
the  first  board  of  directors  of  the  said  company,  and  shall  continue  in  office  until  the 
general  meeting  of  the  company  to  be  held  in  January  1879." 

Regulation  15  provided — 

"That  at  the  general  meeting  of  the  company  to  be  held  in  the  month  of 
January  1879  the  whole  of  the  directors  shall  retire  from  office  and  five  directors  be 
elected  to  fill  the  Tacancies,  and  such  directors  shaU  continue  in  office  until  the  next 
general  meeting  of  the  company,  when  the  two  members  of  the  board  of  directors  for 
whom  the  fewest  votes  were  recorded  shall  retire  from  office,  and  the  new  board  of 
Erectors  ihaU  continue  in  office  nntil  the  next  general  meeting,  when  the  three  senior 
Bcmbera  of  the  said  board  shall  retire  from  office,  and  at  the  next  general  meeting  of 
the  oompaoy  the  two  senior  members  sbaU  retire  from  office,  and  so  on,  the  three 
mior  members  and  the  two  senior  members  retiring  alternately.  Provided  that  any 
^Retor  absenting  himself  without  leave  of  the  board  from  five  consecutive  meetings 
of  the  directors  shall  forfeit  his  office,  and  another  director  be  elected  in  his  place 
ftovided  also  that  any  director  may  vacate  office  by  sending  in  his  resignation  to  the 
Bttnager,  and  if  any  director  shall  resign  or  refuse  to  act  in  his  office,  or  have  his 
estate  sequestrated  for  the  benefit  of  his  creditors,  or  die,  or  be  appointed  to  any 
oflee  or  place  of  profit  under  the  company,  or  be  concerned  or  participate  in  the 
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profits  of  any  contract  with  the  company,  then  and  in  every  snch  case  any  meeting  of 
the  directors  at  wliich  a  quorum  shall  he  present  shall  have  power  to  appomt  any 
shareliolder  not  at  such  time  a  director  in  the  place  and  stead  of  such  director  so 
resigning  or  refusing,  dying,  or  having  his  estate  sequestrated  as  aforesaid,  until  the 
neit  general  meeting  of  the  company." 

Begulation  16  provided — 

"  The  powers  of  the  directors  shall  not  cease  or  he  suspended  so  long  as  the  same 
shall  consist  of  a  sufficient  numher  of  members  to  form  a  quorum." 

Regulation  18  provided — 

*'  Three  directors  shall  form  a  quorum,  and  shall  have  and  exercise  all  the  powers 
and  authorities  vested  in  the  board  of  directors." 


Helm  and  Weigall  for  the  plaintiffs — The  company  had  five 
directors,  three  to  be  appointed  in  January,  and  two  in  July,  or 
vice  versa.  By  the  rules  the  directors  were  to  consist  of  five  share- 
holders, each  of  whom  must  hold,  and  continue  to  be  the  holder  of, 
and  registered  iu  the  books  of  the  company  for,  at  least  100  shares. 
Three  of  the  directors  were  necessary  to  form  a  quorum.  The 
60th  call  was  made  by  a  board  of  directors,  of  which  Barton  was 
one,  on  the  31st  January  1890.  Barton  had  been  elected  for  twelve 
months,  from  tbe  28th  January  1889,  but  his  name  did  not  appear 
in  the  books  of  the  company  as  a  shareholder  until  the  12th  April 
1889,  so  that  be  was  not  a  shareholder  until  three  months 
after  he  had  been  elected  a  director.  With  regard  to  Morgan, 
another  director,  a  call  was  made  on  his  shares  on  14th  June  1889, 
but  he  did  not  pay  until  9th  July.  The  effect  of  that  non-payment 
before  the  9th  July  was  that,  by  the  Companies  Act  1890  (No.  1074), 
sec.  309,  sub-sec.  5,  the  shares  were  absolutely  forfeited,  and  he 
ceased  to  be  a  shareholder:  King's  Birthday  Co.  v.  Ja<:k  (b); 
and  so  lost  his  seat  as  a  director.  The  subsequent  payment  before 
the  day  appointed  for  sale  redeemed  the  shares,  but  that  did  not 
re-seat  him  as  a  director,  for  he  did  not  continue  to  be  the  holder 
of  100  shares  as  required  by  the  rules.  Morgan  was  elected  on  the 
6th  May  1889,  until  next  meeting,  on  the  19th  May  1889,  when 
the  retiring  directors  were  re-elected.  Du  Bourg,  another  director, 
who  made  that  call,  did  not  pay  the  54th  call,  due  on  14th  August 
1889,  till  13th  September,  six  days  after  the  day  that  had  been 

(*)  11  V.L.R.  197. 
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appointed  for  sale  of  his  shares  as  forfeited  shares.  Under  these 
circumstances  the  directors  who  made  the  60th  call  had  not  the 
proper  qualification  to  act  as  directors.  There  is  no  provision  in 
the  roles  of  this  company  giving  validity  to  the  acts  of  de  facto 
SB  opposed  to  dejure  directors. 

Topp  and  Barrett  (with  them  Purves,  Q.C.)  for  the  defendant — 
Clanse  15  of  the  articles  of  association  is  peculiarly  worded,  hut  it 
is  submitted  that  when  once  the  five  directors  of  the  company  were 
appointed  at  the  meeting  in  January  1879,  they  continued  in  office 
until  the  next  general  meeting  of  the  company  ;  the  directors  were 
then  elected  till  the  next  general  meeting,  and  so  on,  except  any  one 
of  the  matters  referred  to  at  the  end  of  the  clause  occurred.  Those 
are  matters  particularly  enumerated  for  which  the  directors  shall 
lose  their  seats;  but  the  parting  with  their  100  shares  is  not 
included,  and  is  not  therefore  regarded  as  a  cause  of  disqualification. 
It  is  submitted  further  that  the  shareholder  may  redeem  his  shares 
at  any  time  up  to  the  day  they  are  actually  sold ;  the  intention  to 
sell  on  a  particular  day  may  be  altered  by  the  directors  at  any  time. 
All  the  directors  who  have  been  impugned  were  throughout 
registered  ou*  the  books  of  the  company  as  the  holders  of  100 
shares,  and  that  is  all  that  clause  5  of  the  articles  requires. 
Clause  8  of  the  13th  schedule  of  the  Companies  Act  1890  provides 
for  the  case  of  directors  selling  their  shares,  and,  though  the  articles 
of  this  company  are  founded  on  that  schedule  in  other  respects,  this 
clause  8  has  been  expressly  left  out.  Although  the  company  pur- 
ports to  forfeit  in  respect  of  the  59th,  60th,  and  61st  calls,  it  is 
quite  sufficient  if  any  one  of  them  was  a  good  call.  On  the  19th 
July  1889  Bucknall,  Du  Bourg,  Morgan,  and  Morey  were  re-elected 
directors,  all  their  calls  then  payable  having  been  paid.  The  53rd 
call  had  been  made  by  thd  previous  board,  and  the  fourteen  days 
had  not  then  expired.  Bucknall,  Morgan,  and  Morey  did  not  pay 
it  in  time.  If  the  plaintiffs'  argument  be  correct,  they  ceased  then 
to  be  directors.  But  the  same  board  proceeded  to  make  calls  54-59, 
Mid,  if  they  were  not  directors,  the  calls  were  nugatory ;  they  were 
Qot  calls,  and  no  forfeiture  for  non-payment  thereof  could  take  place. 
On  the  31st  January  1890  Du  Bourg,  Bucknall,  and  Morgan  were 
re-elected.     At  that  time  they  had  paid  the  last  good  call.      They 
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then,  with  the  others,  proceeded  to  make  the  60th  call,  and  as  the 
three  formed  a  sufficient  quoram,  it  was  a  good  call. 

In  any  case  the  plaintiffs  are  only  entitled  to  recover  the  price 
of  the  shares  at  the  time  they  were  converted :  Benjamin  v. 
Wymond  (c).  They  were  sold— 250  on  22nd  March  1890,  and 
150  on  the  19th  April  1890 — at  the  price  of  the  call.  There  was 
no  transaction  in  the  shares  from  that  time  till  July.  If  the 
plaintiffs  succeed  they  should  not  get  costs,  as  the  amendment 
granted  makes  an  entirely  new  case. 


Helm  in  reply — After  the  day  advertised  for  sale  of  forfeited 
shares  the  shares  are  irredeemable,  and  no  person  has  authority  to 
bind  the  company  by  receiving  the  amount  of  the  call  unless  an 
extraordinary  general  meeting  of  the  shareholders  has  authorised  it. 
It  is  submitted  that  the  plaintiff  is  entitled  to  an  order  that  the 
company  should  go  into  the  market  and  purchase  400  shares  for  the 
plaintiff.  The  defendant  has  not  shown  the  impossibility  of  so 
doing.  The  latest  cases  show  that  the  measure  of  damages  is  the 
value  of  the  shares  at  the  time  of  the  writ :  Amoretty  v.  City  of 
Melbourne  Bank  (d) ;  Peek  v.  Derry  (e) ;  which,  though  overruled 
by  the  House  of  Lords  on  the  main  point,  is  untouched  on  this. 

Cur,  adv,  vuU. 


June  24.  Webb,  J.     Actiou  to  recover  from  defendant  company  400  shares 

in  it,  alleged  by  it  to  have  been  forfeited  for  non-payment  of  calls, 
or  in  the  alternative  damages  for  their  conversion.  The  plaintiffs 
were  the  holders  of  the  shares  in  question,  which  were  alleged  by 
the  company  to  have  become  forfeited  for  non-payment  as  to 
250  shares  of  the  59th  and  60th  calls,  and  as  to  150  shares  of  the 
60th  and  61st  calls.  The  sole  objection  raised  by  the  plaintiffs  to 
the  forfeiture  is  that  the  directors  by  whom  the  59th,  60th  and 
61st  calls  were  made  were  not,  at  the  time  of  making  the  calls, 
qualified  to  be  or  act  as  directors. 

The  directors  present  at  the  meeting  on  27th  December  1889, 
at  which  the  59th  call  was  made,  were  Messrs.  Du  Bourg,  Morgan, 
and  Bucknall,  constituting  a  bare  quorum.     As  to  Du  Bourg,  it 


(c)  10  V.L.R.  (Eq.)  3. 
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appears  that  at  a  directors'  meeting  held  on  28rd  April  1889,  he  K.€. 

WIS  appointed  as  director  to  fill  a  casual  vacancy,  pursuant  to  a        imk 
power  in  that  behalf  in  the  articles  of  association.     He  was  then       „ 
r^[istered  as  the  holder  of  100  shares  in  the  company,  on  which  all  v. 

the  calls  then  due  had  been  then  paid.     On  19th  July  1889,  at  a       CoirpAirT 
ahareholders'  meeting,  the  retiring  directors,  of  whom  Du  Bourg  ^^  Liabilitt. 
was  one,  were  re-elected,  and  under  this   re-election,  if  at  all,        Webb,  J, 
Da  BouTg  held  office  on  27th  December  when  the  69th.  call  was 
made.    But  in  the  interral,  between  his  first  appointment  and  his 
re-election  on  8th  May  1889,  the  51st  call  fell  due,  and  on  the 
12th  June  the  52nd  call.     These  were  respectively  paid  by  Du  Bourg 
on  6th  June  and  the  2nd  July,  and  it  is  contended  for  the  plaintiffs 
that  more  than  fourteen  days  from  the  due  date  of  these  calls  having 
expired  before  payment,  his  shares  had  become  absolutely  forfeited, 
iod  he  had  ceased  to  be,  and  at  the  time  of  his  re-election  on 
19th  July  1889  was  not,  the  holder  of  100  shares  in  the  company. 

Morgan  was  also  re-elected  as  a  director  on  19th  July  1889* 
He  was  then  duly  qualified,  being  the  holder  of  100  shares.  On 
24th  July  1889  the  time  for  payment  of  the  58rd  caU  expired,  and 
on  the  28th  August  the  time  for  payment  of  the  54th  call.  M(Mrgan 
did  not  pay  these  calls  until  the  4th  September,  when  he  paid  both. 
It  is  contended  for  the  plaintiffs  in  his  case  that  on  the  expiration 
of  fourteen  days  from  the  due  date  of  these  calls  his  shares  became 
•bsolutely  forfeited,  and  he  thereupon  became  disqualified  to  act  as 
t  director,  and  was  so  disqualified  on  27th  December  1889,  when 
the  69th  call  was  made. 

Backnall  was,  at  a  directors'  meeting  on  6th  May  1889, 
appointed  to  fill  a  casual  vacancy  until  the  next  general  meeting, 
•nd  at  the  shareholders'  meeting  on  the  19th  July  1889  he  was 
le-elected  as  a  director.  But  in  the  interval  the  Slst  call  became  pay- 
able on  the  8th  May,  and  the  62nd  call  on  the  12th  June.  Bucknall 
paid  these  calls  on  28rd  May  and  6th  July  in  each  case,  more  than 
fanrteen  days  after  their  due  date.  The  68rd  call  was  due  on 
10th  July,  and  the  fourteen  days  expired  on  the  24th  July,  after  his 
re-election.  Bucknall  did  not  pay  his  call  until  2nd  August.  He 
therefore  is  obnoxious  both  to  the  objection  to  Du  Bourg  and  to 
that  to  Morgan.  The  60th  call  was  made  at  a  directors'  meeting 
on  Slst  January  1890,  which  meeting  I  find  as  a  fact  was  held  after 
V.LA,  Vol.  XVIII.  L 
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the  shareholders'  meeting,  on  the  same  da;  at  which  new  directors 
were  appointed.  The  directors  present  at  the  making  of  the  call 
were  Barton,  Du  Bonrg,  Morgan,  and  Backnall.  The  objection  to 
this  call  was  niainly  based  upon  the  contention  that  the  call  was 
made  before  the  general  meeting  of  shareholders  at  which  Barton^ 
Bucknall,  and  Da  Boarg  were  re-elected,  and  that  it  therefore  stood 
in  the  same  position  as  the  69th  call.  It  was  also  contended  that, 
their  shares  haying  been  forfeited,  they  were  incapable  of  re-election. 
The  61st  call  was  made  at  a  directors*  meeting  on  28th  February 
1890,  at  which  Barton,  Bucknall,  and  Morgan  were  present.  As  to 
Barton  and  Bucknall,  it  is  open  to  the  same  objections  as  those 
made  to  the  60th  call.  As  to  Morgan,  it  is  open  to  the  objection 
made  to  him  as  to  the  69th  call.  As  to  all  these  calls  the  objections 
resolve  themselves  into  the  question  whether  shares  in  a  no-liability 
company  become  absolutely  forfeited  on  the  expiration  without 
payment  of  the  call  of  fourteen  days  from  the  day  on  which  the 
call  is  made  payable;  and  whether,  if  so,  the  subsequent  redemption 
of  the  shares  under  sec.  66  of  "  The  Mining  Companies  Act  1871 " 
vests  the  shares  ab  initio,  so  as  to  avoid  the  forfeiture,  or  merely 
creates  a  new  right  in  the  shares  from  the  time  of  reinstatement. 

The  question  whether  an  absolute  forfeiture  accrues  on  the 
expiration  of  the  fourteen  days,  without  payment  of  the  call,  has  been 
determined  by  the  Full  Court  in  King's  Birthday,  etc.,  Company  v. 
Jack  (/),  overruling  Outhridge  v.  OippsUinder  Company  (g) ;  and 
Reg.  V.  McGregor,  exparte  Wilkinson  (fc).  In  that  case  the  present 
learned  Chief  Justice,  in  delivering  the  judgment  of  the  Court,  says, 
speaking  of  sec.  62  of  "  The  Mining  Companies  Act  1871":— 
''  The  words  '  absolutely  forfeited '  are  to  be  taken,  we  think,  in 
their  literal  sense.  The  share  is  gone  from  the  owner,  who  ceases 
to  be  a  shareholder,  at  the  expiration  of  the  time  limited  for  payment 
of  the  call."  The  question  is,  therefore,  not  now  open  for  con- 
sideration by  me,  and  I  must  hold  that,  upon  the  expiration  of 
the  fourteen  days  without  payment,  these  various  gentlemen  ceased 
to  be  shareholders'  in  the  company. 

Then,  did  the  subsequent  payment  of  the  calls  avoid  the  for- 
feiture and  reinstate  these  gentlemen  as  directors  ?    Taking  first 
the  case  of  Du  Bourg  on  22nd  May  1889,  fourteen  days  from  the 
(/)  11  V.L.R.  197.  •  is)  6  A.J.R.  161.  (A)  6  V,L.E.  (L.)  167. 
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day  on  whieh  the  61st  call  became  payable  elapsed,  and  he  not         ^-c. 
having  paid  that  call,  his  shares  became  forfeited  and  he  ceased  to        1891-2 
be  a  shareholder.    On  the  6th  June  he  paid  the  call,  and  the  pay-       hadjd^ow 
ment  was  accepted  by  the  company.    There  is  no  evidence  that  his  ^ 

shares  had  been  adyertised  for  sale,  or  any  time  of  sale  fixed,  and  Company 
when  he  paid  the  call  he  was  clearly  entitled  to  redeem  his  shares  ^  iabilitt. 
onder  sec.  56  of  the  Act,  and  thereupon  he  again  became  a  share-  "^'^f  *^' 
holder  in  the  company.  Then,  on  the  26th  June  his  shares  again 
became  forfeited  for  non-payment  of  the  52nd  call.  He  paid  this 
caU  on  2nd  July,  and  there  being  no  evidence  that  a  day  of  sale 
had  been  fixed,  and  was  then  passed  by,  thereby  again  became  a 
ahareholder,  and  was  such  when  elected  a  director  on  19th  July. 
Then,  on  28th  August  his  shares  again  became  forfeited  for  non- 
payment of  the  54th  call,  and  he  ceased  to  be  a  shareholder.  On 
18th  or  14th  September  he  paid  that  call.  It  has  been  argued  for 
the  plaintiffs  that,  inasmuch  as  the  7th  September  had  been  adver- 
tiaed  as  the  day  on  which  it  was  intended  to  sell  his  shares,  and 
that  day  had  passed  before  he  paid  the  call,  the  56th  section, 
giving  a  right  of  redemption  *'  at  any  time  up  to  or  on  the  day 
previous  to  that  upon  which  it  is  intended  to  sell  the  share,"  did 
not  apply,  and  that  he  could  not  legally  redeem  his  shares  on  the 
14th.  It  is  unnecessary  for  me  to  deal  with  this  question,  as  I  am 
of  opinion  that  even  if  he  did  legally  redeem  his  shares,  that  did 
not  reinstate  him  as  a  director. 

Morgan  and  Bucknall  stand  in  the  same  position  as  Du  Bourg. 
Thqr  were  both  elected  on  19th  July  1889,  and  their  shares  subse- 
quently became,  by  virtue  of  the  Act,  forfeited,  for  non-payment  in 
due  time  of  the  58rd  call.  They  subsequently,  and  before  the 
making  of  the  59th  call,  paid  this  call  and  redeemed  their  shares. 

It  has  been  argued  for  the  defendant  company  that,  even  if  a 
director*  8  shares  become  forfeited  by  the  operation  of  the  Act,  he 
does  not  thereby  cease  to  be  a  duly  qualified  director  if  he  was 
qualified  at  the  time  of  his  appointment,  and  it  is  pointed  out  that 
the  articles  of  association  of  the  defendant  company  do  not  contain 
A  provision  similar  to  that  in  article  8  of  the  7th  schedule  to  the 
Act,  viz.,  that  the  office  of  a  director  shall  be  vacated  if  he  cease  to 
be  a  shareholder.  But  this  is  not  the  words  of  the  5th  article. 
^*Xhe  company  shall  be  under  the  management  of  a  board   of 
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directors,  consisting  of  five  shareholders,  each  of  whom  shall  hold, 
and  continue  to  be  the  holder,  and  registered  in  the  books  of  the 
company  for  at  least  100  shares.*'  Here,  the  insertion  of  the  words, 
"  and  continue  to  be  the  holder,"  which  are  not  in  article  8  of  the 
7th  schedule  to  the  Act,  appears  to  me  to  render  it  unnecessary  to 

enact  in  the  articles  that  a  director's  office  shall  be  vacated  if  he 

Wehh,  J,  cease  to  be  a  shareholder.  In  my  opinion,  when  Du  Bourg, 
Morgan,  and  Bucknall  ceased  to  be  shareholders  they  ceased  also 
to  be  directors,  and  although  upon  the  subsequent  redemption  of 
their  shares  they  again  became  shareholders,  nothing  short  of  their 
re-election  as  directors  could  validly  put  them  in  that  position  again. 
Then  it  is  said  that  these  gentlemen  continued  to  be  directors 
de  facto,  and  that  as  such  they  were  competent  to  join  in  making  a 
call.  But  this  is  in  direct  opposition  to  several  cases  decided  in 
this  Court,  and  to  the  ultimate  decision  of  the  Privy  Goancil  in 
Garden  OuUy  Company  v.  McLister  (i),  affirming  the  judgment  of 
the  late  Mr.  Justice  Molesworth.  A  clause  which  is  found  in  the 
articles  of  association  of  many  companies  validating  the  acts  of 
d€  facto  directors,  such  as  article  19  of  the  7th  schedule  to  the 
Act,  is  not  contained  in  the  articles  of  this  company.  I  therefore 
hold  that  the  69th  call  was  badly  made,  and  no  forfeiture  could 
follow  from  its  non-payment.  I  may  observe,  in  passing,  that  in 
arriving  at  this  conclusion  I  treat  the  51st,  62nd,  68rd,  and  54th 
calls  as  well  made,  no  evidence  having  been  given  to  impeach  their 
validity. 

The  60th  call  was  made  on  the  81st  January  1890,  at  a  meeting 
of  directors,  at  which  Du  Bourg,  Morgan,  Bucknall,  and  Barton 
were  present.  Earlier  on  the  same  day,  at  a  general  meeting  of  the 
company,  Du  Bourg,  Bucknall,  and  Barton  had  been  re-elected  as 
directors,  and,  so  fur  as  appears  upon  the  evidence,  there  was  no  valid 
call  overdue  and  unpaid  by  either  of  them.  Du  Bourg  and  Barton 
had  not  paid  the  59th  call,  the  time  for  payment  of  which  expired 
on  22nd  January,  but  as  I  hold  that  call  to  be  invalid,  their  non- 
payment of  it  did  not  work  a  forfeiture  of  their  shares.  They  were, 
therefore,  duly  qualified  and  duly  elected,  and  were  competent  to 
make  the  60th  call.  Morgan  was  elected  a  director  on  19th  July 
1889.     His  shares  became  forfeited  on  24th  July  for  non-payment 
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of  the  5Srd  call.  He,  therefore,  ceased  to  be  a  director  de  jwre,  and 
althoagh  be  afterwards  redeemed  his  shares,  there  is  no  evidence 
of  bis  subsequent  appointment  as  a  director.  He  was,  therefore, 
not  competent  to  act  as  a  director  when  the  60th  call  was  made. 
Bat  as  a  quorum  of  those  then  present  were  competent,  this  is 
immaterial,  and  I  hold  the  60th  call  to  haye  been  well  made. 

The  61st  call  was  made  on  28th  February  1890,  at  a  meeting 
of  directors  at  which  Du  Bourg,  Morgan,  Bucknall,  and  Barton 
were  present.  But,  before  this,  Du  Bourg,  Morgan,  and  Buoknall's 
shares  had  become  forfeited  for  non-payment  of  the  60th  call,  the 
time  for  payment  of  which  expired  on  the  26th  February.  The 
6l8t  call  was,  therefore,  badly  made,  and  no  forfeiture  could  accrue 
for  non-payment  of  it. 

The  plaintiffs'  shares  were  forfeited,  and  sold  for  non-payment 
of  the  69th,  60th,  and  61st  calls,  and  as  I  hold  the  60th  call  to 
hftTB  been  well  made,  the  shares  were  rightly  forfeited  and  sold. 
The  plaintiffs,  therefore  fail,  and  judgment  will  be  entered  for  the 
defendant  company  with  costs. 
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From  this  decision  the  plaintiffs  appealed  to  the  Full  Court 
[Coram  Higinbotham,  C.J.,  Williams,  and  Holeoyd,  JJ.]  . 

Madden  and  WeigaU  for  the  plaintiffs  appellants — The  plaintiffs 
Mnert  that  at  the  time  the  calls,  for  non-payment  of  which  their 
shares  were  forfeited  and  sold,  were  made,  at  the  time  of  the 
forfeiture,  and  at  the  time  the  sale  was  ordered,  certain  of  the 
directors  necessary  to  form  a  quorum  had  ceased  to  be  directors. 

[Topp  for  the  defendant  company — There  is  no  case  made  on 
the  pleadings  that  at  the  time  of  sale  they  were  not  directors.] 

By  amendment  the  plaintiffs  alleged  that  up  to  the  time  of  trial 
they  continued  to  be  disqualified.  Sec.  287  of  the  Companies  Act 
1890  (No.  1074)  provides  for  the  making  of  calls  in  a  mining 
company.  Sec.  241,  replaced  as  to  a  no-liability  company  by 
8^.  809,  sub-sec.  5,  provides  that  any  share  upon  which  a  call 
shall  be  unpaid  after  the  expiration  of  fourteen  days  shall  thereupon 
he  absolutely  forfeited,  without  any  resolution  of  directors  or  other 
proceeding,  and  when  forfeited  shall  be  sold  by  public  auction. 
Sec.  247  provides  that  the  person  to  whom  a  forfeited  share  shall 
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haTe  belooged  nuty  redeem  tihe  same  st  my  tune  up  to  or  od  the 
d«y  pieYioiiB  to  that  upon  whieh  it  is  intended  to  adl  the  aune,  hj 
poymmt  of  all  ealla  doe  thereon  and  e^iensea  incorred,  the  eflBdct 
of  which  was  considered  hy  this  Gonrt  in  the  case  of  JCta^'f 
Birthday^  etc.,  Co.  v.  Jack  (k).  Article  5  of  this  eompany 
provides  that  each  director  shall  hold  and  oontinne  to  hold  and 
be  registered  in  the  books  of  the  company  for  at  least  100  shares. 
The  forfBitore  was  incurred  in  this  case  in  respect  to  the  59th,  6(Hhy 
and  61st  calls,  and  at  the  time  they  were  made  there  was  not  i 
qnorom  of  directors  who  had  not  ceased  to  hold  sach  number  of 
shares,  and  therefore  ceased  to  be  qualified.  The  primaty  judge 
holds  that  they  were  disqualified  in  respect  of  the  59th  and 
61st  calls,  but  comes  to  the  conclusion  that  they  were  qualified  as 
to  the  60th.  It  is  submitted  that  he  was  wrong  as  to  the  60ih 
call.  A  director  under  the  Statute  and  under  the  articles  forfeits 
his  seat  if  he  does  not  pay  a  call  within  fourteen  days  from  the  day 
fixed  for  payment  of  the  call,  because  his  shares  are  ip$o  fado 
forfeited.  If  he  pays  before  the  day  appointed  for  sale  he  gets 
back  his  shares,  but  he  does  not  thereby  get  back  his  seat  as  i 
director.  He  has  ceased  to  be  a  director,  and  must  be  re-elected. 
At  the  meeting  of  the  shareholders  of  the  company  held  on  the 
81st  January  1890  three  directors  were  re-elected.  Their  shares 
had  been  forfeited  for  non-payment  of  the  previous  call.  A  directors' 
meeting  was  held,  and  the  60th  call  made.  Two  of  those  three 
directors  had  previously  paid  their  calls,  the  third  had  not.  A 
fourth  director  at  that  meeting,  Du  Bourg,  though  he  paid  the 
money  representing  that  call,  could  not  have  paid  it,  for  he  had  not 
paid  any  other  call  since  the  54th.  The  learned  primary  judge 
finds  that  all  the  calls  up  to  and  including  the  64th  call  were  good 
calls.  The  64tb  call  was  due  on  the  14th  August  1689.  On  the 
28th  August,  fourteen  days  after  the  call  was  payable,  Du  Bourg 
had  not  paid  it,  and  his  shares  thereby  became  absolutely  forfeited 
under  the  Act.  A  day  was  appointed  for  the  sale  of  those  shares, 
namely  7th  September.  On  the  18th  September,  six  days  after  it 
was  too  late  to  pay  it,  he  purported  to  pay  it,  but  the  manager  who 
accepted  it  did  so  without  authority,  and  the  company  was  therefore 
not  bound.     His  Honor  finds  that  when  the  60th  call  was  made, 

(*)  11  V.L.R.  197. 
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A  not  paid  his  calls.     In  fact,  we  agree  throughout  with  i 

I  judge,  except  as  to  Du  Bourg,  and  as  to  him,  while  the         ig 
Ige  at  first  finds  that  he  had  not  paid  the  54th  call,  he 
seems  to  forget  that  in  dealing  with  him  in  regard  to  the 

Coi 
BOTHAM,  C.J.     That  appears  to  be  so.]  ^°  ^^ 

bhe  61st  call  was  made,  Du  Bourg  and  Morgan  were  still 
lalified  from  sitting  as  directors,  and  all  their  acts  as 
ince  18th  September  1889  were  invalid.  There  was  no 
icertain  who  of  the  directors  should  retire  by  rotation  in 
with  clause  15  of  the  articles  of  association.  There  was 
rhich  could  give  directions  under  the  articles  as  to  the 
ents  for  calling  a  general  meeting  of  shareholders.  There 
ard  which  could  appoint  a  day  for  the  sale  of  forfeited 
f  the  60th  call  was  a  good  call,  the  money  paid  by  the 
>r  the  59th  call,  which  was  bad,  should  have  been  applied 
—it  stood  to  the  credit  of  the  plaintiff's  against  their 


Eld  Herbert  Barrett  for  the  defendant  respondent. 

-None  of  the  points  that  have  now  been  argued  for  the 
were  put  before  the  Court  below.  The  main  argument 
primary  judge  was  addressed  to  the  meeting  of  the 
ly  1890,  as  to  which  both  sides  adduced  evidence.  The 
ase  was  that  the  rules  of  the  company  required  that  the 
tiould  be  shareholders  at  the  time  of  their  resolution 
all,  and  that  the  59th  call  was  bad  because  at  the  time  of 
on  they  were  not  shareholders.  As  a  matter  of  fact,  at  an 
mouB  to  the  making  of  the  59th  call,  they  were  properly 
1  were  then  shareholders.  The'  whole  of  the  argument 
ellants  depends  on  the  correctness  of  this  proposition, 
he  day  originally  intended  for  the  sale  of  forfeited  shares 
e  no  redemption.  It  is,  however,  submitted  that  a  com- 
llow  shareholders  to  redeem  forfeited  shares  at  any  time 
sale  :  Sees.  241,  242,  244,  and  246-8  of  the  Companies 
and  farther,  that  the  members  have  the  privilege  of 
rhether  the  company  likes  it  or  not,  on  redeeming  their 
ly  time  before  they  are  sold. 
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0.  [Williams,  J.     Bee.  241  says  that  the  shares  shall  be  absolute! 

1.8         forfeited,  unless  under  see.  247,  before  the  day  appointed  for  sak 

^       they  are  redeemed.     I  think  it  is  not  a  question  of  what  tfa 

company  says  or  what  the  shareholder  says,  but  what  the  Act  says. 
Dim 
»AHT  The  shares  are  forfeited  to  the  company,  who  may  sell.    It  hs 

a  right  to  postpone  advertising  the  sale,  and  when  it  has  one 

appointed  a  day  for  sale,  it  may  postpone  the  sale  for  a  fortnight 

Sec.  246. 

[Williams,  J.     The  shares  must  be  redeemed  at  least  the  da 

before  which  the  company  intended  to  sell.] 

The  company  may  change  its  intention.  Besides,  the  compao 
may  sell  to  the  shareholder  for  the  amount  of  the  call,  and  that  i 
in  effect  what  is  done;  instead  of  the  company  buying  them  i 
and  then  selling  them  to  the  shareholder  they  take  from  th 
shareholder  the  amount  of  the  call. 

[Williams,  J.  Do  you  notice  the  words  of  sec.  248  ?  Ther 
seems  to  be  some  mistake  in  them.     They  follow  on  sec.  247.] 

Yes. 

[HoLEOTD,  J.  The  words  "  to  be  "  have  somehow  crept  int 
the  section  by  mistake.] 

Yes.  The  whole  object  of  the  Act  is  to  get  for  the  compan; 
the  amount  of  the  call.  There  is  no  evidence  that  these  share 
were  properly  advertised  for  sale.  The  only  evidence  is  that  the; 
were  advertised,  not  that  they  were  advertised  in  the  Oazette  o 
any  proper  paper. 

[Williams,  J.    Was  the  call  proved  ?] 

No.    The  Oazette  was  not  put  in  evidence. 

[Williams,  J.  If  the  question  had  been  raised  by  you  afte 
the  evidence  was  given,  it  would  still  have  been  time  to  cure  it 
There  are  many  cases  which  show  that  if  a  question  as  to  proof  i 
not  taken  in  the  Court  below,  which  if  taken  might  have  beei 
easily  cured,  this  Court  will  not  interfere  to  give  it  any  effect.] 

By  virtue  of  the  articles  of  association  of  this  company,  i 
director  who  at  the  time  of  his  election  does  hold  100  shares  in  tlM 
company,  does  not  forfeit  his  seat  if  he  forfeits  those  shares 
Although  one  rule  says  that  the  directors  shall  continue  to  hole 
100  shares,  another  rule  enumerates  the  causes  for  which  a  directoi 
shall  forfeit  his  seat,  and  this  is  not  one  of  them.     And  if  it  wen 
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this  company  might  be  left  without  any  directors 
The  Act,  schedule  18,  provides  a  form  of  articles  of 
,  including  one,  the  8th,  which  provides  that  a  director's 
be  vacated  if  he  ceases  to  be  a  shareholder.  This 
ad  power  to  depart  from  that  form  in  framing  its  rules, 
so  and  dropped  out  that  rule,  although  it  retained  the 
ting  to  directors.     That  must  have  been  done  with  some 

]uBiAM.    It  had  been  provided  already,  as  pointed  out  by 

1  judge,  by  the  insertion  of  the  words,  "  and  continue 
lolder,"  fh  clause  6,  so  that  it  was  unnecessary  to  repeat 
3  15.] 

5  and  15  provide  that  the  directors  elected  shall  continue 
1  the  next  general  meeting  of  the  company.  The  first 
e  claim  made  cannot  be  granted,   for  the  company  is 

and  was  so  before  the  action  was  brought.  As  to  the 
damages,  the  plaintiffs'  forfeited  shares  were  sold  and 
ed  afr  6d.  a  share.  They  were  sold  in  March  and  April, 
idence  is  that  at  that  time  they  were  practically  valueless 
ket.  The  proper  measure  of  damages  is,  it  is  submitted, 
b  value  of  the  shares  at  the  time  they  were  forfeited, 
aintiffs  might  have  then  gone  into  the  market  and 
them  at  that  amount. 

[AMS,  J.  If  you  had  not  converted  them,  the  plaintiffs 
)  sold  them  in  June  for  258.] 

l^n — In  Amoretty  v.  City  of  Melbourne  Bank  (Q,  it  was 
he  measure  of  damages  is  the  value  at  the  time  of  trial.] 
ijamin  v.  Wymond  (m),  l^olesworth,  J.,  held  that  the 
ere  to  be  assessed  at  the  time  of  the  improper  act. 
€n — There  the  wrongdoers  were  trustees.] 
^ere  constructive  trustees  only,  as  they  are  here. 
yYDj  J.     I  do  not  think  you  referred  us  to  sec.  211  of  the 

Act  1890,  which  provides  that  the  first  directors,  at 
hall  continue  to  be  directors  until  their  successors  are 

In  terms  it  is  limited  to  the  first  directors.     Is  it 
)  apply  to  them  all  ?] 
ibmitted  that  it  applies  to  all. 

V.L.R.  481.  (jn)  10  V.L.R,  (Eq.)  3. 
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[HiGiNBOTHAH,  G.J.  Does  not  ihat  apply  only  to  one  case? 
Where  prior  to  incorporation  there  are  no  directors,  the  company 
immediately  after  incorporation  may  appoint  directors  until  their 
successors  are  appointed  under  the  articles.] 

The  reasoning  of  the  latter  part  of  the  section  would  apply  to 
every  case. 


Barrett,  on  the  same  side — It  was  contended  for  the  appellants 
that  Du  Bourg  was  not  the  holder  of  100  shares  immediately 
before  the  meeting  of  80th  January  1890,  because  his  shares 
had  been  advertised  for  sale  for  non-payment  of  the  64th  call, 
and  it  was  subsequent  to  the  date  when  it  was  intended  to  sell 
ihem  for  non-payment  of  that  call  when  he  redeemed  them;  Bat 
it  is  submitted  that  the  54th  call  itself  was  a  bad  one.  It  wu 
made  by  Du  Bourg,  Bucknall,  Morgan,  and  Morey,  on  the 
2nd  August,  payable  on  the  14th  August.  But  on  the  2nd  August 
Morgan,  Bucknall,  and  Morey  had  (if  the  plaintiffs'  contention  is 
correct),  ceased  to  be  directors  for  non-payment  of  the  58rdcall. 
The  58rd  call  was  payable  on  the  10th  July  1889,  and  all  shaies 
on  which  the  call  was  unpaid  on  the  24th  July  were  absolutely 
forfeited  by  virtue  of  the  Act.  Morgan  paid  the  68rd  caU  on 
4th  September  1889,  Morey  paid  his  on  the  14th  August,  and 
Bucknall,  on  the  2nd  August.  Du  Bourg  had  paid  his  on  the 
28rd  July.  Therefore,  on  the  81st  January,  when  Du  Bourg  was 
re-elected,  he  had  paid  the  last  good  call. 

Madden  in  reply — The  68rd  call  was  bad  because  the  majority 
of  those  who  made  it  had  not  paid  the  52nd  call,  so  that  non- 
payment of  the  58rd  call  did  not  make  a  disqualification.  The 
52nd  call  was  made  on  28rd  May  1889,  payable  on  the  12th  June. 
On  the  26th  June,  therefore,  shares  on  which  it  was  unpaid  were 
forfeited.  It  was  made  by  Morey,  Morgan,  Bucknall,  and  Du  Bourg. 
Morgan  paid  in  time  on  the  14th  June ;  Bucknall  did  not  pay  till 
5th  July ;  Du  Bourg  did  not  pay  till  2nd  July. 

[Barrett — There  is  no  evidence  as  to  who  made  the  58rd  call.} 
The  appointment  of  one  of  the   five  directors,  Barton,  was 
always  bad,  because  he  was  originally  elected  when  he  was  not  a 
shareholder. 
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Per    Cubum.     We    have    considered    the    matter  discussed  f.g. 

immediately  before  the  Court  rose,  and  we  are  of  opinion  that  it         i89i72 
is  our  duty  to  accept  the  view  of  the  facts  presented  apparently  by       jjIddow 
both  parties  without  objection,  and  acted  upon  by  the  judge  in  the  «. 

Court  below.  The  learned  judge  has  stated  that  in  arriving  at  his  Cohpaitt 
conclusion  he  treats  the  51st,  62nd,  68rd,  and  64th  calls  as  well  ^®  I^iabilitt. 
made,  no  evidence  having  been  given  to  impeach  their  validity. 
That  was  the  view  of  the  facts  apparently  presented  by  both  parties 
at  the  hearing,  and  the  learned  judge  was  allowed,  apparently 
without  objection,  to  found  his  judgment  on  the  assumption  that 
those  calls  were  treated  by  both  parties  as  having  been  well  made. 
It  is,  of  course,  open  to  a  party  who  seeks  to  support  a  judgment 
of  the  Court  to  resort  to  the  evidence  appearing  on  the  face  of  the 
case  to  uphold  the  legal  decision  on  any  ground — to  prove  that 
the  decision  is  legal.  But  it  is  different  where  the  judge  proceeds 
npoD  a  view  of  the  facts  presented  by  both  parties — not  sought  to 
be  altered  by  either — and  upon  which  the  judgment  is  founded. 

We,  therefore,  think  that  we  ought  to  deal  with  this  case  on 
the  point  dealt  with  by  Mr.  Topp,  and  that  we  cannot  deal  with  the 
argument  raised  by  Mr.  Barrett,  or  the  counter  arguments;  that 
we  cannot  investigate  fEicts  which  were  not  in  dispute  at  the 
hearing,  and  review  the  judgment  of  the  learned  primary  judge 
upon  facts  apparently  not  presented  to  him.  We  think  that  no 
question  remains  (subject,  of  course,  to  Mr.  Topp's  argument), 
except  the  question  of  damages. 

Madden — It  is  said  that  the  company  is  wound  up,  though  no 
evidence  as  to  that  was  given. 

[Topp — I  can,  if  necessary,  give  evidence  that  it  was  wound  up 
last  December  twelve  months. 

HoLBOYD,  J.  Suppose  you  would  have  been  entitled  to  a  decree 
for  a  return  of  the  shares,  and  suppose  there  was  no  evidence  before 
the  Court  whether  it  was  possible  or  not,  would  not  the  proper 
course  be  to  direct  the  shares  to  be  returned,  if  they  could,  and  to 
direct  a  reference  to  inquire  whether  they  could  be  returned  or 
not] 

Yes;  or  damages  in  the  alternative.  Inasmuch  as  we  are 
entitled  to  the  shares,  we  were,  and  are,  prevented  from  selling  them 
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to  Uie  best  adyantage,  and  as  omnia  presumuntur  contra  spoliatorm 
we  are  entitled  to  aBsaine  that  we  Woald  have  sold  them  at  theyery 
highest  yalae  since  their  conversion.  In  McDonald  y.  Rowe  (n) 
the  damages  given  were  the  value  of  the  shares  either  at  the  time 

r       of  conversion  or  at  the  time  of  the  judgment. 

^^-  [HoLBOYD,  J.    But  not  at  any  intervening  time.] 

In  Amoretty  v.  City  of  Melbourne  Bank  (o)  the  value  of  the 
shares  at  the  time  of  the  writ  was  taken  as  the  measure  of  damages. 
In  Hicks  y.  The  Commercial  Bank  (p)  the  plaintiff  was  giyen  an 
option  to  take  their  value  either  at  the  time  of  the  writ  or  of  the 
decree.  In  Peek  v.  Derry  {q)  it  was  held  that  the  value  must  be 
ascertained,  not  at  the  date  of  the  conversion,  but  by  the  light  of 
subsequent  events. 

[Williams,  J.  In  Mayne  on  Damages  (4th  ed.),  864,  it  is  put 
that  it  must  be  the  price  you  would  have  had  to  pay  for  them  on  or 
before  the  day  of  trial,  but  not  the  highest  possible  price,  for  that 
involves  that  you  would  have  been  wise  enough  to  sell  them  at  the 
top  of  the  market.  In  Owen  v.  Routh  (r)  it  was  held  that  the  true 
measure  of  damages  is  not  the  market  price  at  the  time  of  the 
breach,  but  the  market  price  at  the  time  of  the  trial.] 

Topp,  by  permission  of  the  Court — Those  cases  are  all  cases 
between  mortgagor  and  mortgagee,  i.e.,  of  express  trustees,  not  as 
here,  of  constructive  trustees. 

[Williams,  J.  There  is  a  case  of  Mc Arthur  v.  Lord  Seaforth  (»), 
in  which  it  was  held  to  be  either  at  the  time  that  the  stock  ought 
to  have  been  replaced  or  the  price  at  the  day  of  trial,  at  the  option 
of  the  plaintiff.] 

All  the  cases  show  that  in   cases  like  this  the  measure  of 

damages  is  the  value  of  the  shares  either  at  the  time  of  conversion 

•  or  at  the  time  of  trial.     The  evidence  is  that  they  were  valueless  at 

the  time  of  the  conversion,  and  there  is  no  evidence  of  their  valae 

at  the  time  of  the  trial. 

Madden — Here  the  defendant  is  a  tort-feasor,  and  there  is  a 
distinction  between  the  measure  of  damages  in  a  case  of  contract 


(»)   4A.J.R.  184. 

(?) 

87  Oh.  D.  641. 

(o)    18V.L.R.431. 

(r) 

14  C.B.  827. 

(p)  5  V.L.R.  (Eq.)  228. 

(*) 

2  Taont.  267. 
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neasure   of  damages    in   a    case   of  tort :  Shepherd  v. 

I. 

AMS,  J.     As  I  read  Mayne,  it  seems  to  be  a  very  moot 

her  you  can  recover  damages  at  any  time  except  the 

version,  even  in  actions  of  trover.] 

les  in  this  colony  are  clear.  ^' 

OTHAM,    C.J.,    delivered    the    judgment   of  the    Court 

HAM,  C.J.,  Williams,  and  Holroyd,  JJ.]  .     The  Court 

36  has  intimated  its  opinion  upon  the  main  question 

been    argued,    and    it    is    unnecessary    to   repeat   it. 

question  upon  which  it  is  necessary  to  deal  is  the 
f  damages,  and  we  are  of  opinion  that  this  is  an 
vhich  the  claim  for  damages  resembles  a  claim  for 
Y  conversion  of  property.  Indeed,  it  has  been  so  put  on 
during  the  case,  and  treating  it  in  that  light,  we  think 
sisions  show  that  in  an  action  for  damages  for  conversion 
r,  the  measure  of  damages  is  the  value  of  the  property  at 

conversion,  unless  the  party  complaining  can  allege  and 
ial  damages  arising  from  the  wrongful  act  of  which  he 
Now,  in  this  case,  the  evidence  as  to  damages  is  very 
both  as  to  amount  and  as  to  the  value  of  the  shares  at 
es.  There  is  no  evidence  at  all  of  the  value  of  these 
be  date  of  trial,  which  was  in  May  1891.  There  is  no 
mce  of  the  value  of  these  shares  at  the  precise  dates  of 
or  forfeiture.  That  date  was  in  February  1890,  within 
imited  tincie  after  the  making  of  the  60th  cull.  The 
rarest  in  point  of  time  to  that  date  is  the  evidence  of  the 
Bse  shares  on  the  6th  January  1890,  when  they  are  stated 
len  in  the  market  at  Is.  offered  by  the  buyer  and  2s, 
the  seller,  and  that  higher  amount,  in  the  exercise  of  the 
which  we  possess,  we  .fix  as  the  value  of  those  shares  at 
f  conversion.  The  plaintiffs  will  be  entitled  to  400  shares, 
res  can  be  appropriated  and  transferred  to  them  by  the 
company,  but  in  the  alternative,  if  that  cannot  be  done, 
win  be  entered  for  40i.,  with  costs  of  the  action  and  the 
lis  appeal. 

(t)   2  East.  211. 
XVIII.  N 
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Appeal  allowed.  Order  defendant  company  to  appropriate  or 
purchase,  and  register  in  the  names  of  the  plaintiffs,  400  shares  in 
the  defendant  company,  if  that  can  be  done.  liefer  to  the  Chief 
Clerk  to  ascertain  and  report  whether  that  can  be  done.  If  the 
Chief  Clerk  report  that  it  cannot,  then  judgment  to  be  entered  for 
the  plaintiffs  for  402.  Plaintiffs  to  have  the  costs  of  the  action  and 
^-  of  this  appeal  and  the  costs  of  the  reference,  the  costs  of  action 
already  paid  by  the  plaintiffs  other  than  the  costs  ordered  to  be 
paid  under  any  order  or  orders  to  be  refunded. 

Williams,  J.  I  only  wish  to  add  on  this  question  of  damages 
that  Dr.  Madden  has  argued  very  strongly  that  this  case  is  to  be 
treated  for  the  purpose  of  measuring  damages  as  an  action  of  conver- 
sion. I  adopt  that  argument,  and  in  my  opinion  the  measure  of 
damages  in  such  an  action  is  the  value  at  the  time  of  conyersioD, 
unless  some  special  damage  is  shown.  That  decision  is  not  in  conflict 
with  the  case  of  Ainoretty  v.  The  City  of  Melbourne  Bank  (r), because 
Mr.  Justice  A*Beckett  there  puts  it:  ''  Notwithstanding  the  form  of 
the  plaintiff's  complaint,  I  think  the  case  should  be  dealt  with  on 
the  same  footing  as  if  the  plaintiff  had  in  terms  complained  of  an 
improper  exercise  of  a  power  of  sale  admitted  to  have  been  given. 
The  substance  of  his  complaint  is  an  illegal  dealing  by  the  mortgagee 
in  that  capacity  and  by  virtue  of  powers  possessed  as  such.  On 
that  footing,  elements  of  trust  and  contract  have  to  be  considered 
which  are  not  present  in  ordinary  actions  for  conversion  of  goods, 
and  which  justify  the  adoption  of  a  different  measure  of  damages.*' 

Solicitor  for  plaintiffs  :  Hobday. 

Solicitor  for  defendants  :  QUI  for  H.  S,  Ban-eit,  Ballarat. 

A.  J.  A. 
(v)  13V.L.R.431. 
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DAVKY  r.  WALKER. 

let  1890  (^o.  1102),  *.  7^— Fraudulent  preference— Effect  of  Act  on 
late — Debtor  hopelessly  insolvent — Knowledge  of  creditor—  Prestvre  Se 

tor— Question  of  fact — Appeal  to  Full  Court. 

of  fmndulent  preference  ia  not  altered  by  the  Insolvencif  Act  1890 
8.  73,  and  however  desperate  the  circumstnnccs  of  a  debtor  may  he, 
although  he  knows  them  to  he  desperate,  is  not  debtirred  fi*om  press- 
lent.  If  he  does  exercise  real  pressure,  and  payment  is  made,  it  is  not 
preference. 

tion  whether  or  not  the  pressure  was  real  pressure  operating  on  the 
I  debtor,  is  a  questiou  of  fact  for  the  jtulge  who  hears  the  case 
!,  and  the  Full  Court  will  not  interfere  with  his  decision,  even  though 
ipicions  circumstances  of  the  case  it  might  have  arrived  at  a  different 
lulesa  it  is  shown  that  the  learned  judge  arriveil  at  a  wrong  or  erro- 
sion. 

I  by  the  trustee  of  the  insolvent  estate  of  Thomas  W. 
^king  to  set  aside  a  transaction  betsveen  the  insolvent  and 
as  amounting  to  a  fraudulent  preference  under  sec.  73  of 
ency  Act  1890  (No.  1102). 

17  Thomas  Walker,  the  father  of  the  insolvent,  sold  a  store 
-in-trade  to  the  insolvent,  taking  as  payment  his  son's 
J  notes.  The  son  continued  in  business  up  to  three 
efore  the  date  of  his  insolvency,  which  took  place  on 
ist  1890.  On  the  19th  May  1890  the  father,  who  knew 
)n  was  in  monetary  difficulties,  and  was  being  pressed  by 
J  creditors,  asked  him  for  payment  of  the  amount  then 
tn — 200Z.  on  the  promissory  notes,  and  certain  moneys 
The  father  and  son  then  went  to  the  office  of  ihe 
dicitor,  and  in  consequence  of  the  interview  the  solicitor 
ay  prepared  a  County  Court  summons  against  the  son  to 
e  amount  of  his  indebtedness,  825Z.  On  the  20th  May 
'as  issued,  and  on  the  21st  May  the  son  signed  a  consent 
)nt,  and  judgment  against  the  son  was  signed  accordingly 
ly.  Execution  on  such  judgment  was  issued,  and  on  the 
a  bailiff  of  the  County  Court  took  possession  of  the  store 
-in-trade,  and  on  2nd  June  sold  them  to  the  insolvent's 
fohn  Walker,  for  230/.  On  the  21st  August  the  insol- 
ite  was  sequestrated. 

N  2 
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3.  The  action  was  brought  by  tho  trustee  under  such  insolvency 

^  against  Thomas  Walker  and  John  Walker,  to  set  aside  this  trans- 

~"  action  as  a  fraudulent  ])reference.     The  defendant  John  Walker  did 

not  appear.    Evidence  for  the  plaintiff  was  given,  and  the  defendant 

Thomas  Walker  did  not  call  evidence. 

Pigott  for  the  plaintiff. 

Duffy  and  Cussen  for  the  defendant. 

Webb,  J.  This  is  an  action  by  the  trustee  of  the  insolveni 
estate  of  Thomas  W.  Walker,  to  set  aside  a  transaction  betweec 
the  insolvent  and  his  father  as  a  fraudulent  preference.  The  sectioi 
of  the  Statute  has  been  referred  to,  but  that  section  does  not  altei 
the  law  which  formerly  existed ;  it  is  merely  an  attempt  to  define 
what  is  a  fraudulent  preference  according  to  the  previous  law 
Upon  the  evidence  in  this  case,  although  there  may  be  suspicion 
and  there  always  is  in  cases  of  this  kind,  the  plaintiff  has  alto 
getber  failed  to  satisfy  me  that  there  was  a  fraudulent  preference 
The  father  was  entitled  to  force  his  son  to  paj^  him,  or  to  endeavoni 
to  recover  his  debt  in  any  way.  The  fact  that  one  creditor  knowi 
that  his  debtor  is  indebted  to  a  number  of  other  people,  who  an 
pressing  him,  does  not  disentitle  him  from  also  pressing  and  gettinj 
paid  if  he  can.  I  see  nothing  here  to  establish  any  fraudulen 
preference.     Judgment  for  the  defendant,  with  costs. 


From  this  decision   the  plaintiff  appealed  to  the  Full  Gear 
[Cormn  Higinbotham,  C.J.,  Williams  and  Hood,  JJ.l . 

92  Higgins   and   Irvine   for   the   plaintiff  appellant — Under    th 

\}'^  Insolvency  Act  1890  (No.  1102),  the  question  whether  an  act  i 
done  with  an  intention  to  defeat  and  dehiy  creditors  or  with  a  vie^ 
to  prefer  a  particular  creditor  is  not  what  was  the  intention  of  th 
creditor,  but  what  was  the  intention  of  the  debtor :  Micliad  \ 
OUJield  {a).  There  was  no  evidence  of  any  real  pressure  by  th 
father  on  the  son,  nor  any  evidence  of  pressure  which  a  Court  coul 
recognise.     The  only  evidence  as  to  pressure  is  that,  before  goinj 

(a)  13  V.L.R.  798. 
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to  his  solicitor's  office,  the  father  demanded  payment  of  his  son.  f.c. 

It  is  submitted  that,  to  amount  to  pressure  such  as   the  Court  1^92 

will  recognise,  the  demand  must  be  such  that,  if  the  debtor  does         d^^y 
not  comply  with  it,  he  will  be  in  a  worse  position  than  if  he  does  :  v. 

Mackay  v.  JeUie  (b).  If,  in  this  case,  the  sou  had  refused  the 
demand  he  would  have  been  in  no  worse  position  than  he  was  by 
accepting  it.  It  is  clearly  proved  that  what  was  done  was  to  stop 
his  business  and  deprive  him  of  all  his  assets.  If  he  had  refused 
to  pay,  the  father  could  only  proceed  against  him  and  make  him 
insolvent,  as  he  was  made  by  another  creditor  shortly  after. 

[Williams,  J.  Is  not  the  rule  this,  that  in  every  case  where 
pressure  is  proved,  whether  that  pressure  is  a  sham  or  not  is  a 
question  of  fact  for  the  judge  or  jury?] 

No  matter  how  great  the  pressure  brought  to  bear  on  the  debtor 
may  be,  if,  owing  to  his  position,  it  could  have  no  effect  on  him,  it 
is  not  such  real  pressure  as  the  Court  should  recognise.  The  fact 
of  the  debtor  in  this  case  consenting  to  judgment  brought  him  into 
the  Insolvent  Court  quite  as  soon  as  he  would  have  been  brought  if 
he  had  refused  to  pay:  Mackay  v.  JeUie  (c).  Where  the  trans- 
action has  taken  place  within  three  months  of  insolvency,  it  is 
for  the  creditor  to  prove  that  there  was  real  pressure  operating 
on  the  debtor's  mind.  From  the  facts  proved  in  evidence 
it  was  a  question  of  law,  and  not  of  fact,  whether  there  was  a 
franddent  preference  :  Hasher  v.  Moorhead  {d).     That  case  shows  ^ 

that  if  a  man  does  an  act  as  here,  the  necessary  consequence  of 
which  is  to  defeat  his  other  creditors,  no  question  is,  Under  such 
dicumstunces,  ever  left  to  the  jury.  No  matter  how  strong  the 
pressure  may  be,  it  makes  no  difference  unless  it  makes  the  act  of 
the  debtor  an  involuntary  one ;  Exparte  Hall^  re  Coopei'  (e) ; 
Exparte  HaUidayy  re  LiebeH  (J). 

Cussen  for  the  defendant  Thomas  Walker,  respondent,  was  not 
called  upon. 

HioiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiQiHBOTHAM,  C.J.,  WiLLiAMs  and  HooD,  JJ.] .     The  appellant 

(A)  17  V.L.R.  91.  ((?)    19  Ch.  J).  580 

(e)   17  V.L.R.;  per  Holroyd,  J.,  at  p.  94.    (/)  L.R.  8  Ch.  283. 
W  2V.L.B.(L.)160. 
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in  this  case  has  failed  to  satisfy  us  that  the  learued  judge  was 
wrong  in  arriving  at  a  conclusion  in  favour  of  the  defendant. 
The  plaintiff  undertook  to  prove  in  this  case  that  a  certain  judicial 
proceeding,  namely,  the  signing  of  judgment,  was  a  fraudulent 
preference  within  the  78rd  section  of  the  hisolvency  Act  1890.  That 
''^:!^*  judgment  was  signed  on  tlie  2l8t  of  May  1890,  and  it  was  preceded 
on  the  same  day  hy  a  consent  to  sign  judgment  given  and  signed 
hy  the  insolvent.  The  plaintiff  had  to  prove  that  that  was  a 
fraudulent  preference.  In  order  to  prove  that,  it  was  necessary 
for  him  to  establish  that  that  consent  to  sign  judgment  was  the 
voluntary  act  of  the  insolvent  done  with  a  view — that  is,  an 
operative  real  view — of  giving  such  creditor  a  preference  over  the 
other  creditors,  and  not  an  act  done  under  genuine  pressure  by 
the  creditor  who  is  alleged  to  have  been  preferred.  The  law  on 
this  case  is  stated  by  a  most  eminent  authority  on  all  questions  oi 
this  kind:  Lord  Justice  Mellish  in  Exparte  Tojyham,  re  Walker  {g). 
He  says: — **  The  principle  of  the  decision  in  Exparte  Blackburn  (h) 
was  that  the  law  of  fraudulent  preference  was  not  altered  by  the 
Act  of  1869,  and  the  law  before  the  Act  was  that,  however  desperate 
the  circumstances  of  a  debtor  were,  and  although  the  creditoi 
knew  them  to  be  desperate,  the  creditor  is  not  debarred  from 
pressing  his  debtor  for  payment;  and  if  he  did  so  press,  and 
payment  was  made,  such  payment  was  not  a  fraudulent  preference." 
The  question  that  was  presented  on  the  evidence  in  this  case 
to  the  learned  judge,  and  has  been  argued  before  us  now  is,  was 
this  a  merely  voluntai^  act  of  the  debtor,  or  was  it  an  act  done  in 
consequence  of  genuine  pressure  placed  upon  him  by  the  creditor^ 
The  facts  of  the  case  were,  we  think,  not  free  from  suspicion,  and 
it  may  be  that  we  should  not  have  arrived  at  the  same  conclusioi 
as  the  learned  judge.  The  creditor  in  this  case  was  the  father  oi 
the  insolvent,  and  the  insolvent  undoubtedly  owed  him  money— 
200i.  on  overdue  promissory  notes  given  for  property  sold  b) 
the  father;  also,  for  alleged  advances  made  by  the  father  to  the 
insolvent.  About  the  19th  May  the  father — who  then  knew  thai 
the  insolvent  was  being  pressed  by  another  creditor,  and  that  he 
was  not  able  to  satisfy  his  debts — asked  for  payment  from  hie 
son,  and  the  father  and  son  proceeded  together  to  the  father'^ 
(y)  L.R.  8  Ch.,  p.  620.  (A)  L.R.  12  Eq.  368. 


Digitized  by 


Google 


I.]  LV  &  LVI  VICT. 

kud  iu  consequence  of  that  interview  the  solicitor  prepared 
Coart  summons.  On  the  following  day,  the  20 bh  May,  a 
issued,  and  on  the  day  following  that,  the  Slst  May,  the 
>  judgment  was  signed.  Now  it  is  said  that  under  these 
aces  the  act  which  the  insolvent  was  pressed  to  do  was  an 
?hich  the  inference  could  not  be  drawn  that  the  pressure  ^^^*' 
and  genuine,  and  that  the  only  motive  that  could  have 
the  insolvent's  mind  was  a  view  to  prefer  this  particular 

We  do  not  think  that  the  facts  support  that  contention. 
•  asks  for  payment,  and  he  follows  up  that  demand  by 
i^ing  his  debtor  to  his  solicitor,  who  thereupon  proceeds 
^1  proceedings,  and  issue  a  legal  process.  That  demand 
institutes  a  certain  degree,  greater  or  less,  of  pressure 
reditor  on  the  debtor;  and,  I  think,  it  may  not  be 
bly  inferred  that  the  debtor  was  then  aware  that  that  act 

a  writ  would  be  followed  in  due  course  by  the  ordinary 
ce  of  judgment  being  signed  iu  an  action  to  which  there 
)fence,  and  that  if  he  did  not  give  the  consent  he  would 
le  made  insolyent  in  a  shorter  time  by  his  father  than  he 
y  any  other  of  his  creditors.  He  was  not  in  fact  made 
iill  the  very  outside  limit  of  three  months, 
^stain  from  expressing  the  opinion  that  the  case  is  clear. 
10  means  clear,  but  we  are  not  prepared  to  say  that, 
>inion,  the  learned  judge  came  to  a  wrong  conclusion, 
[lant  has  failed  to  satisfy  us  that  the   conclusion   come 

learned  judge  was  erroneous. 

the  other  question,  the  charge  of  conspiracy,  there  was 

&t  all. 

link  the  appeal  must  be  dismissed,  with  costs. 

ors  for  plaintiff:   Williams  dt  Mathews, 

or  for  defendant:  G.  H,  R.  ct  A.  E.  Osborn,  for  Patten^ 

A.  J.  A. 


Digitized  by 


Google 


SUPRBMB  COURT  :  VICTOKIA.  [V.  L.  R. 


SHEPPARD  r.  PENGLASE. 

Married  Women' t  Properltf  Act  1890  {No.  1H6),  ##.  3  and  A,  (2)— Appeal  to  Full 
Court — Qu&tiiom  of  fact — Purchase  in  name  of  etranger — Reetdting  imei— 
Purckaee  in  najme  of  wife —  Evidence  of  intention — Married  woman ^AeeepUinee 
of  trust — Proof  of  separate  estate. 

An  appellant  who  appenls  on  que»tioii8  of  fact  from  the  decision  of  a  jndge  sitting 
without  a  jury  has  to  satisfy  the  Full  Court  convincingly  und  conclusively  that  the 
inferences  of  fact  which  the  learned  judge  has  drawn  are  not  only  wrong,  but  entirely 
erroneous. 

Where  a  purchase  is  made  in  the  name,  not  of  a  stranger,  but  of  a  wife  or  other 
near  relative,  there  is  a  presumption  that  a  provision  was  intended  which  rebuU  the 
resulting  trust  to  the  person  who  advances  the  purchase  money ;  but  this  presumption 
is  only  a  circumstance  of  the  evidence,  and  may  be  rebutted  by  evidence  showing  the 
purchaaer's  intention  when  he  paid  the  money. 

A  wife  may  be  declared  to  be  a  trustee  of  lands  for  the  assignee  of  her  husband's 
insolvent  estate,  and  ordered  to  execute  transfers  and  conveyances  thereof,  without 
proof  that  she  has  separate  estate. 

Appeal  from  a  decision  of  Webb,  J. 

The  action  was  brought  by  H.  A.  D.  Sheppard,  the  trustee  of 
the  insolvent  estate  of  Walter  Penglase,  against  the  said  Walter 
Penglase  and  Mary  Penglase,  his  wife,  to  have  it  declared  that  the 
wife  was  a  trustee  of  certain  lands  for  the  husband,  and  that  they 
formed  a  portion  of  his  estate,  and  for  an  order  directing  her  to 
transfer  to  the  plaintiif,  as  such  trustee,  the  said  lands. 

Pnrves,  Q.C.,  Goldsmith  and  Coldham  for  the  plaintiflF. 

J.  W.  Smith  for  the  defendant  Walter  Penglase. 

Leon  and  Isaacs  for  the  defendant  Mary  Penglase. 

Smith  took  a  preliminary  objection  that  the  insolvent  was 
not  a  proper  party  to  the  action,  inasmuch  as  his  interest  was 
vested  in  the  plaintiif  as  his  assignee,  and  cited  Daniel  Ch.  Pr, 
(6th  ed.),  167  and  274;  De  Golls  v.  Ward  (a);  Whitworth  i. 
Davis  (6) ;  Weise  v.  Wardle  (c)  ;  Le  Texier  v.  The  Margravine  oj 
Anspach  (d).  There  is  now  no  such  thing  as  joining  a  party  to  an 
action  of  this  kind  for  the  purpose  of  discovery  only. 

(a)    3P.W.  311«.  (c)    L.R.  19  (Eq.)  171. 

(6)    1  Yes.  &  B.  545.  (d)  15  Yes.  159.. 
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Goldsmith  for  ihe  plaintiflF  contra — The  form  of  action  in  the  f.c. 

present  case  is  a  very  familiar  one  under  the  old  equity  system :  jgei 

Smith  V.  Smith  (e)  ;  Halfey  v.  Tail  (J).     The  reason  is  that  the  sh^J^rd 

in^lvent  is  necessary  for  the  purposes  of  discovery,  and  discovery  «. 
cAQUot  be  got  from  any  person  not  a  party. 

Webb,  J.  That  practice  is  long  ago  exploded.  In  Hasker  v. 
SninmerB  (^),  a  precisely  similar  case  to  this,  a  suit  was  brought 
ugainst  the  wife  of  the  insolvent  without  joining  the  husband.  I 
think  the  objection  is  a  good  one.  The  defendant  insolvent  has  no 
iaterest  whatever  in  the  property,  which  has  all  passed  to  the 
assignee.  Possibly  the  insolvent  might  be  made  a  defendant,  if  it 
was  alleged  that  there  would  be  a  surplus  in  his  estate,  but  there  is 
no  sach  allegation  here,  and  he  has  no  interest.  Judgment  for  the 
defendant,  Walter  Penglase,  with  costs. 


•/.  W.  Smith,  in  place  of  IsaacSy  then  appeared  with  Leon  for 
the  defendant  Mary  Penglase,  and  the  case  proceeded. 

After  hearing  evidence  and  arguments,  Webb,  J.,  found  that 
ihe  lauds  in  question  were  purchased  with  money  of  the  defendant 
Walter,  and  conveyances  taken  in  the  name  of  the  defendant  Mary, 
by  his  direction  or  procurement,  and  that  the  defendant  Walter  did 
not  thereby  intend  an  advancement  or  benefit  to  his  wife ;  and  the 
learned  judge  gave  judgment  for  the  plaintiff  and  declared  that  the 
defendant  Mary  was  a  trustee  of  the  lands  for  the  plaintiff  as  assignee 
of  the  insolvent  estate  of  defendant  Walter,  and  ordered  her  within 
foorteen  days  to  execute  transfers  and  conveyances  thereof  to  the 
plaintiff  as  such  assignee,  and  to  do  all  things  necessary  for  procuring 
the  dae  registration  of  such  transfers  and  conveyances,  and  within  the 
like  lime  to  deliver  up  to  the  plaintiff  all  deeds  and  documents  in 
her  possession  or  control  relating  to  the  lands,  or  any  of  them — such 
transfers  or  conveyances  to  be  settled  in  Chambers  in  case  the 
parties  differed  about  the  same,  and  ordered  the  defendant  Mary  to 
pay  the  plaintiff^  s  costs  of  suit,  and  referred  to  tax,  and  gave  liberty 
to  apply. 

W  8  V.L.R.  (Eq.)  2.  (/)  1  V.L.R.  (Eq.)  8.  (g)  10  V.L.R.  (Eq.)  204. 
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F.o.  From  this  decision  the  defendant  Mary  Penglase  appealed  to  the 

^^  Full  Court  [Coram  Hiqimbotham,  G.J.,  Williams  and  Hood,  JJ.]  . 

March  3,  4. 

SuBPPABD  J.  W.  Smith  and  Madden  for  the  appellant — The  evidence,  it 

Pkkglabe.  is  submitted,  shows  that  the  lands  were  purchased  by  the  husband 
with  the  money  which  was  her  separate  property,  inasmuch  as  it 
was  the  proceeds  of  the  sale  of  her  scrip ;  but  even  if  any  part  of 
such  money  was  the  husband's,  he  paid  it  for  the  purpose  of  her 
advancement  at  a  time  when  he  was,  without  the  aid  of  such 
moneys,  perfectly  well  able  to  pay  all  his  debts.  Further,  it  was 
not  alleged  nor  proved  that  she  had  separate  estate,  and  therefore 
she  could  not  be  held  to  be  a  trustee  of  the  lands  for  her  husband. 
An  acceptance  of  trust  is  a  contract  within  the  meaning  of  the 
Married  Women* 8  Property  Act  1890  (No.  1116),  and  cannot  be 
entered  into  by  a  married  woman  unless  she  has  separate  estate : 
PaUiser  v.  Ourney  (h),  approved  and  followed  in  Stogdon  v.  Lee  (t); 
Surman  v.  Wliarton  (&)  ;  Chitty  on  Contracts  (12th  ed.),  282; 
CotteriU  v.  Curran  {t)  ;  The  Colonial  Bank  of  Australasia  v. 
Ketr  (m). 

[HiaiNBOTHAM,  G.J.     I  think  that  all  the  cases  you  have  cited, 
beginning  with  PaUiser  v.  Ourney,  followed  by  Stogdon  v.  Lee  and 
Surman  v.   Wharton,  have  been  cases  in   which  an  action  was 
brought  to  recover  money  from  a  married  woman,  and   there  of 
.  course  the  principle  would  apply.     Where  proof  was  not  given  by 

the  plaintiff,  on  whom  the  onus  rested,  that  she  had  separate  estate 
when  she  made  the  contract,  the  money  could  not  be  recovered  in 
the  action.  But  would  that  apply  to  an  action  not  to  recover 
money,  but  to  declare  that  a  transaction  in  which  she  has  engaged 
is  a  fraudulent  transaction,  and  to  carry  out  that  declaration  in  the 
usual  mode  by  ordering  her  to  execute  transfers  ?] 

It  is  submitted  that  it  would.  If  the  burden  of  the  contract 
had  been  to  do  a  service,  as  to  go  to  York,  the  principle  of  the  cases 
would  equally  apply,  and  if  that  be  so,  where  the  burden  of  the 
contract  is  to  become  a  trustee,  there  is  no  reason  why  it  should 
not  apply. 

(A)    19  Q.B.D.  519.  (0    15  V.L.R.  588. 

(»)     1891, 1  Q.B.  661.  (m)  10  A.L.T.  201. 

(k)  1891, 1  Q.B.  491. 
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BOTHAM,  C.J.  In  the  cases  of  performiug  a  service  it 
aut  to  a  contract  to  pay  money  by  way  of  damages 
ice  were  not  performed.  Sab-sec.  2  of  sec.  4  of  the 
^^^omen's  Property  Act  1890  (No.  1116)  provides  that  a 
man  shall  be  capable  of  entering  into  and  making  herself 
spect  of  and  to  the  extent  of  her  separate  property  on 
t.  Then  it  provides  that  any  damages  pr  costs  recovered 
II  be  her  separate  property,  and  any  damages  or  costs 
gainst  her  shall  be  payable  out  of  her  separate  property 
lerwise.j 

provides  that  the  term  ''contract''  shall  include  the 
of  any  trust. 

GOTHAM,  G.J.  Could  not  this  action  have  been  brought, 
elief  sought,  prior  to  the  Married  Women's  Property 

ied  woman  could  always  be  a  trustee,  but  her  husband 
for  her  breach  of  trust.  The  facts  given  in  evidence  in 
ere  all  one  way.  The  wife  had  a  comfortable  home  in 
nd  was  not  willing  to  accompany  her  husband  into  the 

as  it  was  then,  of  the  Broken  Hill  country.  In  order 
ler  to  go  with  him  and  assist  him,  he  promised  her  in 
ay  as  he  promised  the  servant  whom  he  thereby  induced 
ny  them,  to  give  her  a  share  in  any  discovery  he  might 

did  make  a  discovery.  When  in  consequence  a  company 
1,  scrip  in  her  name  was  made  out  for  her  share.  That 
H,  Uer  shares  were  in  November  1886  sold  by  her 
>  her  request,  and  with  the  proceeds  in  December  1886, 
try  1887,  these  lands  were  bought. 
[AMs,  J.  It  has  often  struck  me  whether  a  Court  of 
appeals  on  questions  of  fact,  not  on  motions  for  new 
not  gone  too  far — whether  a  Court  of  Appeal  ought  not 
Lie  facts  to  a  greater  extent  than  we  are  accustomed  to 

is  no  doubt  that  this  Court  has  gone  far  beyond  the 
ses  in  appeals  on  a  question  of  fact. 
BOTHAM,  C.  J.     When  the  Court  is  dealing  with  a  decision 
ry  judge  it  is  often  dealing  with  conclusions  from  facts, 
9  liable  to  regard  an  opinion  expressed  on  the  facts  as  a 
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finding  of  fact.     I  think  there  are  aathorities  that  go  to  the  full 
extent  that  where  there  is  a  plain  finding  of  a  jadge  on  a  question 
^^      of  fact  it  is  not  to  be  disturbed  by  the  Court  of  Appeal  except  in 
such  cases  as  it  would  be  in  a  jury  case. 

Williams,  J.  I  think  I  can  find  very  many  cases  in  which  it 
is  stated  that  on  appeal  the  finding  of  the  primary  judge  ou  a 
question  of  fact  is  not  in  the  same  position  as  the  finding  of  a 

jury.] 

If  the  Court  thinks  the  evidence  is  not  sufficiently  strong  we 
would  ask  for  a  new  trial,  as  the  matter  can  be  proved  beyond  the 
possibility  of  doubt.  Where  a  purchase  is  made  in  the  name  of  a 
wife,  or  other  near  relative,  there  is  a  presumption  that  a  provision 
was  intended  which  rebuts  the  ordinary  presumption  of  a  resulting 
trust  to  the  person  advancing  the  purchase  money  :  Lewin  on 
Trusts  (8th  ed.),  163,  170.  The  money  was  expended  by  the 
husband  in  building  on  the  land  at  the  time  when  he  was  perfectly 
able  to  pay  all  his  debts  firom  other  money. 

Goldsmith  and  Coldham  for  the  respondent — The  defence 
throughout  set  up  has  been  that  these  lands  were  purchased  out  of 
the  wife's  separate  estate.  The  defendant  thereby  undertook  to 
prove  the  affirmative,  and  she  cannot  now  object  that  the  plaintiff 
did  not  prove  the  negative  of  that  proposition.  The  whole  question 
was  one  of  fact.  The  plainti£f  put  the  husband  in  the  box.  The 
wife  went  into  the  box  for  herself.  The  two  stories  were  in  part 
contradictory,  and  the  learned  judge  came  to  the  conclusion  that 
the  whole  story  was  an  improbable  one.  It  was  put,  and  is  put 
now,  that  there  was  a  contract  between  husband  and  wife  as  to 
services  to  be  rendered  by  the  wife  to  the  husband.  At  common 
law  no  such  contract  could  be  entered  into  between  husband  and 
wife,  nor  can  any  such  be  entered  into  since  the  Married  Women  s 
Property  Act,  unless  the  wife  has  separate  estate.  They  therefore 
rely  on  a  contract  which  was  not  enforceable  unless  the  wife  had 
separate  estate.  The  deeds  themselves  state  the  consideration  as 
natural  love  and  aflectioii.  In  the  box  the  husband  and  wife  both 
said  that  that  was  untrue,  that  the  consideration  was  the  wife's 
services.  The  learned  judge  did  not  believe  them.  Money  regarded 
between  husband  and  wife  as  hers,  laid  out  in  land,  cannot  be 
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from  the  husband's  creditors  :  Smith  v.  Smith  (n).  The 
Ige's  form  of  order  as  to  costs  follows  Scott  v.  Morley  in), 
[  of  1886,  when  the  shares  were  sold,  the  money  thereby 
lid  not  belong  to  the  husband,  but  vested  in  the  assi^ee 
previous  insolvency.  When  he  got  his  release,  on  paying 
e  {.,  the  money  became  his,  subject  to  any  advancement 
ide  to  his  wife.  So  that  it  comes  back  to  a  question  of 
ler  there  was  an  advancement  to  his  wife,  which  the 
Ige  decided  in  the  plaintiff's  favour. 

m  in  reply — An  insolvent  who  has  not  obtained  his 
has  a  right  against  all  the  world,  and  may  deal  with  his 
s  he  pleases,  as  long  as  his  assignee  does  not  step  in  : 
North  Hurdsfield  United  Co.  (p).  If  at  the  time 
transferred  to  bis  wife  the  estate  was  not^n  him,  after^ 
len  he  got  his  certificate,  he  acquired  the  estate  and 
i  the  estoppel  in  favour  of  his  wife :  McVea  v.  Pasquin  (q). 

Cur.  adv.  vult. 

30THAM,  G.J.  This  is  an  appeal  from  the  judgment  of 
Mr.   Justice   Webb,   whereby  it   was   declared  that  the 

Mary  Penglase  was  a  trustee  of  the  lands  mentioned 
atement  of  claim  for  the  plaintiff  as  assignee  of  the 
estate  of  the  defendant  Walter  Penglase  (husband  of 
^lase),  and  it  was  ordered  that  the  first-named  defendant 
:ecute  transfers  and  conveyances  of  the  lands  to  the 
i  assignee.  This  judgment  was  founded  on  the  findings 
r  the  learned  judge,   that  the   lands  in  question  were 

with  money  of  the  defendant  Walter,  and  conveyances 
be  name  of  defendant  Mary,  by  his  direction  or  procure- 
1  that  defendant  Walter  did  not  thereby  intend  an 
mt  or  benefit  to  his  wife. 

mds  were  situated  at  Essendon  and  Bicnmond.  They 
based  by  the  husband  Walter,   at   the  end  of  the  year 

the  beginning  of  1887.  He  was  then,  although  an 
ited  insolvent,  possessed   of   large   means  derived  from 

i.R.(Eq.)2.  (p)   8  V.L.B.  (M.)  6. 

B.D.120.  (q)    8  V.L.R.  (L.)  347. 
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.c.  successful    mining    at    Broken    Hill.       He    paid    the    purchase 

(92  money,   amonnting    to    9702.    12s.,   by   cheques    drawn    on   his 

own   banking   account,    and   ho   caused   the    transfers    and    cod- 

PPABD  ®  > 

».  veynnce  to  be  made  to  his  wife.     In  1887,  at  the  request  as  he 

—  *  stated  of  his  wife,  he  built  a  house  on  the  Essendon  property  at  a 
fham,C.J.  ^^g^  ^f  between  5,000J.  and  6,000Z.,  and  he  paid  that  sum  out  of  hia 
own  moneys.  In  October  1888  he  obtained  a  release  from  his 
creditors  under  the  first  insolvency,  their  claims  being  paid  in  fall. 
He  became  insolvent  a  second  time  on  18th  July  1889,  and  the 
trustee  of  his  estate,  who  is  also  his  principal  creditor,  sues  in  this 
action  to  recover  possession  of  the  lands  as  property  purchased 
with  the  moneys  of  the  husband  for  his  own  benefit,  as  his  wife 
well  knew,  and  with  her  consent,  and  as  now  held  by  her  as 
trustee  for  her  husband.  Judgment  was  given  for  the  defendaui 
Walter  Penglase,  with  costs,  on  the  ground  that  he  was  not  t 
necessary  or  proper  party  to  the  action. 

The  defences  set  up  by  the  wife,  Mary  Penglase,  were,  first,  thai 
the  lands  were  bought  with  money  which  was  her  separate  property 
and  secondly,  assuming  that  the  purchase  money  or  any  part  thereo 
was  the  money  of  her  husband,  that  he  was  at  the  times  of  purchase 
able  to  pay  all  his  debts  without  the  aid  of  the  said  lands  or  pur 
chase  money,  and  that  he  paid  these  moneys  for  her  advancement 
The  evidence  of  the  facts  of  the  case  was  that  of  the  defendants 
the  husband  and  the  wife.  They  are  not  entirely  consisten 
with  themselves  or  with  one  another  in  their  narmtives  of  the  facts 
The  question  which  we  have  to  determine  on  this  appeal  is,  whethei 
the  appellant  has  satisfied  us  convmcingly  and  conclusively  that  th< 
inferences  of  fact  which  the  learned  judge  has  drawn  from  th< 
evidence  are  not  only  wrong  but  entirely  erroneous.  See  as  to  thii 
general  principle  of  judgment  in  appeals  on  findings  of  fact  in  at 
the  jurisdictions  of  the  Court :  Allen  v.  Quebec  Warehouse  Co,  (r), 
following  Oray  v.  Turnlmll  {s) ;  Koebcke  v.  MiddUmiss  {/) 
Re  Wolff  (v) ;  Re  Will  of  David  PiggoU  (w). 

The  husband  Walter  Penglase  stated  that  he  was  at  Brokei 
Hill   in  1884;   that  he  was  one   of  four  lessees  of  land  there, 

(r)    12  App.  Cm.  p.  104.  (r)   1  V.L.R.  (I.)  21. 

(*)    L.R.  2  Sc.  &  D.  App.  54.  {w)  17  V.L.R.  455. 

(0    11  V.L.R.  472. 


Digitized  by 


Google 


Hiffinbotham,  C.J. 


VOL.  XVIII.]  LV  &  LVI  VICT.  187 

the  interest  in  which  was  represented  by  scrip   signed  by   him  '•^' 

for  20  shares;    that  in  pursuance   of  a  promise   he  had   made  1892 

to  his  wife,  who  had  refused  at  first  to  accompany  him  to  Broken       sheppard 

Hill,  he  gave  one  scrip  for  l-20th  interest  in  the  land  to  her;       p    ^• 

that  he  gave  another  scrip  of  the  same  value  to  bis  son,  and  a 

third  scrip  to  a  servant,  Miss  Carson,  to  whom  he  paid  from  9502. 

to  1,000Z.  in  cash  and  by  cheque,  for  which  she  gave  a  receipt. 

This  receipt  was  not  produced.     A  company  was  afterwards  formed 

Id  which  the  husband  was  entitled  to  28,000  shares  for  himself,  in 

addition  to  4,000  shares  each  for  his  wife  and  son.     All  of  these 

shares  were  issued  to  the  husband  in  his  own  name.     From  the 

first  to  the  last  he  treated  them  and  the  proceeds  of  them  as  his 

own.    He  stated  that  the  gift  to  his  wife  and  the  gift  to  his  son 

stood  on  the  same  footing,  and  that  they  were  both  absolute  gifts 

of  l-20th  share  each.     The  father  describes  the  gift  to  his  son  as 

having  been  paid  by  him  in  full  by  its  investment  in  the  purchase 

of  property  in  Gippsland ;   but  he  admits  that  the  title  of  the 

property  may  have  been   in  his  own  name,  and  he  undoubtedly 

mortgaged  it,  and  he  finally  inserted  it  in  his  schedule  as  his  own 

property.     He  stated  that  he  paid  his  wife  no  money  except  by 

purchasing  the  properties  in  Essendon  and  Bichmond.     He  paid 

the  deposit   and  the  balance  of  the   purchase   money  of    those 

properties  out  of  his  own  banking  accounts.     The  contract  for  the 

pnrchase  of   one  of   them   was  made  in  his  own   name.     The 

eonsideration  stated  in  the  transfer  to  the  wife,  ''  in  consideration 

of  the  natural  love  and  affection  held  by  him  towards  his  wife," 

he  now  declares  to  be  untrue.     He  continued  to  deal  with  those 

properties  after  purchase  and  registration  in  the  name  of  his  wife, 

in  most  respects  as  if  they  were  his  own.     In  addition  to  erecting 

buildings  on  one  of  them,  he  deposited  the  deeds  in  a  bank  and 

qiened  an  accoimty  on  which  he  received  a  large  advance,  and  when 

the  advance  was  paid  off  he  re-deposited  them  in  another  bank,  and 

he  opened  another  account  in  the  joint  names  of  himself  and  a 

creditor.    This  evidence  and  the  distinct  admission  of  this  witness 

that  be  had  throughout  treated  the  shares  of  his  wife  and  son  as  if 

tfaey  were  his  own,  warranted,  in  our  opinion,  the  conclusion,  either 

that  the  promise  alleged  to  have  been  given  by  the  husband  to  the 

wife  was  never  given,  or,  if  given,  was  never  fulfilled,  and  that  the 
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F.o.  lands  in  question  were  parchased  with  the  money  of  the  husband  ami 

i^<)j  not  with  money  which  was,  or  was  supposed  by  either  of  the  parties 

g  to  be,  the  separate  property  of  the  wife. 

«.  In   support  of    the   second   and   alternative  defence,   reliance 

Pe  NO  liASK 

" '      was  placed  upon  the  rule  of  law  that  where  a  purchase  is  made 

Hisiinhotham^CJ.  jp   ^^  ^^^^   ^^^^   ^f  ^   stranger,   but  of  a   wife   or  other  near 

relative,  there  is  a  presumption  that  a  provision  was  intended, 
and  that  this  presumption  rebuts  the  resulting  trust  to  the 
person  who  advances  the  purchase  money.  This  presumption  is 
only  a  circumstance  of  evidence,  and  evidence  is  admissible  to 
rebut  the  presumption,  and  to  prove  what  was  the  intention  of  the 
purchaser  at  the  time  the  purchase  money  was  paid  :  Deroy  v. 
Devoy  (x).  In  this  case  the  presumption  was  effectually  displaced 
by  the  only  case  presented  and  sworn  to  by  both  the  husband  aud 
the  wife,  namely,  that  these  lands  were  bought  with  the  proceeds  of 
the  wife's  shares,  which  were  in  no  sense  the  husband's  money,  and 
also  by  the  evidence  that  the  husband  dealt  with  the  property  as 
his  own  after  the  alleged  advancement.  The  same  evidence  that 
warrants  the  conclusion  that  the  money  was  not  the  separate 
property  of  the  wife  warrants,  in  our  opinion,  the  further  finding 
that  the  husband  invested  this  money  in  the  purchase  of  the  lauds, 
and  subsequently  the  larger  sum,  which  was  undoubtedly  his,  for 
his  own  purposes,  and  not  for  the  benefit  or  advancement  of  his 
wife. 

The  appellant  has  wholly  failed  to  satisfy  us  that  the  inferences 
of  fact  drawn  by  the  primary  judge  are  entirely  en-oneous,  or  that 
the  judgment  should  be  rescinded  and  set  aside  on  the  ground  that 
it  is  against  evidence  or  the  weight  of  evidence. 

It  was  also  contended  that,  assuming  the  wife  to  be  a  trustee  of 
this  land  for  the  husband,  the  transaction  was  "an  acceptance  of 
trust,"  and  consequently  a  "contract"  within  sec.  8  of  the  Married 
Wamen's  Property  Act  1890,  and  that  as  no  evidence  was  given  that 
the  defendant  Mary  Penglase  had  separate  property  at  the  time  the 
contract  was  made,  she  could  not,  according  to  recent  English 
decisions  upon  sec.  4  (2),  be  the  subject  of  an  obligatory  judgment. 
But  the  decisions  referred  to  only  deteimine  that  where  damages  or 
costs  are  recovered  against  a  married  woman  in  an  action  brought 
(x)  3  Sm.  &  Giff.  408. 
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}r  on  any  contract,   the   plaintiff  must  prove   that   the 

oman  had  separate  property  at  the  time  the  contract  was 

I  the  present  case  no  damages  were  recovered,  or  sought       g 

vered,  against  this  defendant,  and  execution  for  the  costs 

Pi 
rdered  to  pay  is  limited  hy  the  judgment  appealed  from, 

the  form  approved  of  in   Scott  v.  Morley  (y),  to  the  ^^^"^ 

roperty  ''of  the  said  defendant  Mary  Penglase  not  subject 

triction  against  anticipation,  unless  by  reason  of  sec.  22 

rried  Women's  Property  Act  1890  the  property  shall  be 

dxecution  notwithstanding  such  restriction."      The  Act 

imit,  it  extends,  the  liability  of  a  mai*ried  woman  to  be 

undoubtedly  a  married  woman  could  have  been  sued  for 

ement  of  a  trust  before  the  Act  was  passed.     The  obliga- 

>f  this  judgment  follows  necessarily  upon  the  indisputable 

Lhe  Court  to  make  the  declaratory  part  of  it,  and  neither 

le  judgment  is  open  to  objection  under  the  Act  or  the 

upon  the  Act.     The  appeal  will  be  dismissed  with  costs 

le  defendant   Mary  Penglase,  execution  for   such  costs 

ited,  as  in  the  judgment  appealed  from,  to  the  separate 

the  defendant,  not  subject  to  any  restrictions  against 

>n,  unless  by  reason  of  sec.  22  of  the  Married  Women's 

Act  1890  the  property  shall  be  liable  to  execution  notwith- 

luoh  restriction. 

jor  for  plaintiff :  C.  M.  Watson. 

^r  for  defendant  Mary  Penglase  :  QUI, 

A.  J.  A. 

(y)  20  Q.B.D.,  at  p.  132. 
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HUMPHRIES  r.  HUMPHRIES. 

Marriage  and  matrimonial— Marriage  Act  1890  {No.  1166),  «.  74  {a) — Distolvtm 
of  marriag$ — Desertion  during  three  geare  and  upwards — Separation  deed- 
Improvident  deed— '  Consent. 

;  The  parties  were  married  in  1879|  and  about  a  year  afterwards  the  wife  with 
drew  from  cohabitation  against  the  husband's  wish,  under  circumstances  sufBcieni 
to  constitute  desertion.  After  such  desertion  had  continued  for  about  four  weeks 
the  petitioner  executed  a  deed  of  separation  prepared  by  a  solicitor  under  th( 
wife's  instructions,  which  was  left  In  her  possession. 

Seld,  that  although  the  deed  might  have  been  improyideutly  executed  by  the 
husband,  it  intimated  to  the  wife  that  he  did  not  object  to  her  thenceforth  lirinf 
apart,  and  as  he  had  never  recalled  such  consent,  or  told  her  he  would  not  b< 
bound  by  the  deed,  or  requested  her  to  return  to  him  after  its  execution,  it  wai 
effectual  to  terminate  the  desertion. 

Pbtitiom  by  husband  againfit  wife  for  dissoliition  of  marriage  oi 
the  ground  that  the  respondent  had  without  just  cause  or  excuse 
wilfully  deserted  the  petitioner,  and  without  any  such  cause  or  excus< 
left  him  continuously  so  deserted  during  three  years  and  upwards. 

The  suit  was  undefended. 

Helm  in  support  of  the  petition. 

a'Beckett,  J.  This  is  an  undefended  suit  for  dissolution  o: 
marriage  by  the  husband,  on  the  ground  of  the  wife's  desertion 
The  marriage  was  in  January  1879.  About  a  year  after  it  tfa( 
respondent  withdrew  from  cohabitation  against  the  husband's  wish 
under  circumstances  sufficient  to  constitute  desertion.  After  thii 
desertion  had  continued  about  four  weeks,  the  petitioner  signed  i 
deed  under  circumstances  detailed  as  follows  in  his  evidence : — 

**  Gonant,  a  solicitor,  called  me  into  her  house.  Had  no  coneep 
tion  before  that  of  any  deed.  Had  given  him  no  instructions.  StLV 
Gonant  and  her.  He  said  he  was  instructed  by  her  to  draw  a  deec 
of  separation,  and  would  I  sign  it.  At  first  I  said  I  wouldn't.  ] 
said  to  wife :  '  If  it's  your  wish  I'll  do  so/  I  don't  remember  tb( 
purport  or  effect,  except  that  I  was  not  to  interfere  in  her  business 
or  with  her.  It  was  read  to  me  by  Mr.  Gonant.  It  was  ahead] 
prepared.  I  had  not  a  quarter  of  an  hour's  consideration.  I  wu 
never  asked  to  pay  for  it.  I  never  saw  a  copy,  or  asked  for  one, 
She  went  away  a  few  days  after  that.  Never  paid  any  money  to  hei 
since.     She  never  asked  for  money." 
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In  his  affidavit  in  sapport  of  the  petition  he  refers  to  the  deed 
as  follows : — 

"  11.  That  the  said  respondent  had  a  deed  of  separation  drawn 
up  by  a  solicitor,  who  induced  me  to  sign  the  same.  I  have  no 
copy  of  the  deed,  and  so  far  as  I  can  recollect  it  provided  that  the 
said  respondent  and  myself  should  live  separate  and  apart  from  each 
oiher,  and  that  she  should  earn  her  own  living  and  support  her  own 
children,  and  that  I  should  earn  mine  and  support  my  own  children. 

"12.  That  there  was  no  monetary  consideration  whatever 
contained  in  the  deed,  and  I  have  never  paid  her  any  money  since, 
either  directly  or  indirectly,  for  her  maintenance  and  support." 

The  execution  of  this  deed,  which  the  petitioner  very  properly 
brought  under  the  notice  of  the  Court,  creates  a  difficulty  which 
the  petitioner's  counsel  attempted  to  get  over  hy  suggesting  that  he 
flhonld  not  be  held  bound  by  the  deed;  that  it  was  obtained  by 
snrprise  and  did  not  indicate  any  deliberate  consent  to  the  wife 
liying  apart.  He  also  referred  to  the  case  of  Moore  v.  Moore  (a), 
in  which  a  deed  of  separation  was  held  not  to  bar  the  wife's  right 
to  relief  on  the  ground  of  her  husband's  desertion.  The  distinction 
between  that  case  and  the  present  is  that,  in  Moore  v.  Moore,  deser- 
tion for  two  years  had  given  a  right  to  relief  on  that  ground  before 
the  deed  was  executed.  In  Parkinson  v.  Parkinson  {b)  a  deed 
executed  within  two  years  was  held  to  bar  the  wife^'s  right  to 
complain  of  desertion.  The  nearest  case  to  the  petitioner's  is 
NoU  Y.  Nott  (c),  but  is  distinguishable  from  it.  The  petitioner, 
by  the  deed  executed  in  this  case,  which  was  left  in  the  wife's 
possession,  led  his  wife  to  suppose  that  he  did  not  object  to  her 
thenceforth  living  apart.  Ue  never  recalled  the  consent  given  by 
the  deed,  or  told  his  wife  that  he  would  not  be  bound  by  it,  or 
requested  her  to  return  to  him  after  its  execution.  He  may  have 
executed  it  improvideutly,  but  I  hold  it  to  have  been  effectual  to 
terminate  the  desertion  which  had  continued  up  to  the  date  of  its 
execution.    I  therefore  dismiss  the  petition. 


1802 

HUMPHBIRB 

V, 
HUKPHBIBS. 

A'BeeJrett,  J, 


Solicitors  for  petitioner :  Fox  d  Overend  for  Motteravi  dt 
Hi/eU,  Sandhurst. 

A.  J.  A. 


(•)  12  P.D.  193. 


(b)    L.R.  2  P.  &  D.  25. 
02 


(e)  L.B.  1  P.  A  D.  261. 
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1802  CHAMBERLAIN  r.  THORNTON. 

Feb,  9,  11,  12. 
If  arch  15.         Statute  of  Frauds — Contract  relating  to  land — Written  instrument — Mutual  mit- 

take — Unilateral    mistake — Uectijicaiion — Specific    performance    of  rectified 

Holroffd,  J,  instrument. 

In  the  absence  of  mntual  mistake,  the  Court  will  not  reolify  or  vary  a  written 
instrament  on  the  gronnd  that  the  plaintiff  entered  into  it  under  a  mistake,  uuleas 
the  error  was  induced  by  some  statement  or  conduct  of  the  defendant. 

Semble,  tliere  is  no  general  rule  that,  where  there  lias  been  a  unilateral  mistake, 
a  Court  of  Equity  will  not  reform  an  instrument  which  the  Statute  of  Frauds 
requires  to  be  in  writing,  and  then  enforce  specific  performance  of  it,  e.g.,  where 
the  plaintiff  htis  been  drawn  into  executing  it  by  a  mistake  as  to  its  contents, 
wilfully  induced  by  the  defendalH,  and  has  fully,  or  even  in  great  part,  perforroed 
what,  owing  to  such  mistake,  he  conceived  to  be  the  contract,  the  Court  hsi 
reformed  the  instrument,  and  compelled  the  defendant  to  perform  his  part  of  it  in 
the  sense  in  which  the  plaintiff  understood  it. 

Action  to  rectify  a  written  agreement,  and  for  specific  perform- 
ance of  the  agreement  so  rectified. 

The  plaintiffs,  Robert  Chamberlain  and  George  Elliott,  who  were 
the  owners  of  land,  by  a  written  contract  dated  14th  January  1890 
agreed  with  the  defendants  Thomas,  William,  and  John  Thornton, 
who  were  railway  contractors,  trading  as  Thornton  &  Co.,  to  allow 
the  latter  to  remove  any  quantity  of  gravel  from  such  land  at  the 
rate  or  price  of  4d.  per  "  square  yard."  The  plaintiff's  alleged,  and 
the  defendants  denied,  that  this  term  was  inserted  by  mistake — 
that,  previous  to  the  agreement,  the  parties  had  agreed  that  the 
defendants  should  pay  that  price  per  ''cubic  yard";  and  the 
plaintiffs  also  alleged  that  when  -they  heard  the  written  agreement 
read  out  before  they  signed  it,  they  thought  that  the  term  ''square 
yard  "  meant  a  yard  every  way.  The  plaintiffs  now  sought  to  have 
the  agreement  rectified  by  inserting  the  word  "cubic"  for  "square," 
and  also  sought  an  account  of  all  the  gravel  taken  from  their  land, 
and  an  order  that  the  defendants  should  pay  for- such  gravel  at  the 
rate  of  Ad.  per  cubic  yard.  The  defendants  counterclaimed  to 
recover  the  difference  between  800/.,  which  they  had  paid  to  the 
plaintiffs  on  account  of  the  gravel,  and  1992.  6«.,  the  value  of  the 
gravel  taken  by  them,  estimated  at  4d.  per  square  yard. 

Madden  and  Bryant  for  the  plaintiffs — After  certain  corre- 
spondence and  negotiations  to  endeavour  to  arrive  at  a  mutual 
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E18  to  the  rate  per  cubic  yard  to  be  paid  by  the  defendants 
bo  be  taken  from  the  plaintiffs'  land,  an  agreement  was 
stnd  a  document  was  drawn  up,  by  which  the  defendants 
ay  4<{.  per  ''  square*'  yard.  The  plaintiffs  at  the  time 
ent  was  signed  thought  that  '^square  yard"  meant  a 
way,  while  "  yard  square "  referred  to  superficial 
nt,  and  there  is  no  doubt  that  when  the  parties  signed 
aent  they  meant  it  to  refer  to  cubic  yards.  That  being 
uistake,  the  plaintiffs  are  entitled  to  have  the  written 
reformed. 

and   Cussen  for  the  defendants — Before  the  document 

g  the  contract  can  be  rectified,  the  Court  miust  arrive  at 

}ion  that  the  contract  agreed  to  was  different.      The 

ifies    the    document,  not  the   contract:    McKemie  v. 

I, 

>YD,  J.      There  is  no  doubt  about  that.      When  you 

rectifying    the    contract,    you    mean    the     piece    of 

case  it  is  submitted  that  there  was  never  any  concluded 
except  the  paper  itself.  After  the  document  was  read 
ties  signed,  and  nan  constat  the  defendants  would  have 
it  had  contained  the  words  *^  cubic  yard "  instead  of 
1.  The  utmost  that  has  in  any  case  been  proved  is  that 
9Fs  misunderstood  what  the  term  "  square  yard  "  meant, 
not  proved  that  the  defendants  made  the  same  mistake, 
f  led  the  plaintiff  into  error  as  to  it,  and,  as  the  agree- 
een  executed,  it  cannot  be  rescinded  on  the  ground  of 
listake.  One  party  is  not  answerable  for  the  mistake 
)r,  unless  he  has  induced  it :  Smith  v.  Hughes  (b)  ; 
Donaldson  (c).  Where  the  parties  cannot  be  restored 
ginal  position,  no  relief  can  be  granted  on  the  gi'ound 
al  mistake  not  induced  by  the  other  party:  The 
f  Atlas  Publishing  Co.  v.  Phillipson  (d).  The  pai'ties 
were  contracting  to  go  on  to  land  and  remove  part  of 
[t  was  therefore  an  agreement  relating  to  land  requiring 

Eq..p.375.  (c)    6  V.L.R.  (Eq.)  1:^1. 

Q.B.,  p.  607.  {d)    16V.L.E.675. 
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18W  a  writing  to  comply  with  the  Statute  of  Frauds :   Lavery  v. 

jcBBBuinr  Purcell  {e) ;  and  in  order  to  be  available  for  the  purpose  of  an  action 
a  complete  writing  within  the  Statute  must  have  been  in  existence 
when  the  action  was  commenced  :  Lucas  v.  Dixon  (/).  In  no  case 
will  the  Court  order  the  rectification  of  a  contract  which  under  the 
Statute  requires  to  be  in  writing,  and  in  the  same  action  granl 
specific  performance  of  the  contract  so  rectified,  except,  perhaps, 
where  the  parol  variation  asked  for  has  itself  been  partly  performed ; 
Quest  V.  Watson  {g) ;  Story's  Equity  Jurisprudence y  §  161 ; 
OUey  V.  Fisher  (A).  Plaintiffs  who  ask  a  Court  of  Equity  to  granl 
relief  of  this  kind  must  come  to  the  Court  promptly  after  dis- 
covering  the  mistake :  Harris  v.  Pepperell  (t).  Here  the  plaintiff 
knew  of  the  error  on  24th  September  1890,  and  let  the  defendantf 
go  on  taking  the  gravel  for  some  months,  and  took  no  step  to  haT< 
the  matter  rectified  till  4th  July  1891. 

Madden  in  reply — The  evidence  shows  that  the  defendant! 
knew  that  the  plaintiffs  were  under  a  misapprehension  when  thi 
agreement  was  signed,  and  said  nothing  about  it.  It  also  showi 
that  they  tacitly  agreed  to  the  terms  of  the  contract  before  it  wai 
drawn  up. 

[HoLROYD,  J.  Suppose  that  the  defendants  knew  that  tb( 
plaintifl's  were  under  a  mistake,  but  signed  the  contract  because  i 
had  the  term  *'  square  yard  *'  in  it,  and  intending  to  pay  the  agree< 
price  for  the  square  yard,  not  for  the  cubic  yard,  though  that  migh 
be  a  good  defence  to  an  action  by  the  defendants  for  specifi< 
performance,  is  it  a  ground  for  rectifying  the  contract  and  grantinj 
Hpecific  performance  of  the  rectified  contract  against  them  ?] 

In  this  case  there  was,  in  addition,  the  defendant's  agreemen 
previously  made  to  pay  by  the  cubic  yard.  All  through  thi 
negotiations  there  was  never  any  reference  to  any  kind  of  yar< 
except  a  cubic  yard.  In  the  cases  cited  contra  it  was  sought  U 
make  an  addition  to  the  contract  which  had  been  verbally  agreed  to 
In  this  case  there  is  a  complete  written  agreement  within  thi 
Statute,  but  by  mistake  one  of  the  terms  is  wrongly  stated.    I 

(e)    39  Ch.  D.  508.  W   34  Cb.  D.  367. 

(/)  22  Q.B.D.  367.  (0     L.R.  5  Eq.  1. 

iff)    17  V.L.R.  497. 
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ted  that  there  was  a  part  performance  of  the  contract 

to  the  real  agreement    between    the    parties,   for  the  c 

3  removed  the  gravel  in  trucks  by  the  cubic  yard. 

lOTD,  J.     Is  it  part  performance  by  the  plaintiffs  that  they 

3  defendants  to  remove  the  gravel  ?] 

submitted  that  it  is  clearly  so  because,  otherwise,  the 

3  would  be  mere  trespassers.     It  was  but  natural  that  the 

should  not  bring  the  action  the  moment  they  discovered 

but  should  endeavour  to  ascertain  whether  the  defendants 

;o  adhere  to  their  position.     As  soon  as  the  parties  were 

rm*s  length  the  plaintiffs  brought  this  action. 

Cur.  adv.  vult. 

)YD,  J.  The  evidence  in  this  case  is  full  of  contradictions, 
not  trust  entirely  to  the  memory  of  any  of  the  witnesses. 
)  mixed  different  conversations  together,  and  altered  the 
(rents.  I  believe  however  that  when  the  plaintiff  Elliott 
hat  the  words  "square  yards"  should  be  inserted  in  the 
)ntract,  he   supposed  a  square  yard   to  signify,  as  he 

it,  a  yard  every  way,  that  is  a  cubic  yard;  and  that, 
i  dpcument  containing  the  contract  was  either  signed 
1,   it  had   been   verbally   agreed  between  him   and  the 

John  Thornton  that  the  defendants  should  pay  for  the 
en  by  them  at  id.  per  cubic  yard,  which  agreement  both 
bended  should  be  reduced  to  writing.     I  do  not  believe 

Thornton  was  present  when  this  document  was  being 
it  by  Gott,  Elliott's  clerk,  or  when  anything  was  said 
meaning  of  a  square  yard.  Elliott  does  not  pretend  that 
Only  Oott  asserts  it,  and  his  memory  was  in  my  opinion 
re  as  that  of  any  of  the  other  witnesses,  although  he  gave 
ice  glibly  enough.  There  are  circumstances  in  John 
s  subsequent  conduct,  and  passages  in  the  correspond 

which  to  found  a  suspicion  that  John  Thornton,  when 

the  document  for  his  firm,  really  intended  to  bind  his 
y  by  the  cubic  yard,  and  had  not  perceived  the  substitu- 
I  word  ** square"  for  **cubic."    But  suspicion,  even  strong 

is  not  enough*  The  proof  of  the  mutual  mistake  should 
;iug.     John  Thornton  has  sworn  that  before  signing  the 
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docament  he  observed  that  ''square  yards"  had  been  inserted  in  it 
in  lieu  of  cubic  yards,  and  that  he  supposed  the  plaintiffs  to  have 
made  the  alteration  because  in  their  opinion  the  gi'avel  would  not 
average  a  yard  in  depth.  I  could  not  say  with  confidence  that  this 
statement  was  untrue.  Hia  own  reason  for  accepting  the  alteration, 
that  he  thought  he  should  get  the  best  of  the  bargain,  is  highly 
probable.  There  is  nothing  to  show  that  he  knew,  although  he 
may  have  surmised,  that  Elliott  had  committed  a  blunder,  and 
therefore  have  kept  silence,  resolving,  if  blunder  there  were,  to  take 
advantage  of  it.  But  he  had  done  nothing  to  lead  him  into  error. 
It  was  Elliott's  own  blunder.  His  distrust  of  John  Thornton 
prompted  him  to  reject  the  plain  words  which  John  Thornton  had 
suggested.  If  Oott  had  any  such  conversations  as  he  alleges  with 
Bobert  Thornton  about  the  measurement  of  the  gravel,  they  are 
explainable  by  the  fact -that  Bobert  left  the  arrangement  of  the 
whole  business  to  his  brother  John,  that  he  knew  the  terms  which 
his  brother  had  been  offering,  but  had  never  been  told  i^hat  he  had 
actually  accepted. 

If,  as  I  have  concluded,  there  was  no  mutual  mistake,  and  the 
error  of  the  plaintiff  Elliott  was  not  induced  by  any  statement  or 
conduct  of  the  defendant  John  Thornton,  it  is  clear  that  the  written 
instrument  cannot  be  rectified.  Rectify  is  not  exactly  the  right 
word  to  use.  It  would  be  more  correct  to  say  the  written  instru- 
ment cannot  be  vai*ied  by  the  Court.  There  is  nothing  by  which 
to  rectify  it.  In  the  action  therefore  the  defendants  must  have 
judgment.  It  has  not  been  necessary  for  me  in  this  case  to  consider 
the  argument  which  was  pressed  upon  me,  that  where  the  mistake 
is  only  unilateral,  a  Court  of  Equity  will  never  reform  an  instrument 
which  the  law  requires  to  be  in  writing  and  then  enforce  specific 
performance  of  it.  But  I  am  not  prepared  to  lay  that  down  as  a 
general  rule.  I  think  there  have  been  cases  in  which,  where  a 
plaintiff  has  been  drawn  into  executing  an  instrument  by  a  mistake 
as  to  its  contents  wilfully  induced  by  the  defendant,  and  has  fully 
or  even  in  great  part  performed  what  owing  to  such  mistake  he 
conceived  to  be  the  contract,  the  Court  has  reformed  the  instru- 
ment and  compelled  the  defendant  to  perform  his  part  of  it  in  the 
sense  in  which  the  plaintiff  understood  it,  notwithstanding  that  the 
contract  was  one  which  required  to  be  in  writing. 
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fendants  have  pat  in  a  counterclaim  for  lOOJ.  15«.,  the 
between  300{.,  which  they  paid  to  the  plaintiffs,  and  the  oha: 
ie  gravel  taken  out  by  them  according  to  their  estimate  rp„ 
ntity  at  4d.  per  square  yard.  They  seek  to  recover  this 
iney  paid  under  a  mistake  of  fact.  But  according  to  his 
Qt  John  Thornton  was  not  labouring  under  any  mistake 
int  the  plaintiffs  the  8002.  He  then  intended  to  continue 
plaintiffs'  pit  for  some  time  longer;  and  it  was  for  that 
1  not  because  he  thought  he  had  already  taken  gravel  of 
)f  800{.  at  4d.  per  square  yard,  that  he  deemed  himself 
ling  that  sum.  The  plaintiffs  were  pressing  for  payment, 
I  a  rough  estimate  made  of  the  quantity  extracted,  but  did 
he  pit  then  measured.  The  Court  was  not  informed  to 
estimate  amounted,  but  we  may  fairly  conclude,  as  it 

have  been  safe  to  pay  SOOZ.  upon  it,  that  it  was  rather 
1  over  the  mark.  Subsequently  John  Thornton  changed 
Btnd  suspended  operations  in  the  plaintiffs'  pit.  What  he 
[  is  that  the  over-payment  was  not  due  to  any  mistake  of 

part,  but  to  his  not  knowing  his  own  mind,  and  I  think 
rclaim  must  fail.  I  shall  therefore  direct  judgment  in 
to  be  entered  for  the  defendants  with  costs,  and  on  the 
im  for  the  plaintiffs  with  costs. 

[)rs  for  plaintiffs  :  GiUott,  Croker,  Snowden  dt  Co. 
3rs  for  defendants  :  Ford  dc  AgpinwaU. 

A.  J.  A. 
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1392  Tmpruonment/or  debt—Fraudulent  Debtors  Act  1890  (^b.  1100),  e.  22,  #»&#«*.  (2)- 
JforcA  15.  Negleet  to  pc^-^Meane  a»d  ahiUtjf— Order  of  eonmUment—Juetieee  Act  1890 
(No,  1106),  #.  U7—AmendmefU. 

An  order  of  commitment  under  sec.  22,  eab-sec.  (2)  of  Act  No.  1100,  cannot  be 
made  upon  the  ground  alone  that  the  defendant  baa  neglected  to  paj  the  debt;  it 
must  be  founded  upon  the  ftirther  grounds  that  he  has  had  the  means  and  abilitj 
to  pay. 

The  Court  will  not  exercise  its  power  of  amendment  under  sec.  147  of  Act 
No.  1105,  unless  it  be  proved  clearly  to  the  satisfaction  of  the  Court  that  suffideDt 
grounds  were  proved  before  the  Court  below,  on  which  that  Court  would  have  been 
justified  in  drawing  up  the  order  free  from  defect. 

Order  nUi  to  review. 

The  order  complained  of  was  an  order  of  commitment  made 
on  the  retorn  of  a  fraud  sommons  taken  ont  by  the  complainant 
against  the  defendant.  The  order  nisi  to  review  was  obtained 
on  the  ground  that  the  order  of  commitment  did  not  state 
that  the  defendant  had  neglected  or  refused  to  pay  the  amount  iu 
respect  of  which  the  said  order  of  commitment  was  made.  The 
order  made  by  the  justices  was  in  the  following  form  : — ''  Order  for 
802.  Is.,  costs  12.  lis.,  to  be  paid  within  fourteen  days  to  the  clerk 
of  petty  sessions,  in  default  to  be  committed  to  gaol  for  one  month, 
it  having  been  proved  that  the  defendants  has  had  means  to  pay  the 
same."  The  justices  tiled  an  affidavit  on  the  return  of  the  order 
to  review,  the  e£fect  of  which  is  set  out  in  the  judgment. 

Box  to  show  cause — Jl  the  order  be  defective,  it  may  be 
amended  under  sec.  147  of  the  Justices  Act  1890.  There 
certainly  was  sufficient  evidence  before  the  justices  from  which 
they  could  have  drawn  the  conclusion  that  the  defendant  had  had 
the  means  to  pay  this  debt  and  had  neglected  to  pay  it. 

Deakin  to  move  the  order  absolute — The  power  of  amendment 
is  limited  to  cases  where  the  court  below  had  all  the  materials 
before  it  necessary  for  drawing  up  the  proposed  amended  order. 
In  this  case  there  was  nothing  before  the  court  of  petty  sessions  to 
justify  it  in  concluding  that  the  defendant  had  done  more  than 
"neglected  "  to  pay  the  debt;  there  was  no  evidence  at  all  as  to 
his  means  and  ability  to  pay. 


Digitized  by 


Google 


11]  LV  ft  LVI  VICT. 

[BOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
THAM,  C.J.,  Williams  and  Hood,  JJ.]  .  This  order  for 
ent  is  defective  in  a  material  particular.     It  states  : — 

for  30/.  7*.,  coste  1/.  11*.,  to  be  paid  within  fourteen  days  to  the  clerk  of 
IS,  in  default,  to  be  committed  to  gaol  for  one  month,  it  having  been 
the  defendant  has  had  means  to  pay  the  same." 

is  not  sufficient.  The  offence  with  which  the  defendant 
1  is  contained  in  sub-sec.  (2)  of  sec.  22  of  the  Imprison- 
Fraudulent  Debtors  Act  1890,  which  provides  that  no 
)  be  made 

it  be  proved  to  the  satisfaction  of  the  Court  that  the  person  making 
lymeut  of  sueh  civil  debt,  damages,  instalment,  or  costs,  either  has  or  lias 
;  date  of  the  order  the  means  to  pay  the  sum  in  respect  of  which  he  has 
;,  and  has  refused  or  neglected  or  refuses  or  neglects  to  pay  the  same." 

{fusal  or  neglect  to  pay  is  an  essential  part  of  the  offence 
f  this  sub-section,  and  the  defect  in  the  order  is  one 
less  it  can  be  cured  by  amendment,  is  fatal.  It  has  been 
by  Mr.  Box  that  it  may  and  ought  to  be  amended  by 
bhe  words  that  the  defendant  has  had  the  ability  to  pay 
nd  has  neglected  to  pay  it.  The  power  of  amending  is 
lec.  147  of  the  Justices  Act  1890,  which  provides  that — 

viction  order  or  warrant  shall  be  or  be  deemed  to  be  void  by  reason  of 
r  error  in  form  or  substance  if  upon  the  return  of  an  order  to  review  it 
the  satisfaction  of  the  Full  Court  that  sufficient  grounds  were  in  proof 
mrt,  justice,  or  clerk  making  such  conviction  or  oi'der  or  issuing  such 
lave  authorised  the  drawing  up  thereof,  free  from  such  defect ;  and  in 
)  Full  Court  may  upon  such  terms  as  to  payment  of  costs  as  it  thinks  fit, 
dd  conviction  order  or  warrant." 

that  the  power  here  given  to  the  Court  to  correct  defects 

r  should  not  be  exercised,  unless  it  be  proved  clearly  to  the 

n  of  the  Court  that  sufficient  grounds  were  proved  before 

below  on  which  that  court  would  have  been  justified  in 

ip  an  order  free  from  defect.     Now,  the  evidence  in  this 

ry  obscure  as  to  the  means  of  the  defendant  to  pay  the 

the  explanation  given  by  the  chairman  of  the  bench  does 

ip  the  obscurity.    He  states: — 

king  cognisance  of  the  fact  of  the  issue  and  return  of  the  warrant  of 
Ua  bona,  and  of  the  service  of  the  certified  copy  of  the  minute  of  the 
mt,  which  documents  were  before  us,  we  found  that  the  defendant 
pay  the  amount  of  the  said  judgment  debt.*' 
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F.c.  That  would  certainly  be  a  very  insufficient  ground  on  which  the 

igcj^  conclusion  of  the  bench  that  the  defendant  had  means  to  pay  could 

Wamon        ^®  founded,  and  places  a  difficulty  in  the  way  of  this  Court  to  make 

V.  the  amendment  applied  for.     The  debtor's  neglect  to  pay  may  have 

— '         been  caused  by  his  not  having  the  means  of  doing  so.     The  appli- 

iiigiHbotham.CJ.  ^j^tion  for  amendment  cannot  be  granted,  and  in  the  absence  of 

amendment  the  objection  is  fatal. 

Order  absolute^  with  costs. 

Solicitors  for  defendant :  Macoboy  dk  Jones, 

Solicitor  for  complainant :   Watson. 

W.  H.  M. 


F.C.  HAUDIE  V.  SINGLETON. 

1992  The  Medical  Act  1890  (No.  1118),  «.  \l—Uedieal  or  eurgical  name 

March  17.  or  tUle—OeulieL 

The  term  "oculist"  may  be  a  medical  or  aorgical  name  or  title  within  the 
meaning  of  sec.  11  of  Act  No.  1118. 

Order  nisi  to  review. 

The  defendant  Singleton  was  prosecuted  before  justices  for 
using  the  term  "  oculist,"  he  not  being  a  registered  medical 
practitioner. 

The  evidence  in  support  of  the  charge  was  given  by  Hardie,  the 
informant,  who  stated  that  he  went  to  the  residence  of  Singleton, 
the  defendant,  and  saw  upon  the  door  a  brass  plate  bearing  the 
inscription,  **  J.  Singleton,  oculist  and  aurist."  Upon  going  into 
the  house  he  asked  the  defendant  whether  he  was  "  Dr.  Singleton, 
oculist,*'  to  which  the  defendant  replied,  **  Yes."  The  defendant 
then  asked  the  informant  what  was  the  matter  with  him,  and  the 
informant  replied,  *^  My  eyes  are  weak  from  reading."  The  defen- 
dant then  placed  him  in  the  light,  and  told  him  to  close  his  eyes ; 
after  which  defendant  made  some  mesmeric  passes  across  his  face. 
The  defendant  then  placed  his  hands  on  informant's  forehead,  and 
asked  him,  ^'  Did  you  not  feel  that  shock?"  to  which  the  informant 
answered,'  "  No."  Defendant  gave  informant  a  bottle  of  medicine 
and  some  pills,  for  which  the  informant  paid  ten  shillings.    The 
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was  corroborated  by  another  witness.  It  was  proved  that 
idant  was  not  registered.  The  justices  convicted  the 
t.  An  order  nisi  to  review  was  obtained  upon  the  ground 
term  '^ oculist''  was  not  a  medical  or  surgical  name 
e  meaning  of  sec.  11  of  the  Medical  Act  1890. 

)  was  no  appearance  to  show  cause. 

f  to  move  the  order  absolute — The  mere  use  of  the  term 
"  is  not  an  offence  against  sec.  11  of  the  Medical  Act 
The  fact  that  a  person  says  that  he  is  an  '*  oculist" 
Df  itself  lead  the  public  to  believe  that  he  holds  a  diploma. 
I  may  endeavour  to  cure  people  without  being  registered, 
annot  sue  for  his  fees,  and  he  must  not  pretend  to  have  a 
ion  which  he  does  not  possess.  An  ''  oculist "  means  a 
ho  professes  to  heal  diseases  of  the  eye,  but  it  is  not  a 
erm  within  the  meaning  of  the  section. 

raoTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
)THAM,  C.J.,  Williams  and  Hood,  JJ.].  The  ground 
ich  this  order  has  been  obtained  is  this :  ''  That  the  term 

is  not  a  medical  name  or  title  within  the  meaning  of 
r  the  Medical  Act  1890."  Now,  it  lies  upon  the  defendant 
ise  to  establish  that  the  conviction  is  wrong.  We  do  not 
^r  intend  to  decide,  that  the  term  '*  oculist "  must  be 
1  name  within  the  meaning  of  sec.  11.  It  is  a  term  of 
aeaning,  and  may  be  such  a  term  or  name  within  the 

of  the  section,  and  may  not  be.  It  appears  in  this 
\»  there  was  evidence  upon  which  the  justices  could  find 
defendant  intended  to  use  the  term  *' oculist"  on  this 
as  being  a  medical  or  surgical  name  within  the  meaning 
iction.  When  the  defendant  was  asked  by  the  informant 
he  was   "Dr.   Singleton,  oculist,"  he  answered,  "Yes." 

c.  11.   It  shall  not  be  lawful  in  surgery,  bachelor  of  medicine,  doctor, 

snon,  onleu  registe)^  under  surgeon,  medical  or  genera]  practitioner, 

.  of  this  Part  of  this  Act,  to  or  apothecary  or  surgeon  npotliecary,  or 

be  or  to  take  or  use  the  name  accoucheur  or  licentiate  or  practitioner  in 

I  physician,  doctor  of  medicine,  midwifery,  or  any  other  medical  or  sur^icHl 

n  medicine  and  surgery,  mRstor  name  or  title *' 


I 
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0-  Therefore,  without  deciding  that  this  term  ''ocnlist''  is  and  mos 

^  be  in  all  cases  a  term  or  name  within  the  meaning  of  the  sectioi 

~,        we  think  that  in  this  particular  case  there  was  evidence  upon  whid 

the  justices  were  justified  in  finding  that  the  defendant  intended  t 

ITOK. 

—  use  the  term  m  that  sense,  and  therefore  the  conviction  was  neht. 

Order  discharged,  witlumt  costi. 

Solicitor  for  defendant :  F.  J.  S.  Stephen. 

W.  H.  M. 


0.  GRIGG  V.  BENNETT. 

^2  Impriionment  for  debt—IVaudulent  Dehtort  Act  1800  (No,  1100),  §.  22^8ekedml 

i  18.  IV,,  Form  I, — Notice  to  appear. 

Form  I.  of  Schedule  IV.  of  the  ImpritonmetU  of  Fraudulent  Debtors  Act  189 
if  defective  in  not  letting  ont  a  day  on  which  the  debtor  is  to  appear  in  answer  to 
Bnmmoni  iisued  nnder  the  proTisions  of  sec.  22  of  the  Act.  Where  the  debtor  doe 
not  appear  in  answer  to  a  summons  in  this  form  no  order  of  commitment  can  be  msd 
against  him. 

Order  nisi  to  review. 

On  the  4th  of  June  1891  the  plaintiff  obtained  an  order  from  thi 
justices  at  Drysdale,  sitting  as  a  court  of  petty  sessions,  against  th< 
defendant  for  the  payment  of  the  sum  of  62.  2$.  lOd,  The  defendan 
did  not  pay  the  amount,  and  on  the  20th  of  July  he  was  served  wit! 
a  debtor's  summons  in  the  form  set  out  in  Form  I.  of  the  Fourtl 
Schedule  of  the  Imprisonment  of  Fraudulent  Debtors  Act  189( 
(No.  1100).  On  the  28rd  of  July  the  summons  was  called  on,  bn 
the  defendant  did  not  appear,  and  an  order  of  commitment  wai 
made  against  him.  The  defendant  then  obtained  an  order  nut  t< 
review  this  decision  on  several  grounds,  the  ground  chiedy  relied  oi 
being  that  the  summons  served  on  him  did  not  state  any  day  foi 
appearance  in  answer  to  it. 

Power  to  show  cause — The  summons  in  this  case  followed  th< 

Form  I.  of  Schedule   IV.   of   the  Imprisonment  of  Frauduleni 

Debtors  Act  1890.     By  sec.  22  of  that  Act  it  is  provided  that  th( 

/  ''  person  making  default  may  be  served  with  a  summons  in  the 
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form  in  the  Foortii  Schedule."     That  form  does  not  provide  for  any  f.o. 

day  on  which  the  debtor  is  to  appear.  1892 

GhKiaa 
Anderson  to  move  the  order  absolute  was  not  called  on.  «. 

BiKNBTT. 

PsB  Curiam   [Hioinbotham,  C.J.,  Williams  and  Hood,  JJ.]  . 
The  objection  is  a  fatal  one.     The  form  in  the  schedule  is  clearly 


I  defective.  It  is  impossible  for  the  debtor  to  appear  personally 
when  he  is  not  informed  when  he  is  to  appear.  The  order  to  review 
will  be  made  absolute,  with  costs. 

SolieitorB  for  appellant:  DavieSf  Price  d  Wighton^  for  Higgins. 
Solicitor  for  respondent :  Fitzgerald,  for  lAtchfield. 

A.  F.  H 


NEILSON  V.  NEILSON.  1802 

March  1,  21,  25. 
EnAoBd  awd   wif9^Marriage    Act    1800    (^b.    1166),    t,    74    (ay-DUMoluium  .J_ 

of  marriage — DeierUon  during  three  yewre  and  fipwarde — CruBlijf  of  hmeband      Solrogd,  J, 
-^Wlfe  leaving  home — Deeeriion  of  hnehand — Suheeqnent  mutual  agreement-^ 
SuepeueUm  of  cohabitation — Acts  of  huehand. 

Where  a  wife  leaTes  a  hiubaiid  against  his  will,  hecause  of  hie  cruelty,  although 
hii  enielty  may  have  afforded  her  a  good  excuse  for  so  doing. 

Quaere,  whether  it  amounts  to  desertion  on  his  part. 

Where  cohabitation  ceased  by  desertion  on  the  part  of  a  husband,  and  shortly 
sfter  the  husband  and  wife  agreed  that  they  should  temporarily  liye  apart, 

ir«U,  that  while  such  agreement  lasted,  the  desertion  could  not  be  held  to  be 
eontiniied;  but 

8etMe,  if  during  such  temporary  suspension  of  cohabitation  the  husband  should 
he  gniUy  of  unequivocal  acts,  demonstrating  that  he  h»d  taken  advantage  of  it  to 
break  off  his  connubial  relations,  and  had  in  fact  abandoned  hid  wife,  desertion 
dionld  be  held  to  be  commenced  from  the  time  of  the  commission  of  those  acts. 

Petition  for  dissolution  of  marriage. 

This  was  a  petition  by  wife  against  husband,  on  the  ground 
Uiat  the  respondent  had  without  just  cause  or  excuse  wilfully 
deserted  the  petitioner,  and  without  any  such  cause. or  excuse  left 
her  continuously  so  deserted  during  three  years  and  upwards. 

Lewis  for  the  petitioner — The  desertion  had  its  inception  in  the 
wife*s  being  forced  to  leave  the  husband  because  of  his  cruelty. 
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The  wife  had  ample  cause  for  leaving,  and  where  that  is  so  it 
amounts,  together  with  the  subsequent  continued  separation,  to 
desertion  by  the  husband:  1  Bulwp  on  Divorce^  §  791;  Hodges  v. 
Hodges  (a) ;  Ward  v.  Ward  (6) ;  Thompson  v.  Thompson  (c) ; 
CargUl  v.  Cargill  (d) ;  Moncrieff  v.  Moncrieff  (e).  Though  a 
husband  supports  his  wife,  it  Amounts  to  desertion  on  his  part  if 
he  do  not  also  afford  her  his  society  and  protection :  Nimmo  t. 
Nimmo  (J)  ;  O'Connor  v,  O'Connor  (g) ;  Wilkinson  v.  Wilkin- 
son (]i) ;  Williams  v.  Williams  (t) ;  Yeatman  v.  Yeatinan  {k)  ; 
Fitzgerald  fY.  Fitzgerald  (Z). 

[HoLROYD,  J.  Assuming  that  the  wife  was  driven  from  ber 
home  by  such  acts  of  her  husband  as  would  justify  her  in  leaving 
him,  and  that  subsequently  a  mutual  agreement  between  them  was 
entered  into  that  the  wife  should  continue  to  reside  with  her 
mother  until  she  should  have  recovered  from  some  disease  from 
which  she  was  suffering,  such  as  was  proved  in  this  case,  could 
there  be  said  to  be  desertion  while  such  an  agreement  lasted  ?] 

There  is  no  evidence  that  either  before  or  after  she  went  to  her 
mother's  the  respondent  was  willing  to  take  her  back  and  provide  a 
home  for  her. 

Cur.  adv.  vuU. 


March  25.  HoLROYD,  J.     A  petition  by  a  wife  against  her  husband  for 

dissolution  of  marriage  on  the  ground  that  he  had  without  just 
cause  or  excuse  wilfully  deserted  her  and  without  any  such  cause 
or  excuse  left  her  continuously  so  deserted  during  three  years  and 
upwards. 

On  the  27th  of  July  1888  the  petitioner*  then  Alice  Esta 
Matthew,  was  married  to  the  respondent  John  Marius  Neilson; 
and  after  the  marriage  the  two  lived  together  as  man  and  wife 
up  to  the  month  of  September  1888  at  Ascot  Yale,  where  the 
respondent  carried  on  a  grocer's  business.     The  respondent  began 


(a)    1E8P.441. 

G^; 

12  V.L.R.  824. 

(b)    iSw.  &Tr.  186. 

W 

13  V.L.R.  668. 

(c)    Ji.  231. 

(0 

3  Sw.  &  Tr.  547. 

(rf)   J6.  235. 

(k) 

L.R.  1  P.  &  D.  489. 

{€)    6A.L.T.  193. 

(0 

L.R.  1  P.  &  D.  694. 

(/)  8  V.R.  (T.,  E.  &  M.)  63. 
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his  wife  shortly  after  they  were  married.     He  used  to 

sometimes  with  a  stick  and  sometimes  with  his  fists. 

y  the  1st  of  September  she  accused  him  of  suffering  from 

He  denied  it;  they  quarrelled  and  he  assaulted  her. 

r  across  the  face  with  a  walking  cane  and  on  the  ear  with 

Then  he  hit  her  across  the  face  with  a  deal  board.  Her 
severely  bruised  and  bled.  Afterwards  he  threw  her  on 
md  kicked  her.  She  was  disfigured  and  much  hurt.  In 
ice  of  this  assault  she  left  his  house  and  went  to  a 
r's.  There  she  stayed  two  days,  and  then  removed  to  the 
her  sister,  Mrs.  Began,  at  South  Melbourne.  She  swears 
^as  afraid  to  return  to  her  husband.  For  this  assault  the 
it  was  brought  before  the  court  of  petty  sessions  at 
on  on  the  11th  of  September,  and  bound  over  to  keep  the 
six  months.  The  petitioner  remained  some  weeks  at  her 
lonfined  to  her  bed  by  this  disease,  and  during  that  time 
and  came  once  to  see  her,  invited  by  her  sister.  She  told 
she  herself  was  suffering  from  the  disease,  and  he  replied 
^ould  not  believe  it  but  would  consult  a  doctor.  Her 
roborutes  her  as  to  the  alleged  illtreatment  and  as  to  the 
er  suffering  from  some  disease.  The  petitioner  and  her 
:e  the  only  two  witnesses,  and  neither  of  them  has  charac- 
le  disease  by  name  or  description  ;  and  I  have  been  left  to 
X  it  was  venereal.  There  is  no  evidence  beyond  the  fact 
ife's  having  been  afflicted  with  the  disease  that  it  was 
cated  to  her  by    her    husband,    but   I  believe    it   was 

not  knowingly.  The  respondent's  illtreatment  of  his 
htened  her  into  quitting  him  for  a  time,  but  I  should 
Q  the  whole  of  the  evidence  that  it  was  not  actuated  by 
[n  of  getting  rid  of  her  or  compelling  her  to  leave  him. 
tioner,  although  at  first  afraid  to  return  to  the  respondent, 
led  to  be  so.  On  the  17th  of  November  1888  she  went 
her  mother's,  not  being  then  completely  recovered.  Just 
»ing  she  met  her  husband  in  the  street.  He  asked,  ^'  Are 
t;er  ?"  She  said,  **  No,  I'm  going  to  my  mother's  at 
abool  until  I  am  able  to  come  back  to  you."  He  said, 
ight  you  should  go.  I've  been  to  the  doctor's,  and  the 
)ld  me  that  you  were  unfit  to  live  with  me  for  some  time." 
)l.  XVIII.  P 
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L892  It  would  seem  from  this  statement  of  the  respondent,  passed  ii 

uLflON  silence  by  his  wife,  that  both  had  consulted  the  same  doctor,  but  i 
SIL80N.  ^^^^  ^^^  otherwise  appear  that  either  of  them  had  consulted  an; 
— -  doctor.      The  evidence  is  extremely  meagre    and   vague,   but   '. 

—     conclude  that  the  separation  between  the  husband  and  wife  was  a 

this  time  continued  by  mutual  consent,  with  the  intention  that  a 
soon  as  the  petitioner  was  well  enough  cohabitation  should  b 
resumed.  The  petitioner  did  not  recover  from  her  illness  for  i 
twelvemonth.  About  six  mouths  after  she  went  to  Warmambool 
that  is  in  May  1889,  she  received  a  letter  from  the  respondent  whicl 
she  destroyed.  In  it  he  said  he  had  sold  his*  business  and  intende( 
to  travel  with  the  money.  In  August  1889  he  committed  ai 
assault  on  a  woman,  for  which  he  was  sentenced  to  three  monthfi 
imprisonment.  His  wife  heard  of  his  arrest  on  this  charge.  Oi 
the  2Brd  of  January  1890  the  respondent  wrote  to  the  petitionei 
addressing  her  as  his  dear  wife,  and  describing  himself  as  he 
heartbroken  husband  ;  informing  her  that  he  was  out  of  gaol  an( 
was  trying  to  get  something  to  do,  and  begging  for  a  loan  of  lOJ 
to  be  raised  on  her  jewellery.  To  that  letter  she  sent  no  replj 
On  the  13th  of  November  of  the  same  year  she  received  anothe 
letter  from  him  commencing  **  My  dear  wife,  is  there  any  hope  c 
a  reconciliation  between  us  ?  I've  tried  to  turn  from  you  but  '. 
cannot;  my  only  hope  of  future  prosperity  depends  on  you;"  an( 
containing  many  professions,  not  easy  to  believe,  of  intense  affec 
tion.  In  that  letter  the  respondent  begged  the  petitioner  to  retun 
to  him,  and  offered  to  guarantee  her  from  21.  10s.  to  82.  a  week  a 
long  as  he  lived.  The  petitioner  did  not  reply  to  this  letter.  Sh 
assigns  as  her  reason  that  before  she  had  time  to  decide  what  repi; 
she  should  make  she  saw  in  a  newspaper  that  her  husband  ha^ 
been  arrested  on  another  charge  of  assaulting  a  girl.  It  appear 
that  the  respondent  was  tried  upon  a  presentment  for  an  assaul 
with  intent  to  commit  a  rape,  was  found  guilty  of  a  commoi 
assault,  and  sentenced  to  be  imprisoned  with  hard  labour  for  tw( 
years.  The  o£feuce  was  alleged  to  have  been  committed  on  th( 
17th  of  November.  There  is  no  evidence  to  show  whether  thi 
respondent  did  or  did  not  contribute  anything  to  the  support  of  hii 
wife  from  the  time  when  she  left  him,  nor  whether  he  ever  visite( 
her  after  she  went  to  her  mother's  house  in  November  1888. 
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Upon  the  foregoing  facts  I  think  that  the  desertion  alleged  has 
not  been  proved.  The  time  when  the  respondent  sold  his  business 
has  not  been  fixed,  bat  it  must  have  been  either  in  or  shortly 
before  the  month  of  May  1889.  From  November  1888  until  that 
time  I  can  find  no  indication  of  an  intention  on  his  part  to 
desert  his  wife ;  and  even  the  sale  of  his  business  and  his  resolu- 
tion to  travel  are  not  inconsistent  with  willingness  to  receive  his 
wife  and  to  work  for  her  support  as  soon  as  she  should  be  in  a  fit 
state  to  resume  cohabitation  with  him.  The  wife  in  the  first 
instance  quitted  her  husband  against  his  will,  and  though  his 
cruelty  afforded  her  a  good  excuse  for  so  doing,  I  entertain  grave 
doubt  whether  this  constituted  an  act  of  desertion  on  his  part. 
Afterwards,  when  her  fear  had  abated,  she  resolved  to  remain  apart 
from  him  until  she  was  cured  of  the  disease  with  which  she  was 
affected.  If  he  had  communicated  to  her  a  yenereal  disease, 
although  unwittingly,  I  think  that  in  this  resolution  also  she  was 
folly  justified.  But  at  this  time  she  intended  to  return  to  him, 
and  he  was  desirous  that  she  should,  and  was  willing  to  receive 
her.  Cohabitation  was  temporarily  suspended  by  mutual  agreement 
between  the  parties.  If  the  respondent  had  at  the  first  deserted  his 
wife,  but  repenting  had  returned  to  her  and  honestly  entered  into 
such  an  agreement,  I  do  not  think  that  while  it  lasted  his  desertion 
could  be  held  to  have  continued.  If  during  this  temporary  suspen- 
sion of  cohabitation  mutually  agreed  upon  the  respondent  had 
been  guilty  of  unequivocal  acts,  demonstrating  that  he  had  taken 
adTautage  of  it  to  break  off  his  connubial  relations  and  had  in  fact 
abandoned  his  wife,  desertion  should  in  my  opinion  be  deemed  to 
have  commenced  from  the  time  of  the  commission  of  those  acts. 
But  no  such  acts  have  been  brought  to  light  here ;  and  moreover 
a  desertion  commenced  in  May  1889,  even  if  conclusively  proved, 
would  have  been  too  late  to  warrant  the  petitioner's  prayer.  See 
Fitzgerald  v.  Fitzgerald  (w) ;  Mackenzie  v.  Mackenzie  (n) ;  Tren- 
grove  v.  Trengrove  (o).     This  petition  will  be  dismissed. 


1892 
Kbilson 

V. 

Keilbok. 
Holroydy  J. 


Solicitor  for  petitioner :  Sandilands. 


A.  J.  A. 


(m)  L.B.  1  P.  &  D.  694. 


(j»)  3  V.E.  (L.)  248. 
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)92  [IN  CHAMBERS.] 

\^*^'  BEESTON  V.  DONALDSON;  RIGGALL,  Claimant. 


^d,J. 


Interpleader — Aesignmeni  for  benefit  of  creditors — Bill  of  sale — Instrument 
Act  1890  r^o.  IIOS;,  *.  132— Non-execution  of  deed  of  assignment  hi 
creditors — Employment  of  debtor  to  realise  estate — Debtor  allowed  to  remau 
in  possession  of  property. 

By  a  deed  of  aMignment,  executed  by  a  debtor  in  insolvent  circamstancef,  tli 
trustee  was  empowered  to  make  payments  out  of  the  estate  to  all  tbe  creditors  wb 
should  execute  the  deed.  All  the  creditors  who  chose  to  sign  were  enabled  to  tsk 
advantage  of  the  deed. 

Meld^  that  this  was  an  assignment  for  the  benefit  of  creditors  within  the  meanin] 
of  sec.  132  of  Act  No.  1103. 

Under  a  deed  of  assignment  for  the  benefit  of  creditors  the  trustees  may  b 
empowered  to  employ  the  debtor  at  a  salary  or  fair  remuneration  for  supervising  th 
carrying  out  the  trusts  of  the  deed. 

Under  a  deed  of  assignment  the  debtor  may  be  allowed  to  retain  possession  c 
part  of  his  property,  and  it  is  not  necessary  that  all  the  debtor's  property  should  b 
assigned  to  avoid  the  necessity  of  registering  the  deed  as  a  bill  of  sale. 

A  trust  to  pay  scheduled  creditors  and  all  others  who  should  by  reasonabl 
evidence  satisfy  the  trustee  that  they  were  at  the  date  of  the  deed  entitled  to  hav 
been  included  as  creditors,  with  power  for  the  trustee  to  inquire  into  and  insist  upo 
such  proof  as  he  might  deem  reasonable  in  support  of  any  debt  alleged  in  tb 
schedule  to  be  due,  is  not  a  trust  for  the  benefit  of  all  the  creditors. 

In  re  Wiedeman  (5  V.L.R.  (I.)  32)  followed. 

A  dee<l  of  assignment  containing  a  release  of  debts  on  the  part  of  the  creditoi 
who  were  expected  to  sign  such  deed  has  no  effect  until  and  unless  it  has  bee 
executed  by  one,  at  least,  or  more  of  the  creditors. 


Interpleader. 

This  was  a  sheriff's  interpleader  summons.  The  claim  mad 
by  the  trustee  of  the  estate  of  Joseph  Donaldson,  the  judgmei 
debtor,  was  based  upon  a  deed  of  assignment  for  the  benefit  c 
creditors,  which  had  been  executed  by  Donaldson.  The  deed  wa 
dated  the  15th  February  1892.  The  goods  were  seized  by  th 
sheriff  on  the  14th  March  1892. 

The  deed  of  assignment  recited  that  it  was  made  betwee 
''  Joseph  Donaldson  of  the  first  part,  Wm.  Biggall  (the  trustee 
of  the  second  part,  and  the  several  persons,  firms,  and  corpon 
tions  whose  names  appear  in  the  first  column  of  the  schedol 
hereunder  written,  and  all  others  (if  any)  the  creditors  of  th 
said  party  hereto  of  the  first  part."      There  was  a  provision  i 
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i  empowering  the  trnstee  to  pay  "  a  fair  and  reasonable 
;ion  or  remuneration  to  the  said  Joseph  Donaldson  for 
ing  the  realisation  of  the  property  of  the  said  Joseph  j] 
on  if  he  is  appointed  supervisor  for  that  purpose,"  and 
commission  to  the  said  trustee  of  five  pounds  per  centum 
gross  amount  to  be  received  by  him  under  or  by  virtue 
\  presents  ....  for  his  time  and  trouble  in  and 
le  carrying  out  of  the  trusts  of  these  presents,  and  in  the 
3e  to  apply  the  same  moneys  in  or  towards  payment  of  all 
;s  and  sums  of  money  owing  by  the  said  Joseph  Donaldson 
arsons  and  parties  who  shall  sign  and  execute  these  presents, 
se  names  appear  as  creditors  in  the  said  schedule  hereunder 
and  to  all  other  (if  any)  of  the  creditors  of  the  said 
Donaldson  and  of  each  of  them  who  shall  sign  and  execute 
Bsents."  There  was  also  power  given  to  the  trustee,  "  if  he 
ink  proper  so  to  do,  to  allow  the  said  Joseph  Donaldson  to 
le  possession  and  use  of  his  household  furniture  and  effects, 
art  or  parts  thereof,  for  any  time  or  period,  or  to  sell  and 
1  the  same  to  the  said  Joseph  Donaldson  ....  for 
al  or  such  other  consideration  as  the  trustee  .... 
ink  proper."  There  was  also  power  given  to  employ 
on  to  assist  in  selling  the  property,  and  to  q-Uow  him  such 
compensation  as  the  trustee  might  think  reasonable.  The 
lad  power  **  to  admit  any  debt  or  claim  upon  or  against  the 
,te  for  such  sum  and  upon  such  evidence  "  as  he  shall  think 
'  and  reasonable,  although  the  name  of  the  creditor  or 
i  may  not  appear  in  the  said  schedule,  and  to  require  any 
before  receiving  any  dividend  to  deliver  to-  him  full  par- 
of  his  debt  in  writing,  and  also  a  statutory  declaration  of 
The  deed  contained  a  release  of  debts  on  the  part  of  the 
\  who  were  expected  to  execute  it,  and  the  concluding  clause 
Bed  was  in  the  following  words : — "  Provided  always,  and  it 
J  agreed  and  declared,  that  the  aforesaid  release  shall  operate 
)i  full  force  and  effect  as  against  all  the  said  parties  hereto  of 
i  part  who  shall  affix  their  hands  and  seals  to  these  presents, 
standing  that  any  other  of  the  creditors  of  the  said  Joseph 
on  shall  not  execute  the  same."  The  schedule  contained 
es  of  sixteen  creditors,  with  the  amount  of  the  debt  owing 
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>8  to  each  creditor,  bnt  no  creditor  had  signed  the  deed,  which  was 

rov       executed  by   the  judgment  debtor  only,   and    had    never   been 
.80H.     roistered. 

d,  J.  Mitchell  for  the  claimant — This  deed  need  not  be  registered  as 

a  bill  of  sale,  as  it  is  an  assignment  for  the  benefit  of  all  the 
creditors,  and  therefore  comes  within  the  exception  of  sec.  132  of 
the  Instruments  Act  1890.  Any  creditor  under  this  deed  may 
come  in  and  take  advantage  of  it  by  executing  the  same,  and  it  is 
therefore  for  the  benefit  of  all  the  creditors  :  General  Furnishing 
and  Upholstering  Co.  v.  Venn  {a) ;  Boldero  v.  llie  London  and 
Westmijister  Discount  Co.  (b).  The  recital  of  the  deed  expressly 
declares  that  it  is  for  the  benefit  of  all  the  creditors. 

The  solicitor  for  the  execution  creditor — This  deed  is  void  uudei 
18  Eliz.,  c.  5,  as  there  is  no  consideration  for  it,  and  may  delay 
and  defraud  creditors.  The  deed  has  no  force  until  one  creditor  at 
least  has  signed.  It  may  be  that  no  creditor  may  ever  sign  it,  and 
it  contains  provisions  which  probably  would  prevent  reasonable 
persons  from  signing,  and  therefore  it  cannot  be  said  to  be  for  the 
benefit  of  all  the  creditors.  If  it  is  not  for  the  benefit  of  all 
creditors,  it  must  be  registered  as  a  bill  of  sale :  Port  v.  Londo^x 
Chartered  Bank  (c). 

[HoLBOYD,  J.  In  that  case  there  was  a  provision  that  the  deed 
had  to  be  signed  within  a  certain  time.] 

The  principles  enunciated  in  that  case  are  contrary  to  the 
principles  approved  of  in  the  English  cases  cited  by  Mr.  Mitchell^ 
but  they  have  been  always  followed  in  our  Court :  In  re  Wiede- 
7nan  (d)  :  In  re  Derham  (e).  There  are  also  objections  to  this 
deed,  inasmuch  as  it  allows  the  debtor  to  retain  possession  of  hi£ 
household  furniture  and  effects,  and  empowers  the  trustee  tc 
employ  the  debtor  at  a  salary,  and  to  pay  himself  a  commission. 

Mitchell  in  reply  cited  In  re  Vagg  (/);  In  re  Thonias  ana 
Cowie  ig) ;  lieg.  v.  Crease  (h). 

Cur,  adv.  vult. 

(a)  2H.  AC.  153.  {«)    1  V.L.R.  (I.)  2. 

(b)  5  Ex.  D.  47.  (/)  13  V.L.R.  172. 

(c)  1  V.R.  (L.)  162.  (g)   9  V.L.K.  (I.)  2. 

(d)  6  V.L.R.  (I.)  82.  (A)    L.R.2C.C.105. 
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HoLSOTD,  J.  A  sheriflfs  interpleader  s^mmon8.  The  only 
matter  in  contest  between  the  execution  creditor  and  the  claimant 
was  the  efficacy  of  a  deed  of  assignment  for  the  benefit  of  creditors, 
under  which  Mr.  Eiggall  claimed  the  goods  of  the  debtor  which  had 
been  seized.  The  deed  bore  date  the  15th  of  February  last,  before 
judgment  was  signed  in  the  action.  It  had  been  executed  on  that 
day  by  the  debtor  whose  execution  was  admitted,  but  by  no  other 
creditor  at  any  time,  and  it  had  not  been  registered.  The  goods 
were  seized  on  the  14th  of  March,  and  written  notice  of  the  claim 
was  served  on  the  sherifiTs  officer  on  the  following  day.  On  behalf 
of  the  execution  creditor  it  was  objected  that  the  deed  was  not  for 
the  benefit  of  all  the  creditors  of  the  debtor,  and  ought  therefore  to 
haye  been  registered  as  a  "bill  of  sale"  under  sec.  133  of  the 
Instrufn£nt8  Act  1890  to  make  it  good  against  the  execution 
creditor;  that  it  was  void  under  the  13th  Eliz.,  c.  5,  as  intended 
to  delay  hinder  or  defraud  creditors ;  and  finally  that  having  been 
executed  by  nobody  but  the  debtor  it  never  took  effect. 

By  the  132nd  section  of  the  Instruments  Act  1890  assignments 
for  the  benefit  of  the  creditors  of  the  person  making  or  giving  the 
same  are  expressly  excluded  from  the  term  "bills  of  sale."  It  has 
however  been  held  that  the  expression  "for  the  benefit  of  the 
creditors,"  in  a  section  of  the  English  Act,  17  &  18  Vic,  c.  36, 
corresponding  with  this  one,  means  "for  the  benefit  of  all  the 
creditors  "  :  General  Fv/rnishing  and  Upholstering  Co.  v.  Venn  (i) ; 
BolderoY.  The  London  and  Westminster  Discount  Co.  (&).  This 
deed  was  impugned  as  not  being  for  the  benefit  of  all  the  creditors 
upon  various  grounds :  First,  that  the  trust  for  the  payment  of 
debts  out  of  the  residue,  after  satisfying  the  costs  charges  and 
expenses  thereby  provided  for,  was  for  payment  only  to  the  creditors 
who  should  execute  the  deed;  secondly,  that  amongst  the  charges 
and  expenses  so  provided  for  were  included  a  fair  and  reasonable 
commission  or  remuneration  to  the  debtor  for  supervising  the 
realisation  of  his  property  if  he  should  be  appointed  supervisor 
for  that  purpose,  and  a  commission  of  5  per  cent,  to  the  trustee  for 
his  trouble  on  the  gross  amount  to  be  received  by  him  except  on 
any  moneys  then  in  the  Federal  Bank  to  the  credit  of  the  debtor; 
thirdly,  that  the  trustee  was  empowered,  if  be  thought  proper,  to 
(i)  2  H.  &  C.  161.  (k)  6  Ex.  D.  47. 
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J  allow  the  debtor  to  retain  the  possession  and  use  of  his  househol 

OK        furniture  and  effects  or  any  part  thereof  for  any  time,  or  to  se 

gQj^      and  re-assign  the  same  to  him  or  to  any  person  on  his  behalf  f( 

,  a  nominal  consideration  or  other  consideration  to  be  determined  I 

—      the  trustee;  fourthly,  that  the  trustee  was  authorised  to  emplc 

the  debtor  or  any  other  person  or  persons  in  collecting  the  assei 

carrying  out  the  trusts  or  winding  up  the  estate,  and  to  allow  tbei 

such  salary  or  compensation  as  he  might  think  reasonable ;  fifth  I; 

I      that  the  trustee  was  empowered  to  admit  any  debt  or  claim  upc 

the  estate  for  such  sum  and  upon  such  evidence  as  he  should  tbiii 


reasonable,  although  the  name  of  the  creditor  or  claimant  migl 
not  appear  in  the  schedule  of  creditors  or  the  sum  appearing  in  tl 
schedule  as  due  to  him  might  differ  from  the  amount  claimed,  an 
to  require  any  creditor  before  receiving  any  dividend  to  deliver  1 
him  full  particulars  of  his  debt  in  writing  and  also  a  statutoi 
declaration  of  proof  of  his  debt  in  like  manner  and  form  and  to  tl 
like  effect  as  nearly  as  might  be  as  he  would  be  required  to  do 
the  estate  were  insolvent. 

As  to  the  first  of  these  grounds  I  have  no  doubt.  Any  crediti 
may  take  advantage  of  the  deed  who  chooses  to  sign  it,  and  if  tl 
trusts  were  being  administered  in  equity,  the  Court  would  comp 
him  to  execute  before  he  could  come  in  under  it.  On  the  fac 
of  the  deed,  so  far  as  concerns  this  matter,  it  appears  that 
was  intended  for  the  benefit  of  all  the  creditors :  Genen 
Furnishing,  etc,  Co.  v.  Venn  (1) ;  Boldero  v.  The  London,  etc 
Discount  Co.  (m). 

The  second  and  fourth  grounds  are  of  the  same  character.  Tl 
clauses  to  which  exception  has  been  taken  only  provide  for  a  fa 
remuneration  to  the  persons  employed  in  realising  and  distributiu 
the  assets.  It  is  not  unreasonable  that  the  trustee  should  receu 
compensation  as  well  as  anyone  else  who  lends  his  services  for  thj 
object,  or  that  he  should  avail  himself  of  the  assistance  of  the  iehU. 
who  is  best  acquainted  with  his  own  business.  The  trustee's  con 
mission  is  fixed,  and  some  discretion  must  be  conceded  to  him  as  < 
the  salaries  to  be  allowed  to  his  employes.  At  the  first  blush  hi 
own  commission  does  not  seem  excessive,  and  there  is  no  evidenc 
to  show  that  it  would  be  so. 

(/)    2  H.  &  C.  161.  (m)  5  Ex.  D.  47. 
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spect  to  the  other  grounds,  the  third  and  fifth,  I  feel 
^ying.      It   has   not  been  unusual   in   deeds   of    this        i 

to  permit  the  debtor  to  retain  possession  of  his  j^^ 
ither  permanently  or  temporarily ;  but  I  have  no  idea 
bole  estate  of  the  debtor  is  worth,  or  what  may  be  the 
is  household  furniture  and  eflfects,  and  I  can  therefore 
pinion  whether  it  is  fair  to  the  creditors  that  such  a 
aid   be  vested   in  the  trustee.      The   exception   really 

this,  that  as  it  was  within  the  trustee's  power  to  restore 
told  furniture  and  effects  to  the  debtor  for  a  nominal 
issignment  was  not  an  assignment  of  all  the  debtor's 
But  is  it  necessary  that  all  the  debtor's  property  should 
i  in  order  to  avoid  the  necessity  of  registering  the  deed 
sale?  I  think  not.  The  Statute  does  not  say  so,  but 
seds  of  assignment  for  the  benefit  of  creditors  in  general 

ng  now  to  the  fifth  gi'ound,  it  was  decided  by  Moles- 
that  a  trust  to  pay  scheduled  creditors  and  all  others 
i  by  reasonable  evidence  satisfy  the  trustees  that  they 
le  date  of  the  deed  entitled  to  have  been  included  as 
vith  power  for  the  trustees  to  inquire  into  and  insist 
proof  as  they  might  deem  reasonable  in  support  of  any 
id  in  the  schedule  to  be  due,  was  not  a  trust  for  the 
all  the  creditors  :  Re  Wiedeman  (n).  The  discretionary 
committed  to  the  trustees  of  this  deed,  of  admitting 
or  such  sum  and  upon  such  evidence  as  they  may  think 
Basonable,  is  substantially  the  same  as  that  in  Wiedeman' 8 
h  has  not  been  overruled:  See  Re  Thomas  cO  Cowie  (o) ; 
?anby  {p).  There  sub-sec.  1  of  sec.  37  of  **  The  Insol- 
tute  1871 "  was  under  consideration,  but  the  point 
I  was  the  same.  **For  the  benefit  of  the  creditors 
means  "for  the  benefit  of  all  the  creditors,"  although 
also  "for  their  equal  benefit"  :  Re  Wood  (q).  If  this 
rect,  this  deed  can  be  of  no  avail  as  against  the  execution 
See  Re  Vagg  (r). 

.R.  (I.)  32.  iq)   L.R.  7  Cli.  307.  ^ 

.E.  (I.)  2.  (r)    13  V.L.R.  172. 

L..R.9o7. 
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Sblroyd,  J, 


I  do  not  acquiesce  in  the  objection  that  this  deed  is  Toid  by 
virtne  of  the  Statute  18  Eliz.  c.  6.  To  avoid  a  deed  under  that 
Statute  the  intention  to  delay  hinder  or  defraud  creditors  must 
have  been  an  actual  as  distinguished  fr*om  a  constructive  intent, 
just  as  under  sub-sec.  2  of  sec.  37  of  "  The  Insolvency  Statate 
1871/'  the  intention  must  exist  in  fact  and  cannot  be  presumed: 
Micliael  v.  Oldfield  (a) ;  Davey  v.  Danhy ;  Boldero  v.  The 
London,  etc.,  Discount  Co, ;  Alton  v.  Harrison  {t).  The  reason 
why  no  creditor  executed  the  deed  between  the  15th  of  February 
and  the  14th  of  March  has  not  indeed  been  explained ;  but  I 
cannot  assume  that  the  delay  would  not  admit  of  explanation  or 
was  a  sign  of  dishonesty  in  the  debtor.  Neither  the  execution 
creditor  nor  the  claimant  proffered  any  evidence  beyond  the 
claimant's  affidavit.  The  deed  itself  indicates  no  design  of 
impeding  or  defrauding  creditors.  The  last  objection,  which  was 
the  least  pressed,  seems  to  me  the  most  formidable.  The  deed 
contains  a  release  of  debts  on  the  part  of  the  creditors  who  were 
expected  to  execute  it,  which  would  have  been  a  valuable  considera- 
tion. It  was  not  intended  to  be  voluntary,  and  in  my  opinion 
could  not  operate  at  all  unless  and  until  it  was  executed  by  one  at 
least  or  more  of  the  creditors:  See  Davy  v.  Schurviann  (r).  Up 
to  that  time  I  apprehend  it  was  merely  an  escrow. 

I  must  order  that  the  claim  of  the  claimant  be  barred,  and  that 
he  do  pay  to  the  sheriff  and  execution  creditor  respectively  their 
costs  of  the  summons,  which  I  fix  at  2Z.  2s.  and  11.  Is.  respectively. 
I  understood  Mr.  Johnson  to  say  that  the  sheriff's  fees  and  charges 
had  not  been  increased  by  the  claim,  and  would  not  be  increased  by 
my  inability  to  deliver  judgment  immediately,  as  under  the  fi.fd' 
he  had  been  and  would  continue  in  possession  of  other  goods  not 
included  in  the  claim. 


Solicitors  for  claimant :  Blake  &  Riggall. 
Solicitors  for  judgment  creditor :  J.  M.  Smith,  Emmerton  d 
Johnson. 

W.  H.  M. 


(*)  18V.LR.793. 


(I)  L.R.  4  Ch.  622. 


(v)   7  V.L.R.  (L.)  188. 
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In  bb  EERIN;  Iir  bb  LYNCH. 

thn  Practice  Act  1891"  (No.  1216),  »s.  10,  II— Admission  of  solid- 
ified  elsewhere  than  in    Victoria — Qualifications  for   admission   to      j^ 
IS  barristers  and  solicitors. 

trbo  have  been  admitted  to  practiee  in  any  part  of  Her  Majest/s 
ler  than  Victoria  are  not  entitled  to  admission  as  barristers  and 
Victoria,  under'  sec.  11  of  Act  No.  1216,  unless  they  prove  to  the 
the  Court  that  they  have  obtained  a  qualification  equal  to  the 
:ribed  by  sec.  11,  and  also  that  all  the  qualifications  (where  there 
I  one)  governing  the  admission  of  solicitors  in  that  part  of  Her 
linions  where  they  have  been  admitted  are  equal  to  the  standard 
sec.  11. 

vere  applications  on  behalf  of  Frederick  George  Eerin 
Lynch,  for  admission  to  practise  as  barristers  and 
f  the  Supreme  Court  of  the  Colony  of  Victoria.  The 
Bled  affidavits  setting  out  that  they  had  been  admitted 
as  solicitors  of  the  Supreme  Court  of  Judicature  of 
'he  coui'se  of  examination  necessary  for  this  qualifica- 
it  out,  also  the  subjects  in  which  the  applicants  had 

>  qualify  themselves.  The  nature  of  these  examinations 
3ed  in  the  judgment.  It  appeared  that  Mr.  Eerin  had 
^'Finlater  Scholarship,"  referred  to  in  the  judgment, 
ken  part  in  examinations  other  than  those  which  were 

>  qualify  him  as  a  solicitor  in  Ireland. 

moved  the  admission  of  Mr.  Eerin. 

Loved  the  admission  of  Mr.  Lynch. 

Cur.  adv.  vult. 

^THAM,  C.J.,  delivered  the  judgment  of  the  Court 
[AM,  G.J.,  HoDOES  and  Hood,  JJ.]  .  Application  was 
3  Full  Court  on  the  1st  instant,  on  behalf  of  each  of 
emen,  that  he  should  be  admitted  under  the  ^^  Legal 
Practice  Act  1891  "  to  practise  as  a  barrister  and 
rbis  Act  came  into  operation  on  the  1st  January  1892. 
10th  section  it  is  enacted  that  no  person  shall  be 
)  practise  as  a  barrister  or  a  solicitor  solely,  but  every 
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P.O.  person  admitted  by  the  Sapreme  Court  shall  be  admitted  both  a 

1802  barrister  and  solicitor. 

^~^  By  the  11th  section  it  is  enacted,  subject  to  existing  rights 

Sebin.         students-at-IaWy  articled  clerks,  and  judges'  associates,  that — 
In  re 

jTNCH.  u-^q  person  not  previously  admitted  as  a  barrister  or  solicitor  in  some  par 

b~tham  CJ  ^^^  MHJesty's  dominions  in  which  the  qualification  of  baiTisters  and  solicitor! 

in   the  opinion   of  the   Supreme  Court,  of  equal  value  to   that   required  by 

section,  shall  be  admitted  as  a  barrister  and  solicitor  unless  he  be  a  natural  I 

or  naturalised  British  subject,  of  the  full  age  of  twenty-one  years,  of  good  f 

and  character,  and   unless — (1)  He   shall   before   being  articled   hare   passed 

matriculation  or  other  examination  required  by  the  existing  rules  of  the  Sopr 

Court   to   be   passed  by  clerks   before   being   articled;   and   (2)  Shall   also,  ei 

before  being  articled,  or  after  the  expiration  of  such  articles,  pass  the  two  ani 

examinations,  including  the  subject  of  jurisprudence  required  to  be  passed  at 

University  of  Melbourne  by  a  person  who  has  obtained  the  degree  of  Bachelo 

Arts,  as  a  condition  to   his   obtaining   the    degree   of  Bachelor  of  Laws,  or  i 

modification    thereof   as    any    rules   of   the    Supreme    Court    may    prescribe; 

(3)  Shall  also  be  articled  to  a  barrister  and  solicitor  for  the  term  of  three  ji 

and  shall  have  served  the  whole  of  such  time,  either  after  passing  or  before  pas 

the  said  two  annual  examinations;   and   (4)  Shall  also  pass  the  final  examins 

required  by  the  existing  rules  of  the  Supreme  Court  to  be  passed  by  clerks  be 

being  admitted  to  practise  as  solicitors,  or  such  modification  thereof  as  any  x 

of  the  Supreme  Court  may  prescribe. 

The  Court  is  required  by  these  provisions  to  consider,  in 
case  of  an  application  for  admission  by  a  person  who  has  derived 
qualification  in  some  part  of  Her  Majesty's  dominions  other  thai 
Victoria,  whether  the  qualification,  or  all  the  qualifications,  if  tl 
be  more  than  one,  of  barristers  and  solicitors  respectively  in  i 
part  of  Her  Majesty's  dominions,  is  in  the  opinion  of  the  Court 
equal  value,  substantially,  to  the  new  qualification  I'equired  from 
persons  applying  to  be  admitted  in  Victoria  to  practise  as  a  barrii 
and  solicitor.     Each  of  these  applicants  is  a  solicitor  of  the  Supn 
Court  of  Judicature  in  Ireland,  and  each  of  them  appears  by 
affidavits  filed  to  have  been  admitted  after  service  under  artic 
and  after  passing  the  preliminary  examination  and  intermediate 
examinations    and   the    final    examination   prescribed   under 
authority  of  the  Act  29  &  80  Vict.,  c.  24,  entitled  "  An  Aci 
amend  the  laws  for  the  regulation  of  the  profession  of  attora 
and   solicitors   in   Ireland,   and   to   assimilate   them   to   those 
England."      The  standard   of    qualification   thus    prescribed 
generally  speaking,  of  equal  value,  and  probably  in  some  resp< 
of  even  higher  value  so  far  as  they  relate  to  the  qualification  ( 
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solicitor,  than  that  of  Victoria;    hat  the   sahjects  of  ^ 

V,  international  law,  constitational  law,  and  history  and  ] 

ice,  which  are  essential  parts  of  the  Victorian  course,  are 
fonnd  in  the  compulsory  Irish  coarse,  nor  any  other         K 
bich  would  confer  knowledge  that  would  equally  fit  the        l 
bo  practise  hoth  branches  of  the  profession.     It  is  stated  ^^-^^ 
of  these  subjects  are  usually  included  in  the  examination 
nlater  "  scholarship,  but  this  examination  is  not  part  of  the 
m ;  it  is  an  examination  that  is  only  open  to  a  limited  class 
tes  who  have  obtained  first  places  and  gold  medals  at  the 
ling  examinations.     This  defect  is,  in  our  opinion,  fatal, 
mpossible  for  us  to  hold  that  this  particular  qualification 
ys  and  solicitors  in  Ireland  is  of  equal  value  to  the  joint 
m  for  barristers  and  solicitors  established  in  Victoria, 
lis   is   not  the   only   difficulty   that  presents    itself   to 
hese  applications.     Act  29  &  80  Vict.,  c.  84,  provides 
ilifications  for  admission  on  terms  of  solicitors  in  Ireland, 
ho  have  taken  various  degrees  in  Universities  in   the 
Qgdom  (sec.  6),  persons  who  have  been  called  to  the  bar 

(sec.  8),  persons  who  have  passed  certain  examinations 
ilty  of  law  in  the  University  of  Dublin  or  in  any  of  the 
ioUeges  (sec.  9),  and  persons  who  have  been  bond  fde 
attorneys  or  solicitors  for  ten  years  (sec.  10)  may  be 
and  enrolled  as  attorneys  and  solicitors  in  Ireland  on 
ms.  Each  of  these  constitutes  a  distinct  qualification, 
ecessary  that  we  should  be  satisfied  that  each  of  them  is 
due  to  the  Victorian  qualification.  It  is  not  enough  that 
wt  should  prove  that  he  has  obtained  a  qualification  of 
-ibed  value ;  he  must  show  that  all  the  qualifications 
1  the  part  of  Her  Majesty's  dominions  from  which  he 
equal  to  the  Victorian  standard,  and  no  means  are  pro- 
which  we  can  form  an  opinion  on  that  subject.  We  are 
K)n  the  materials  now  brought  before  us  by  affidavit,  to 
>pinion  that  the  qualifications  of  attorneys  and  solicitors 

are  of  equal  value  to  that  required  in  Victoria  by  sec.  11 
tgal  Profession  Practice  Act  1891,"  and  we  are  compelled 
to  refuse  this  application. 

W.  H.  M. 
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P.O.  REGINA  V.   GREGG. 

^^  Criminal  law— **  The  Crimes  Act  1891'*  (No.  1231),  *.  33,  eub-eece.  1   and  1 

ril  13  22.  Indecent  assault  upon  a  child — Testimony  of  child — Corroboration. 

In  a  charge  for  indecent  assault  upon  a  child  of  tender  years,  where  the  unswi 
evidence  of  the  child  has  heen  admitted  on  the  g^und  that  she  was  possessed 
BufRcient  intelligence  to  justify  the  reception  of  her  evidence,  and  that  she  und 
stood  the  duty  of  speaking  the  truth,  it  is  necessary  under  sec.  33,  suh-sec.  % 
Act  No.  1231,  that  there  should  he  other  material  evidence  (hesides  the  evide 
of  the  child)  implicating  the  accused. 

Evidence  given  confirming  the  credibility  of  the  child,  and  showing  that 
was  telling  what  she  believed  to  be  the  truth,  but  not  implicating  the  accoi 
ia  insufficient. 

Special  Case. 

This  was  Ji  special  case  stated  by  A'Beckett,  J.  The  foUowi 
are  the  facts  stated  by  the  learned  judge  : — 

The  prisoner  was  charged  with  committing  an  indecent  assa 
on  Jessie  Swyere.  She  was  a  girl  eight  years  of  age.  The  prisoi 
was  undefended.  The  child  was  the  first  witness  called.  & 
seemed  intelligent,  but  on  questioning  her  I  did  not  think  % 
understood  the  nature  of  an  oath.  She  had  not  been  sworn  in  1 
Court  below,  and  I  did  not  swear  her,  but  took  her  eyidence  un( 
sec.  88  of  Act  No.  1281.  She  unhesitatingly  identified  the  prisoD 
and  said  that  she  had  met  him  in  the  street  when  she  was  going 
a  message.  He  promised  her  a  penny,  and  took  her  to  an  em] 
house  and  into  a  bath  room,  the  position  of  which  she  describ 
There  he  exposed  his  person,  took  down  her  drawers,  and  commiti 
an  indecent  assault  upon  her.  The  mother,  who  was  called,  proi 
the  age  of  the  child,  and  described  the  child^s  returning  distresi 
from  the  message  on  which  she  had  been  sent.  She  said  that  1 
child  described  the  man  who  assaulted  her  as  **a  tall,  dark  mi 
with  a  black  moustache  and  curls,  dressed  in  dark  clothes,  witl 
boxer  hat,  and  that  he  had  a  mark  across  his  nose  like  Charlie'i 
The  witness  stated  that  Charlie  was  a  man  who  was  an  inmate 
her  house,  and  that  he  had  a  scar  across  the  nose  like  a  clear 
marked  scar  which  was  on  the  prisoner's  nose. 

The  child  gave  her  mother  the  same  account  of  the  place  wb 
the  assault  had  been  committed,  and  of  the  assault  as  she  gaye 
her  evidence.    A  constable  was  called  who  had  gone  with  the  chi 
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id  out  the  house  and  room,  which  were  found  as  she  had 
them.  He  drew  her  attention  to  several  men  supposed 
the  description  of  the  man  who  had  assaulted  her,  and 
ise  she  said  that  the  suspected  person  was  not  the 
other  constable  was  called,  who  described  his  visit  to 
3r's  house,  and  talking  to  him  at  his  door  in  sight  of  the 
le  prisoner  went  in,  and  the  child  then  said  that  he  was 
ho  had  assaulted  her.  The  prisoner  denied  that  he  had 
be  child,  and  called  his  wife  and  another  witness  to  prove 
at  their  evidence  altogether  failed  to  establish  it. 
try  convicted  the  prisoner,  and  I  sentenced  him  to  a 
'  twenty  lashes,  and  two  years'  imprisonment, 
lime  after  the  verdict  had  been  given,  I  had  occasion  to 
lore  fully  the  provisions  of  sec.  88,  and  having  regard  to 
thereof,  I  doubted  whether  the  conviction  «ould  be 
I  therefore  reserve  the  following  question  of  law  for 
oration  and  determination  of  the  judges  of  the  Supreme 
1  have  respited  the  sentence  of  flogging  until  after  its 
ion  : — 

estion  is — Can  the  conviction  be  sustained  on  the  evidence 
)ove  set  out? 

n  support  of  the  conviction — The  evidence  of  the  child's 
to  the  mother  immediately  after  the  offence  is  sufficient 
ve  evidence  to  satisfy  sub-sec.  2  of  sec.  88  of  Act 
[a).  The  evidence  of  some  independent  witness  is  not 
If  the  surrounding  facts  corroborate  the  child's 
bhat  is  all  that  the  section  requires, 
il  referred  to  Reg.  v.  Paul  (b) ;  Reg,  v.  Bates  (c). 

was  no  appearance  on  behalf  of  the  prisoner. 

lurt  intimated  that  judgment  would  be  delivered  in  this 
the  22nd  April,  and  that  it  would  be  advisable  for  the 

33  (2).  No  person  shaU  be  material  evidence  in  support  thereof  im- 

mvicted  of  the  oifence  unless  plicating  the  accused.'* 

admitted  by  virtue  of  this  (b)    25  Q.B.D.  202. 

iven  on  behalf  of  the  prose-  (c)    8  V.L.R.  (L.)  319. 
trroborated  by  some    other 
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0*  Crown  in  the  meantime  to  consider  the  fsLcis  of  the  case,  so  thai 

^2  the  event  of  the  conviction  not  being  sustained  some  snggest 

~^        might  be  offered  by  the  Crown  as  to  the  course  that  should 
taken. 

QQ. 

HioiNBOTHAM,  C.J.     This  is  a  case  in  which  the  judge  reser 
a  question  of  law  for  the  consideration  of  the  Court.     The  priso 
was  charged  with  committing  an  indecent  assault  on  a  girl  eii 
years  of  age.     The  law  in  being  at  the  time  of  the  trial  was 
law  in  force  under  Act  No.  1231,  sec.  33,  which  repealed  the  fori 
provisions  of  the  Evidence  Act  regulating  the  admission  of  evide 
of  a  child  of  tender  years.     The  new  law  provides  that  if  a  chik 
tender  years  is  tendered  as  a  witness,  and  does  not,  in  the  opis 
of  the  Court  or  justices,  understand  the  nature  of  an  oath, 
evidence  of  such  child  may  be  received  if,  in  tlie  opinion  of 
Court  or  justices,  such  child  is  possessed  of  sufficient  intellige 
and  sense  of  duty  to  know  it  is  speaking  the  truth.     The  judge  \ 
tried  this  case  was  of  opinion  that  this   child    was  of  suffici 
intelligence  to  justify  the  reception  of  her  evidence,  and  that 
did  understand  the  duty  of  speaking  the  truth,  and  accordiugl} 
received  her  evidence. 

It  appeared  that  the  child,  immediately  after  the  assault 
committed  upon  her,  returned  to  her  mother  in  a  state  of  distr 
and  told  her  mother  that  a  man,  whom  she  described  as  ''a  1 
dark   man,   with  a  black   moustache   and  curls,  dressed   in  i 
clothes,  with  a  boxer  hat,  who   had   a  mark   across  his  face 
Charlie,"  a  man  who  at  that  time  lived  in  their  house,  had  assau 
her.     She  did  not  at  that  time  identify  her  assailant  as  the  i 
subsequently  charged.     She  afterwards  was  shown  several  men 
were  suspected  by  the  police  as  possible  men  who  had  commi 
the  assault,  and  she  denied  that  any  of  them  had  been  her  assail 
Subsequently  she  saw  a  man  speaking  to  a  policeman  whom 
immediately  identified  as  her  assailant,  and  when  her  evidence 
received  at  the  trial  she  identified  the  prisoner  as  being  that  i 
and  upon  her  evidence  so  given  the  jury  convicted  the  prisoner. 

The  Act  No.  1231  proceeds,  after  giving  the  test  of  admissib 
of  the  evidence  of  a  child,  to  say  that  ''  no  person  shall  be  liabl 
be  convicted  of  the  offence  unless  the  testimony  admitted  by  vi 
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stion  (33)  and  given  on  behalf  of  the  prosecution  be 
dd  by  some  other  material  evidence  in  support  thereof 
y  the  accused."     It  is  suggested  that  upon  this  evidence 

0  corroboration  implicating  the  accused,  and  we  are  of 
at  that  objection  is  a  good  one,  and  must  be  sustained, 

lis  conviction  cannot  stand.  There  was  evidence — in  my  ^*' 
^rcible  evidence — of  corroboration,  by  other  material 
of  the  child's  testimony  in  the  witness-box.  That 
s  contained  in  the  statement  made  by  the  child  to  its 
id  which  agrees  with  and  corroborates  the  statement  made 
Id  in  the  witness-box  respecting  the  fact  of  the  assault, 
vhere  it  was  committed,  the  appearance  of  the  place,  and 
ihe  appearance  and  the  garb  of  the  child's  assailant.  But 
did  not  at  the  time  it  spoke  to  the  mother  know  the 
-did  not  then,  and  it  could  not,  identify  the  prisoner  as 
assailant,  and  consequently  that  statement  made  to  the 
ks  not  evidence  corroborative  of  the  child's  testimony  in 
p^hich  implicated  the  accused.  And,  inasmuch  as  the 
Q  of  the  accused  is  made  by  the  section  an  essential  part 
jsary-  corroboration  of  a  child's  testimony  in  the  box,  I 
t  the  conviction  of  the  prisoner  is  forbidden  by  this  law, 
his  conviction  therefore  cannot  be  sustained, 
it  that  the  Crown  has  not  accepted  and  given  the  considera- 
we  think  was  due  to  the  suggestion  of  the  Court  to  consider 
a  application  might  not  be  made  to  the  Court  to  grant  a  new 
le  purpose  of  vindicating  justice  in  this  case.  There  have 
there  are  means,  independent  of  the  Statute,  by  which  a 
inder  years  may  be  instructed  in  the  nature  of  an  oath,  and 
lucated  to  give  testimony  which  is  admissible  in  law  for 
)se  of  vindicating  the  law  in  cases  of  this  kind.      In  the 

1  due  consideration,  which  appears  not  to  have  been  given, 
;  is  prepared  to  take  a  course  which  it  thinks  proper,  and 

a  new  trial,  and  it  will  be  for  the  Crown  to  consider,  now, 
astice  can  be  advanced  by  prosecuting  again  in  this  case, 
re  for  myself  to  express  a  hope  that  the  attention  of  the 
re  will  be  directed  to  this  case,  and  that  consideration  will 
)y  the  Legislature  to  the  subject  of  the  law  bearing  upon 
Ms  kind,  which  are  of  frequent  occurrence.  Crimes  of 
.  xvm.  Q 
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F.o.  this  kind  are  atrocious  in  oharacter  and  deadly  in  effect  and  pc 

1892  maneuce,  and  in  the  great  majority  of  the  cases  of  this  kind  tl 

EtBonrA        ^*^  cannot  be  vindicated  and  the  crimes,  frequent  as   they  ai 

V.  cannot  be  punished  without  the  aid  of  the  child's  evidence. 

would  not  be  understood  to  suggest  that  the  law  which  has  heretofo 

haikam,C.J.  -^^^^^  ^  f^^^^  should  be  revived.  Under  that  law,  contained  in  tl 
Evidence  Act,  sec.  50,  the  test  was  laid  down  of  the  admissibili 
of  the  evidence  of  a  child  or  infant  under  the  age  of  seven  yeai 
The  provisions  of  that  section  only  applied  to  cases  of  assault  up( 
an  infant  under  the  age  of  seven  years,  and  they  provided  that,  np< 
caution  administered  by  the  Court  to  the  infant,  and  upon  its  beii 
proved  to  the  satisfaction  of  the  Court  that  such  infant  perfect 
understood  the  value  and  the  object  of  a  declaration  or  affirmatio 
and  the  purpose  for  which  its  testimony  was  required,  the  eviden 
of  the  infant  might  be  admitted.  This  section  was  limited 
infants  under  the  age  of  seven  years,  and  in  a  very  large  number 
cases  the  evidence  was  inadmissible  through  the  inability  of  tl 
Court  to  satisfy  itself  that  the  child  perfectly  understood  the  natu 
and  object  of  the  declaration  or  affirmation  which  the  child  wi 
required  to  make.  The  very  terms  ''declaration"  and  ''affirmatioi] 
are  terms  unfamiliar  to  a  child  of  tender  years,  and  it  was  only  by 
strain  that  the  minds  of  judges  could  arrive  at  a  condition  of  sati 
faction  that  the  child  understood  either  the  meaning  of  that  whic 
it  was  required  to  declare  or  affirm  or  even  the  very  terms  then 
selves,  and  consequently  in  these  cases  it  was  impossible  to  get  tl 
test  and  the  evidence  which  had  to  be  corroborated.  The  new  Ai 
furnishes  a  far  more  rational  test  of  the  admissibility  of  a  child 
evidence.  It  provides  that  the  child  shall  be  of  sufficient  intell 
geuce,  and  that  it  understands  the  duty  of  speaking  the  truth.' 
child  of  very  tender  years  can  easily  be  properly  trained  to  suppl 
that  test,  and  when  that  test  is  supplied,  as  it  was  in  this  case,  tl 
evidence  is  admissible.  Under  the  old  law,  no  corroboration  wi 
required  when  the  evidence  was  admitted,  but  under  the  new  la 
corroboration  is  required.  I  am  not  to  be  understood  to  express  a 
opinion  that  corroboration  may  not  be  properly  exacted  in  cases  ( 
this  kind.  Corroboration  may  be  easily  supplied  in  most  cases  b 
our  law,  though  not  by  the  English  law.  Our  law  admits  that 
statement  by  a  child  to  its  mother,  made  after  the  commission  < 
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Fencey  is  admissible,  not  as  part  of  the  res  gesta,  but  as  ' 

onfirming  and  corroborating  the   testimony  which  the  i 

\  in  the  box ;  and  in  a  very  large  number  of  cases  I  am  j^~ 
of  any  kind  of  corroboratory  evidence  more  satisfactory 
)f  a  female  child  suffering  under  a  shock  of  this  kind,  and 
by  appearance,  manner,  words,  and  acts  the  distress  caused  -^ — 
ult.  But  under  the  present  law  such  corroboration  can  only 
3  as  to  implicate  the  accused  person,  if  the  child  knows  at 
f  the  assault  the  person  who  has  assaulted  her,  or  if  some 
mony  exists  independent  of  that  of  the  child  by  which  the 
an  be  identified.  I  repeat  that,  considering  the  frequency 
imes  and  the  extraordinary  grave  character  of  them,  this 
)f  the  existing  law  demands,  in  my  opinion,  the  attentive 
ion  of  the  Legislature,  and  I  am  supported  in  that  view 
the  most  experienced  and  able  English  judges  in  the  case 
.  Paul  (d).  Referring  to  the  terms  of  the  English  law 
in  the  English  Statute,  which  is  in  the  same  language  as 
e,  Hawkins,  J.,  expressed  the  same  opinions  which  I  now 
>  express,  and  which,  according  to  the  knowledge  we  all 
ppear  to  demand  the  attention  of  the  Legislature,  especi- 
;ount  of  the  failure  of  justice  in  many  cases  arising  from 
Ity  of  the  Court  to  give  effect  to  the  credible  evidence  of 
in  consequence  of  this  particular  requirement  of  corrobo- 
lence  implicating  the  accused.  The  conviction  in  this 
be  quashed  and  a  new  trial  ordered. 

a:TT,  J.  I  copcur  in  the  judgment  which  has  been 
and  I  desire  to  express  my  concurrence  in  the  regret  that 
expressed  that  this  case  has  been  so  lightly  considered  by 
t,  that  it  came  as  a  surprise  to  those,  representing  the 
it  the  question  would  be  considered  as  to  the  probability 
Id  being  so  instructed  that  her  evidence  might  be  taken  on 
should,  however,  have  said  nothing  in  this  case  but  for  the 
»n  made  as  to  the  expediency  of  altering  the  law.  Expres- 
wn  opinion,  I  think  that  the  Legislature  have  carefully  and 
isidered  the  subject,  and  that  the  safeguard  which  is  intro- 
bhe  words  under  consideration  in  this  case  was  a  safeguard 

(<0    25Q.B.D.202. 
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0*  which  it  would  be  dangeroas  to  dispense  with.     The  atrocity  ai 

^  frequency  of  these  offences  are  recognised  by  every  judge,  but  co 

^^        sidering  the  nature  of  the  testimony  receivable,  and  the  immatu 
mental  capacity  which  the  person  giving  such  evidence  may  labo 
—  under,  I  am  not  prepared  to  say  that  an  alteration  of  the  law  won 

'        be  advisable  in  this  direction. 

Hood,  J.  I  agree  in  thinking  that  the  conviction  in  this  ca 
cannot  be  sustained.  There  was  evidence  to  support  the  girl 
story  and  to  confirm  her  credibility  and  to  show  that  she  w 
telling  what  she  believed  to  be  the  truth.  But  T  think  that  tl 
Legislature  has  in  these  cases  required  something  more.  The 
must  be  some  other  material  evidence  implicating  the  accusei 
that  is,  something  proved  altogether  apart  from  the  child's  sto 
tending  to  establish  the  guilt  of  the  prisoner.  It  seems  to  r 
that  the  intention  was  that  no  man  should  be  convicted  upon  t] 
unsworn  testimony  of  a  child  of  tender  years  unless  other  fi&c 
were  established  which  would  raise  a  suspicion  of  the  accused 
guilt,  even  if  the  evidence  of  the  girl  had  been  absent.  In  t] 
present  case,  beyond  the  statement  of  the  child  there  was  \ 
evidence  implicating  the  prisoner.  Nothing  else  was  proved  that 
itself  would  tend  to  fix  the  slightest  suspicion  upon  him,  and  t] 
whole  of  the  evidence  other  than  that  of  the  girl  would  have  appli( 
to  any  man  whatever  that  she  had  accused.  Although  I  think  th 
the  conviction  should  be  quashed,  a  new  trial  should  be  ordered,  i 
it  is  quite  probable  that  by  the  time  the  case  is  again  tried  the  chil 
who  is  eight  years  of  age  and  intelligent,  may  have  been  instruct 
in  the  nature  of  an  oath,  so  as  to  be  sworn  and  give  evidence  intl 
ordinary  way.  I  would  add  that,  like  my  brother  A*Beckett,  I  ( 
not  concur  with  His  Honor  the  Chief  Justice  in  his  view  as  to  tl 
necessity  of  legislative  interference  in  these  cases.  It  seems  to  n 
most  important  that  the  testimony  of  a  child  of  tender  years  i 
cases  of  this  class  should  be  supported  by  other  evidence  tending  i 
show  that  the  accused  is  really  guilty. 

Conviction  quashed  and  new  trial  ordered. 

Solicitor  for  the  Crown  :  Ouinness,  Crown  solicitor. 

W.  H.  M. 
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BOTES  V.  MOSS  AKD  COMPANY. 

hipping — Bill  of  lading — Discharge  of  goods  into  lighten — JRight  of 
or  agent  to  make  contract  for  consignee — Consignee — Abandonment, 
f  on  right  to  sue — Lighterman — Common  carriers. 

ise  in  a  bill  of  lading  it  was  provided  that  '*  Consignees  or  their  assigns 

ly  to  take  delivery  of  goods  as  soon  as  the  ship  is  ready  to  discharge  them, 

le  master  or  agent  shall  be  at  liberty  to  land  and  warehouse  the  goods,  or 

em  into  a  store  ship  or  hulk,  or  into  lighters,  or  on  a  wharf,  as  customary, 

iant*8  risk  and  expense." 

at  under  this  clause  the  master  or  agent  has  implied  authority  to  make, 

b  of  the  consignee,  a  contract  with  lightermen  for  the  carriage  of  the 

;he  ship's  side  to  a  safe  and  convenient  place,  and  that  the  consignee  as 

Bed  principal  may,  if  he  so  elect,  bring  an  action  in  his  own  name  upon 

t. 

oods  have  been  abandoned  to  the  underwriters,  the  insured  may  bring  an 

own  name  for  the  benefit  of  the  underwriters  in  respect  of  the  goods. 

exercising  the  public  employment  of  a  lighterman  from  the  anchorage 
Day  to  the  wharf,  for  all  who  wish  to  employ  him,  is  a  common  carrier. 

L  from  County  Court. 

laintiff,  who  was  the  consignee  of  goods,  brought  an  action 
e  defendants,  who  were  lightermen,  "  for  the  value  of  one 
;rdware  belonging  to  the  plaintiff,  and  which  was  delivered 
indants,  to  be  safely  carried  by  them  from  the  "  Wilcannia,^' 
ag  in  the  port  of  Melbourne,  in  the  lighter  "  Restless,**  to 

at  Melbourne,  but  was  not  so  carried."  The  defences 
the  trial  were — 1.  That  the  defendants  were  not  common 
nd  that  they  were  sued  as  insurers,  and  not  for  negligence, 
was  no  privity  of  contract  between  the  parties.  3.  The 
n  the  goods  remained  in  the  captain  of  the  ship.  4.  The 
bandoned  the  goods  to  the  insurers. 
3  bill  of  lading  under  which  the  goods  were  carried  in  the 
ua "  it  was  provided  that  '*  Consignees  or  their  assigns 
eady  to  take  delivery  of  goods  as  soon  as  the  ship  is  ready 
•ge  them,  otherwise  the  master  or  agent  shall  be  at  liberty 
nd  warehouse  the  goods,  or  discharge  them  into  a  store 
nlk,  or  into  lighters,  or  on  a  wharf,  as  customary,  at  the 
's  risk  and  expense.     The  ship  shall  have  a  lien  upon  the 

all  freight  and  charges  for  which  the  goods  are  liable 
3  bill  of  lading."     It  was  also  provided  by  the  bill  of 
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lading  that  the  goods  should  be  '*  delivered     .     .     .     .    in  the 
\  like  good  order  and  condition  from  the  ship's  deck  at  her  anchorage 

■g         to  the  plaintiflF  or  his  assigns." 

It  was  admitted  that  the  defendants  had  for  many  years  prior  k 
this  action  carried  on ,  the  trade  of  lightermen  in  the  port  oj 
Melbourne,  carrying  goods  for  freight  under  special  terms  fron 
ships  in  the  said  port  to  wharves  and  other  places  within  the  same 
port,  and  vice  versa,  on  behalf  of  shipowners.  It  was  also  admitted 
that  the  cask,  the  subject  matter  of  the  action,  was  put  on  boar^ 
the  lighter  to  be  carried  for  freight  to  the  Australian  wharf ;  thai 
the  lighter  took  fire  while  the  cask  was  on  board  and  was  scuttled 
but  afterwards  raised,  and  that  the  cask  was  brought  to  the  whar 
in  a  damaged  condition. 

The  plaintiff  adduced  evidence  to  show  that  he  had  known  th< 
defendants  as  lightermen  for  many  years,  and  that  they  had  ofbei 
carried  goods  for  him  from  ships  to  the  wharf  in  their  lighters,  an( 
that  he  always  paid  5a.  per  ton  for  lighterage  to  them,  and  neve 
made  any  bargain  about  the  rates.  In  cross-examination  thi 
plaintiff  admitted  that  he  had  abandoned  the  goods  in  question  U 
the  Southern  Insurance  Company,  and  that  he  was  bringing  thi 
action  on  their  behalf.  The  agents  for  the  ship  "  Wilcannia' 
proved  that  it  was  their  custom  to  bring  goods  from  the  ship  to  tb 
wharf,  but  if  t!ie  consignees  gave  notice  that  they  wished  to  u» 
their  own  lighters  that  was  always  allowed,  but  that  as  a  rule  the; 
the  agents  for  the  ship,  arranged  for  the  lightering,  and  th< 
consignees  paid  the  lighterage  to  the  lightermen.  It  was  proves 
that  the  agents  of  the  **  Wilcaimia**  arranged  for  the  defendant 
to  do  the  lightering  in  this  case.  Evidence  was  also  given  to  sho^ 
that  consignees  always  paid  the  lighterage,  and  that  it  wa 
customary  to  ask  the  lightermen  to  do  the  work  "  at  current  rates.' 
Evidence  was  adduced  in  cross-examination  to  the  effect  that  th 
lighters  do  not  travel  from  or  to  fixed  points,  and  that  a  lightermai 
may  refuse  to  do  the  business.  The  defendants  called  evidence  U 
the  following  effect: — That  they  did  not  ply  for  hire  from  or  to  an; 
fixed  points;  the  rate  of  lighterage  altogether  depended  on  theclaa 
of  goods  offered,  and  according  to  the  nature  of  the  goods  then 
was  a  differential  rate ;  in  each  case  a  special  arrangement  wai 
made ;  goods  were  often  refused  ;  the  engagement  in  this  case  wai 
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h  the  agents  of  the  **  Wika/nnia,''  and  the  goods  were 
be  order  of  the  agents  to  be  delivered  on  payment  of 
;  the  plaintiff  was  never  known  in  this  transaction.  The 
idence  material  to  this  report  is  set  out  in  the  judgment 
urt. 

udge  of  the  County  Court,  after  hearing  the  evidence, 
bis  decision,  and  upon  a  subsequent  day  delivered  judg- 
favour  of  the  plaintiff  for  the  amount  claimed.  The 
3  now  appealed  from  that  judgment. 

en  for  the  defendants  appellant — The  defendants  were  not 
larriers.  A  common  carrier  is  a  person  trading  between 
Lini  and  open  to  engagement  to  any  person  who  chooses  to 
im  at  a  certain  rate  or  charge :  Nugent  v.  Smith  (a) ; 

Farrant  (b).  In  the  case  of  Liver  Alkali  Co,  v. 
[c),  Brett,  J.,  says:  "It  is  clear  that  a  shipowner  who 
professes  to  own  sloops  and  to  charter  them  to  any  one 
Bigree  with  him  on  terms  of  charter,  is  not  a  common 
ecause  he  does  not  undertake  to  carry  goods  for  or  to 
is  sloop  to  the  first  comer."  In  this  case  the  defendants 
ree  to  carry  except  upon  special  rates,  and  they  carry  to 
places  in  the  port,  and  the  rates  differ  according  to  the 
carriage.  Counsel  referred  on  this  point  to  Brind  v. 
The  plaintiff  has  no  right  to  sue.  There  is  no  privity 
3t  between  him  and  the  defendants ;  the  contract  was 
the  shipowners  and  the  defendants,  and  the  defendants 

carry  these  goods  for  the  shipowners :  Goldsbrough  v. 
h  (e) ;  Gwyatt  v.  Hayes  (/).  Then  as  there  has  been  an 
lent  of  the  goods,  the  only  peVsons  who  can  sue  are  the 

The  effect  of  a  valid  abandonment  is  to  transfer  the 
1  what  remains  of  the  thing  insured,  together  with  all  the 
d  liabilities  arising  out  of  its  ownership,  to  the  under- 
Arnould  on  Marine  Insurance  (6th  ed.),  pp.  973,  954, 
The  authority  cited  by  Mr.  Arnould  for  this  proposition 
erigon,  c.  XVII.,  s.  6,"  p.  130. 

?.D.  423.  (d)    2  Moo.  &  Bob.  80. 

10  Ex.  368.  (e)    5  W.W.  &  a'B.  (L.)  154. 

9  Ex.  338,  p.  843.  (/)  2  A.  J.R.  107. 
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[J.  Dennistoun  Wood — The  plaintiff  admits  that  he  is  suini 
on  behalf  of  the  insurer.] 

The  insured,  after  abandonment,  has  no  right  to  sue  at  all.  1 
the  whole  interest  is  transferred  together  with  all  the  rights,  th 
only  person  who  can  sue  is  the  transferree  of  such  interest  an 
rights.  If  the  plaintiff  succeeded  in  this  action,  there  would  b 
nothing  to  prevent  the  insurer  from  bringing  another  action  for  ih 
same  matter. 

J.  Dennistoun  Wood  for  the  plaintiff  respondent — Th 
defendants  are  liable  in  this  action  whether  they  are  called  commo 
carriers  or  not.  The  plaintiff  proved  delivery  of  the  goods  int 
their  charge,  to  be  safely  carried  by  them,  and  the  goods  wer 
admittedly  lost,  and  it  was  for  the  defendants  to  prove  that  the  los 
did  not  arise  through  their  negligence.  Where  the  contract  is  proved 
and  there  is  a  prima  facie  breach  of  the  contract,  it  is  for  the  defec 
dants  to  give  evidence  of  some  kind  to  show  that  this  apparent  breac 
did  not  arise  through  their  default.  If  the  defendants  are  commo 
carriers,  they  must  also  prove  that  the  loss  occurred  through  the  '^ac 
of  God,'*  or  some  exception  applicable  to  them.  Even  if  the  coe 
tract  was  made  by  the  plaintiff's  agent  with  the  defendants,  there  i 
nothing  to  prevent  the  principal  from  suing.  The  fact  that  th 
defendants  did  not  know  who  was  the  principal  cannot  affect  bin 
The  bill  of  lading  gives  authority  to  the  shipowner  to  mak 
contracts  for  the  consignee  as  to  lighterage.  It  has  been  decide 
that  a  carrier's  liability  is  not  discharged  by  merely  putting  tb 
goods  on  the  wharf,  if  there  is  nobody  there  to  take  charg 
of  them.  He  must  take  care  of  them  in  a  reasonable  way 
Bourne  v.  Gatliffe  (g).  Upon  the  construction  of  this  clause  ii 
the  bill  of  lading  there  is  power  given  to  the  shipowner  to  dea 
with  the  goods  in  this  way  by  putting  them  into  a  lighter,  ani 
when  he  has  done  that  he  has  nothing  more  to  do  with  the  matter 
but  it  remains  a  question  then  between  the  lighterman  and  th( 
consignee.  The  general  principle  is  that  the  master  of  the  sbi] 
has  authority  to  deal  with  the  cargo  in  a  reasonable  manner  oi 
behalf  of  the  consignees :  Oaudet  v.  Brown  {h).  The  master  o 
the  ship  makes  the  contract  with  the  lighterman  as  the  agent  foi 

(^)    11  CI.  A  P.  45;  7  M.  &  G.  850.  (A)    L.R.  6  P.C.  184. 
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)e.  Then,  assuming  that  the  defendants  are  bailees  and 
le  except  in  case  of  default,  still  if  the  bailor  shows  that 
bailment  and  the  goods  were  not  delivered  to  him  in  the 
which  they  were  bailed,  fk  prima  facie  case  is  established. 
tOTHAM,  C.J.     We  are  with  you  on  that  point.] 

to  the  effect  of  abandonment.  It  is  the  usual  practice 
irer  to  bring  an  action  in  the  |iame  of  the  insured  on 
le  insurer:  Peyton^  Dowling  dt  Co,  v.  Houlder  (t). 
LMS,  J.  The  text  books  seem  to  lay  down  the  principle 
)ct  of  abandonment  is  to  divest  the  owner  not  only  of 
f  in  the  goods,  but  also  of  th^  right  to  bring  an  action.] 
\  no  authority  for  that  proposition ;  it  is  founded  merely 
ns  expressed  by  French  jurists.  The  question  here  is 
damages  for  breach  of  contract,  and  this  right  arose 
donment. 

referred  to  the  cases  of  Simpson  v.  Thomson  (k) ; 
ainsbury  (Z) ;  Yates  v.  White  (m) ;  Lowndes  on  Marine 
pp.  224-5. 

in  reply — The  cases  cited  as  to  the  effect  of  abandon- 
the  right  to  bring  this  action  in  the  name  of  the 
•n  upon  a  different  principle ;  they  are  cases  of  total 
ere  the  property  is  not  transferred,  and  the  insured  can 
ee  for  the  insurer.  The  expression  of  Lord  ]\Iansfield, 
.  Sainshury  (n),  is  a  careless  expression,  and  though  it 
bandonment "  it  was  not  founded  upon  any  authority, 
A  in  Yates  v.  White  (m)  are  based  upon  the  expression 
•d  Mansfield.  The  insurer  has  no  interest  in  the  subject 
1  in  the  case  of  abandonment.  In  Simpson  v.  Thomson 
a  before  the  Court  was  one  of  total  loss  and  not  of 
it.  There  is  no  decision  as  to  the  precise  point  when 
^n  an  abandonment.  There  are  cases  where  the  insurer 
n  his  own  name :  Sharp  v.  Gladstone  (o) ;  Case  v. 
p) ;  Phillips  on  Insurance  (4th  ed.).  Vol.  II.,  p.  402, 

R.  (»)  3  Douglas'  Bep.  61. 

:a8.  279.  (o)    7  East.  24. 

is' Rep.  61.  (p)    5M.  &S.  79. 
N.C.,  at  p.  283. 


M. 
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••  par.  1711 ;  Stewart  v.  Oreenock  Insurance  Co.  (q)  ;  Blaam 

a  V.  Da  Costa  (r) ;  Atlantic  Insurance  Co.  v.  Storrow  («).    As  to 

^         other  point,  unless  the  Court  decides  that  the  defendants  are  comi 

carriers  the  plaintiff's  case  mast  fail,  as  he  has  proved  no  neglige 
J  Co. 

In  a  coant  against  a  common  carrier  the  defendant  is  liable  exi 

for  the  '*  act  of  Ood,"  bat  in  a  count  against  a  bailee  where  the  g( 

have  been  delivered  in  a  damaged  state  the  plaintiff  is  bound  to  pi 

that  the  damage  arose  through  the  negligence  of  the  defendant. 

[Williams,  J.     I  think  that  there   is   a   marked   distinc 
between  not  carrying  the  goods  to   their   destination   at  all 
carrying  them  to  their  destination,  but  in  a  damaged  state,  anc 
the  latter  case  the  plaintiff  must  prove  that  the  goods  were 
carried  with  reasonable  care  and  consequent  damage.] 

Yes,  and  then  the  question  comes  back  to  this,  were 
defendants  common  carriers  ?  The  shipowners  acted  in  this  < 
on  their  own  behalf  and  to  protect  themselves.  The  voyage  did 
end  at  the  anchorage.  If  the  consignee  does  not  come  to  \ 
delivery  within  a  reasonable  time,  then  the  master  has  power  ui 
the  bill  of  lading  to  put  the  goods  into  lighters  and  store  them, 
this  he  does  to  protect  himself  and  on  his  own  behalf.  The  ma 
has  no  authority  to  make  any  contract  for  the  consignee, 
merely  on  behalf  of  the  shipowner,  except  in  cases  of  extr 
danger,  and  for  the  benefit  of  the  whole  adventure:  OaucU 
Brown  {t). 

J.  Dennistoun  Wood — There  is  no  authority  to  be  found  wl 
decides  that  upon  abandonment  the  insured  cannot  sue  in  ownn; 
on  behalf  of  the  insurer ;  it  is  merely  a  question  of  adjustmec 
rights :  Miller  v.  WoodfaU  (v) ;  Midland  Insurance  Co. 
Smith  (w)  ;  Castellain  v.  Preston  (x) ;  Elbinger  Actien-Geselhc 
V.  Claye  {y).  In  the  notes  to  Coggs  v.  Bernard  {z)  lighters  for 
public  conveyance  of  goods  come  within  the  definition  of  "  comi 
carriers."     The  owner  of  a  general  ship  is  privid  facie  a  comi 


(q)    2H.L.C.  159. 

(ir)  6  Q.B.D.  565. 

(r)    1  Eden  130. 

(*)    8  Q.B.D.  617 ;  11  Q.B.D.  39a 

(,)    5  Paige  286. 

(y)    L.R.  8  Q.B.  313. 

(0    L.E.  6  P.C.  184. 

(«)     1  Sm.  L.C.  (8th  cd.),  199. 

(«)    8E.4B.  403. 
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bire:  McLachlan  (2nd  ed.),  365  ;  Abbott  on  Shipping 
pp.  100,  277. 

J.  In  the  case  of  Having  v.  Todd  (a)  it  was  decided 
■finger  carrying  goods  in  his  own  lighter  was  a  common 
i  in  Ingate  v.  Christie  (fc),  Alderson,  B.,  said :  "If  a 
s  himself  oat  to  carry  goods  for  everyone  as  a  business 
I  carries  from  the  wharves  to  the  ships  in  harbour  he  is 
larrier.'*] 

referred  to  the  case  of  Cammell  v.  SeweU  (c)  as  to  the 
^ndonmeut  on  the  right  to  bring  an  action  in  the  name 

Cur.  adv.  vult. 

>THAM,  C.J.,  delivered  the  judgment  of  the  Court 
[AM,  C.J.,  Williams  and  Hood,  JJ.]  .  Appeal  from 
Court  at  Melbourne.  The  plaintifif  claimed  in  this 
alue  of  a  cask  of  hardware  belonging  to  him,  which  was 
» the  defendant  on  or  about  the  7th  November  1890  to 
rried  by  him  from  the  **  Wilcannia,*'  a  ship  lying  in  the 
Ibourne,  in  the  lighter  **  Restless,**  to  the  wharf  at 
but  which  was  not  so  carried. 

mdant  rested  his  defence  on  the  following  three  grounds  : 
it  there  was  no  privity  of  contract  between  the  plaintiff 
Bndaut ;  second,  that  the  plaintiff  abandoned  the  goods 
*ers ;  and  third,  that  the  defendant  wp.s  not  a  common 
was  sued  as  an  insurer,  and  not  for  negligence.  The 
lied  these  objections,  and  gave  judgment  for  the  amount 
l.  lis.  4d.,  with  costs.  The  same  questions  that  were 
by  the  learned  judge  in  the  Court  below  have  been  raised 
jrmination  upon  this  appeal.  They  are  all  questions  of 
antile  importance,  and  they  have  been  fully  and  ably 

J  has  been  contended  for  the  defendant  that  there  is  no 
^ntract  between  him  and  the  plaintiff.  The  plaintiff  was 
f  the  goods  under  a  bill  of  lading,  by  which  the  goods 

1  stark.  72.  (6)    3  Car.  &  K.  61. 

(c)    3H.&N.617;  6H.&N.  728. 
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were  "to  be  delivered  (subject  to  the  exceptions  and  conditi 

\  hereinafter  mentioned)  in  the  like  good  order  and  condition  i 

'^         the  ship's  deck,  at  her  anchorage  (where  the  ship's  responsibi 

shall  cease),  at  the  aforesaid  Port  of  Melbourne,"  to  the  ordc 
Co 

the  consignee.     One  of  the  conditions  was  as  follows : — 

m,C.J. 

*' Consignees  or  their  assigns  must  be  ready  to  take  delivery  of  floods  as 
as  the  ship  Is  ready  to  discharge  them,  otherwise  the  masfer  or  agent  shall  1 
liberty  to  land  and  warehouse  the  goods,  or  discharge  them  into  a  store  shi] 
hulk,  or  into  lighters  or  on  a  wharf  as  customary,  at  the  merchant's  risk 
expense." 

The  defendant  was  the  representative  of  a  firm  of  lighten 
who  had  been  employed  by  the  plaintifiF  for  many  years  to  a 
goods  for  him  from  ships  in  Hobson's  Bay  to  the  Australian  wl 
in  Melbourne.  The  defendant,  with  other  lightermen,  had  I 
also  employed  for  the  same  purpose  by  Messrs.  Sanderson  &  ( 
agents  for  the  steam  ship  ''Wilcannia.''  The  agents  usu 
arrange  with  the  lightermen  for  the  lighterage  of  goods,  and  in 
present  case,  in  accordance  with  the  usual  practice  of  agents 
advertisement  appeared  in  the  Argus,  after  the  ship  had  I 
reported  at  the  Customs  House,  announcing  that  "cargo  will 
discharged  into  Moss's  lighters,  and  conveyed  to  No.  8J  si 
Australian  wharf,  at  current  rates."  The  practice  was  that 
lighterage  should  be  paid  by  the  consignee  of  the  goods  to 
lighterman,  not  to  the  shipping  agent,  who  did  not  col 
lighterage.  If  consignees  wished  to  take  delivery  themselvei 
the  ship's  side  they  could  do  so ;  if  they  did  not  wish  to  do  so 
ship's  agent  made  an  arrangement  with  the  lighterman  to  ligl 
the  goods  and  hold  them  until  the  bills  of  lading  were  presei 
to  him  with  the  ship's  agent's  endorsement  in  proof  that  frei 
had  been  paid.  In  the  present  case  the  plaintiff  presented  the 
of  lading  to  the  defendant,  and  received  two  of  the  casks  wl 
were  not  injured.  Ho  paid  lighterage  for  those  and  got  a  recc 
and  he  refused  to  take  delivery  of  the  damaged  cask,  the  subjec 
this  action.  For  the  defendant  it  was  urged  that  upon  this  evid( 
he  had  been  employed  as  a  lighterman  by  the  ship,  and  not  by 
plaintiff,  the  consignee,  and  that  consequently  the  master  or  s] 
owner  alone  could  sue  for  loss  of  or  damage  to  goods  after  t 
were  transhipped  into  a  lighter.     It  was  argued  in  support  of 
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16  only  object  of  the  condition  in  the  bill  of  lading  was 
iie  shipowner  to  discharge  the  goods  at  the  expense  of 
^f  the  goods,  without  loss  to  the  shipowner  of  his  lien 
and  that  it  was  unnecessary  and  improper  to  construe 
IS  giving  power  to  the  master  or  agent  of  the  ship  to 
lontracts  for  lighterage  as  agent  for  and  on  behalf  of  the  ^ 

unable  to  concur  in  this  view.  The  master  of  a  carrying 
»wer,  and  also  a  duty  in  certain  cases  without  any  special 
1  the  bill  of  lading,  to  discharge  goods  at  the  ports  of 
,t  the  expense  of  the  owner  after  the  lapse  of  a  reasonable 
Q  a  reasonable  manner,  without  losing  his  lien  for  freight 
ds.  The  law  on  this  subject  is  clearly  stated  in  the 
)f  the  Privy  Council  in  the  case  of  Cargo  ex  "  Argoz^^ 
Brown  (d) : — 

:ase8  have  arisen  in  which  the  nature  and  scope  of  the  duty  of  the 
nt  of  the  merchant,  have  been  examined  and  defined — amongst  others, 
mi  (e);  Noiara  v.  Henderson  (/) ;  Australcuian  Navigation  Company 
It  results  from  them  that  not  merely  is  a  power  given,  but  a  duty  is 
ister  in  many  cases  of  accident  and  emergency  to  act  for  the  safety  of 
nch  manner  as  may  be  best  under  the  circumstBuces  in  which  it  may  be 
lat,  as  a  correlative  right,  he  is  entitled  to  charge  its  owner  with  the 
erly  incurred  in  so  doing.  Most  of  the  decisions  have  related  to  cases 
cident  happened  before  the  completion  of  the  voyage;  but  their 
ik  it  ought  not  to  be  laid  down  that  all  obligation  on  the  part  of  the 

for  the  merchant  ceases  after  a  reasonable  time  for  the  latter  to  take 
le  cargo  has  expired.  It  is  well  established  that,  if  the  ship  has  waited 
Ime  to  deliver  goods  from  her  side,  the  master  may  land  and  ^^rehouse 
large  of  the  merchant;  and  it  cannot  be  doubted  that  it  would  be  his 
rather  than  to  throw  them  overboard.  In  a  case  like  the  present,  where 
iild  neither  be  landed  nor  remain  where  they  were,  it  seems  to  be  a 
ension  of  the  implied  agency  of  the  master  to  hold  that,  in  the  absence 

he  had  authority  to  carry  or  send  them  on  to  such  other  place  as  in  his 
idently  exercised,  appeared  to  be  most  convenient  for  their  owner ;  and 
bllow  from  established  principles  that  the  expenses  properly  incurred 
id  to  him." 

imon  law,  then,  the  master  has  power  to  land  goods,  of 
owner  has  not  taken  delivery,  without  losing  his  lien  for 

id  to  charge  the  owner  with  the  expenses  of  landing,  and 
probably  carries  with  it  an  implied  authority  to  enter 

>  P.C,  pp.  164-6.  (/)  L.R.  7  Q.B.  226. 

.reP.C.419.  (y)  L.R.  4  P.C.  222. 
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into  contracts  for  this  purpose  on  behalf  and  for  the  benefit  of 
owner.  But  the  master's  power  at  common  law  only  arises  aft 
J  reasonable  time — that  is  to  say,  a  reasonable  time  under  the  circ 
stances  which  exist  at  the  time  of  unloading  in  each  case  :  Hie 
Rodocanachi  (h) — has  been  allowed  to  the  owner  to  take  deli 

n  C  J 

-L-U  himself  at  the  ship's  side.  The  uncertainty  and  delay  arising  f 
this  cause  in  the  discharge  of  cargoes  of  general  ships  have  lee 
the  introduction  into  bills  of  lading  of  a  clause  like  that  contai 
in  this  bill  of  lading.  Clauses  of  this  kind,  as  was  observed 
Lindley,  L.J.,  in  the  case  just  cited,  at  page  682,  are  ''  obvioi 
inserted  in  the  interest  and  for  the  benefit  of  the  shipowner, 
they  give  him  an  additional  remedy  for  the  recovery  of  what  is 
to  him,  and  not  a  remedy  in  substitution  for  any  which  he  w< 
have  apart  from  this  clause."  This  clause  is  advantageous  to 
consignee  of  goods  as  well  as  to  the  shipowner,  as  it  fixes  a  tim 
which  the  consignee  can  take  delivery  for  himself,  if  he  thinb 
to  do  so,  and  enables  the  master  or  the  agent  of  the  ship  to  acl 
him  and  for  his  benefit  if  he  is  not  able  or  willing  to  act  for  himi 
We  are  of  opinion  that  an  agreement  of  this  kind  between 
master  and  the  shipper  of  goods,  the  rights  and  liabilities  of  wl 
are  transferred  to  and  vested  in  the  consignee  by  Statute,  inch 
an  implied  authority  to  the  master  or  agent  of  the  ship  to  m 
as  the  agent  of  the  consignee,  a  contract  with  lightermen 
others  for  the  carriage  of  goods  from  the  ship's  side  to  a  safe 
convenient  place,  and  that  the  consignee,  as  the  undiscl( 
principal  of  the  master  or  agent  of  the  ship,  may,  if  he  so  el 
bring  an  action  in  his  own  name  upon  such  contract, 
judgment  appealed  from  was,  therefore,  right  in  holding  that  t1 
was  privity  between  the  plaintiflf  and  the  defendant  created  by 
contract  founded  upon  this  clause  in  the  bill  of  lading. 

Apart  from  this,  there  was  ample  evidence  that  both  parties  rati 
the  contract  made  in  this  case  by  the  agents  of  the  ship — the  de 
dant  by  charging  and  taking  payment  for  the  lighterage  of  the  ci 
that  were  delivered,  and  the  plaintiff  by  paying  the  lighterage 
by  bringing  this  action.     The  plaintiff  abandoned  the  third  casl 
the   underwriters,   and  brought   the   present   action   against 
defendants  for  the  underwriters,  and  at  their  request. 
{h)    1891,  2  Q.B.  626. 


Digitized  by 


Google 


I  LV  &  LVI  VICT. 

;ouieDded  for  the  defendant,  secondly,  that  the  action 
been  brought  in  the  name  of  the  underwriters.  It  was  not 
it  the  legal  effect  of  abandonment  by  the  insured  is  to  sub- 
nderwriters  into  the  rights  and  liabilities  of  the  assured, 
in  them  the  property  in  the  thing  insured  from  the  time 
Edty.  But  it  has  been  shown  that  from  the  time  of  ?^ 
ield  down  to  recent  times  the  insurer  on  abandonment 
3  name  of  the  insured  to  bring  an  action  to  enforce  his 
operty  in  the  thing  abandoned :  Mason  v.  Salisbury  (i); 
kite  {k) ;  North  of  England  Iron  Steamship  Association 
\g  (0  ;  Sea  Insurance  Company  v.  Hadden  (m).  The 
by   abandonment   has  been   treated   as   an   equitable 

and  although  it  may  be  that  under  the  existing  law  an 
[  be  brought  by  the  insurer  in  his  own  name,  it  does  not 
tie  may  not  also  sue,  in  accordance  with  an  established 

the  name  of  the  insured,  and  for  his  own  benefit, 
on  also  fails. 

it  was  contended  that  the  defendant  was  not  proved 
mon  carrier,  and  that  therefore  he  was  not  an  insurer, 
)roof  was  given  that  the  injury  to  the  cask  was  caused 
igence  the  plaintiff  was  not  entitled  to  recover.  The 
ether  the  defendant  was,  or  was  not,  a  common  carrier 
tion  of  fact.  The  learned  judge  found  that  he  was 
carrier,  and  there  was  evidence  in  our  opinion  to 
inding.  It  was  held  by  Alderson,  B.,  in  Ingate  and 
Jhristie  (n)  that  "  everybody  who  undertakes  to  carry 
who  asks  him  is  a  common  carrier.  The  criterion 
he  carries  for  particular  persons  only,  or  whether 
)r  everyone.  If  a  man  holds  himself  out  to  do  it  for 
10  asks  him  he  is  a  common  carrier,  but  if  he  does 
r  everyone,  but  carries  for  you  and  me  only,  that  is 
pecial  contract."  "  We  must  treat  it  as  firmly  estab- 
skburn,  J.,  observed  in  Liver  Alkali  Co.  v.  Johnson  (o), 
le  absence  of  some  contract  express  or  implied  intro- 
ber  exceptions  '*   {i.e.,  beyond  acts   of  God   and   the 


61. 

(m)  13  Q.B.D.,  at  p.  712. 

ff.C.  472. 

(n)    3C.&K.61. 

t.B.244. 

(o)   9  Exch.,  at  p.  840. 
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[?.] 


F.o.  enemies  of  the  Queen),  *'  those  who  exercise  a  public  emplojn 

1892  of  carrying  goods  do  incur  this  liability"   {i.e.,  the   liabilitj 


B0TB8 

V. 

MOSB  &  Co. 


Higinbotha 


common  carriers).  It  was  held  in  this  last-mentioned  case  that 
fact  that  the  defendant  did  not  ply  between  any  fixed  termini  did 
relieve  him  from  the  liability  of  a  common  carrier.  In  the  prei 
*^'^'  case  evidence  was  offered  by  the  defendant  to  show  that  his  ligb 
did  not  always  travel  from  or  to  fixed  points,  and  that  he  sometii 
though  not  very  often,  refused  engagements.  But  the  judge 
not  bound  to  accept  this  as  against  the  proof  that  the  defeat 
ordinarily  held  himself  out  as  exercising  the  public  employmen 
a  lighterman,  and  did  the  work  of  a  lighterman  from  the  anchoi 
in  Hobson's  Bay  to  the  Queen's  wharf  for  all  who  wished  to  em 
him.  The  appeal  has  failed,  in  our  opinion,  upon  all  points, 
will  be  dismissed,  with  costs. 

Solicitors  for  appellants  :  Gillott,  Croker  d  Snowden. 
Solicitors  for  respondent :  Malleson,  England  d  Stewart. 

W.H.I 


F.o. 

1892 
ApHl  13,  29. 


HENDERSON  v.   HORNE. 

PromUiory  note — Notice  of  dUhonor^InttrumenU  Act  1890  {No,  1103),  1 
tub-sect.  12,13— Bankt  and  Currency  Act  1890  {No,  1164),  w.  17,  18—. 
holidaye, 

Tbe  plaintiff  was  the  holder  of  a  promissory  note  due  on  Wednesday, 
December.  The  note  was  in  the  hands  of  a  bank  for  collection.  By  sec. 
the  Banke  and  Currency  Act  1890,  25th  December  and  26th  December  are 
holidays.  The  bank  sent  notice  of  dishonoar  to  the  plaintiff,  which  reached 
on  Monday,  29th  December,  and  npon  the  same  day  the  plaintiff  posted  a  1 
to  the  defendant,  who  resided  in  a  different  place  to  the  plaintiff. 

Held,  that  the  notice  of  dishonour  was  sufficient. 


Appeal  from  judgment. 

This  was  an  appeal  from  a  decision  of  Hodges,  J.,  wherein 
plaintiff  was  non-suited  at  the  trial  of  the  action.  The  action 
brought  by  the  holder  of  a  promissory  note  against  the  defend 
who  was  the  endorser.  The  defence  set  up  was  want  of  due  n( 
of  dishonour.     The  facts  are  fully  set  out  in  the  judgment. 
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Irvine  for  the  appellant — The  notice  given  was  sufficient.     By  f.c. 

sec.  50,  sub-sec.  12,  of  Act  No.  1108,  notice  of  dishonour  is  sufficient  1892 

where  the  notice  is  sent  off  on  the  day  after  the  dishonour  of  the  bill      HBirDitRsoir 
when  the  parties  reside  in  different  places.    By  sub-sec.  18  of  sec.  60  v- 

it  is  provided  that  "  where  a  bill  when  dishonoured  is  in  the  hands 
of  an  agent,  he  may  either  himself  give  notice  to  the  parties  liable 
on  the  bill,  or  he  may  give  notice  to  his  principal.  If  he  give 
notice  to  his  principal  he  must  do  so  within  the  same  time  as  if  he 
were  the  holder,  and  the  principal  upon  receipt  of  such  notice  has 
himself  the  same  time  for  giving  notice  as  if  the  agent  had  been  an 
independent  holder."  The  bank  was  the  agent  for  the  plaintiff.  The 
note  being  due  on  the  24th  December,  the  notice  should,  ordinarily 
speaking,  have  been  sent  off  on  the  following  day  to  the  plaintiff  by 
his  agent,  but  by  sec.  17  of  the  Banks  and  Currency  Act  1890 
25th  December  and  26th  December  are  bank  holidays,  and  by  that 
section  the  bank  as  agent  had  the  following  day,  27th  December, 
within  which  to  send  notice  to  the  plaintiff.  December  28th  was  a 
Sonday,  and  the  plaintiff  therefore  would  be  in  time  if  he  sent 
notice  to  the  defendant  on  the  29th,  by  virtue  of  sub-sec.  18  of 
sec.  50  of  the  Instruments  Act  1890  and  sec.  18  of  the  Banks  and 
Currency  Act  1890.  This  notice  was  sent  on  the  29th  December, 
and  was  therefore  in  time. 

McHugh  for  the  respondent — The  provisions  of  sec.  17  of  the 
Banks  and  Currency  Act  1890  were  not  brought  before  the  atten- 
tion of  the  judge.  There  was  no  evidence  of  the  residence  of  the 
defendant,  and  it  does  not  appear  that  the  parties  resided   in 

different  places. 

Cur,  adv.  wJi. 

HiGiKBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiGiNBOTHAM,  C.J.,  a'Beokett  and  Hood,  JJ.].  Appeal  from 
judgment  of  nonsuit  by  Hodges,  J.  The  action  was  brought  by  the 
plaintiff,  the  holder  of  a  promissory  note,  against  the  defendant, 
an  endorser,  who  pleaded  that  she  had  not  due  notice  of  dishonour. 
The  note,  which  was  payable  at  the  Bank  of  Victoria,  Harrow,  was 
in  the  hands  of  the  City  of  Melbourne  Bank  for  collection. 
It  was  presented  for  payment  and  dishonoured  on  Wednesday, 
Mth  December.  Assuming,  as  it  appears  to  have  been  assumed 
v.uR,  voL  xvm.  n 
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at   the   hearing,   that  the  plaintiff    and   his  agei 
Melbourne  Bank,  resided  in  the  same  place,   M< 

^^  of  dishonour  would  be  given  within  a  reasonabl 
Bank  if  the  Bank  gave  notice  to  the  plaintiff  or  b< 
time  to  reach  the  plaintiff  on  the  day  after  the  dishi 

'*  plaintiff,  upon  the  receipt  of  the  notice,  would  hav< 
for  giving  notice  to  the  defendant  if  he  and  the  defei 
the  same  place,  or,  in  case  they  resided  in  different 
be  sufficient  if  the  plaintiff  sent  off  notice  duly  addrc 
to  the  defendant  on  the  day  after  the  plaintiff  recei 
Instruments  Act  1890,  sec.  50,  sub-sees.  12  and  13. 
Thursday,  25th  December,  and  the  following  day,  Frid 
ber,are  appointed  bank  holidays  by  the  Banks  and  Cm 
sec.  17.  Due  notice  as  between  agent  and  principi 
by  the  Bank  to  the  plaintiff,  therefore,  if  the  Bank 
in  time  to  reach  the  plaintiff  on  Saturday,  27th  Deci 
notice  as  between  the  plaintiff  and  defendant  would 
defendant  if  the  plaintiff  sent  off  notice  to  defendam 
different  place,  on  the  following  Monday,  29th  I 
plaintiff,  in  fact,  received  notice  from  the  Bank  throi 
on  that  day,  Monday,  and  there  was  evidence  that  c 
the  plaintiff's  solicitors  sent  off  notice  duly  addresse 
the  defendant  at  Glenvale,  Harrow,  and  conseqt 
defendant  had  due  notice  of  the  dishonour  of  the  p 
The  judge,  therefore,  was  in  error  in  nonsuiting  the 
appeal  will  be  allowed,  but  without  costs,  as  the  ju 
was  not  called  to  the  provisions  of  the  Banks 
Act  1890.  The  case  will  be  re-heard,  and  the  co 
hearing  will  abide  the  event  of  the  re-hearing. 

Solicitor  for  appellant :  Oardiner. 
Solicitor  for  respondent :  Macdermott. 
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THE  QUEEN  v.  BUTLER. 

ation  and  Probate  Act  1890  {No.  1060),  $.  IIQ— Duty  chargeable 

iy  devised  to  widow — Exemption  from  duty — Victorian  property —        M 

iseets.  ^ 

can  be  proved  to  the  satisfaction  of  the  Master-in-Equity  that  a 
'  is  necessarily  payable,  wholly  or  in  part,  oat  of  the  proceeds  of 
ictoria,  the  Master  in-Equity  may  allow  a  proportionate  reduction  in 
ble  onder  the  provisions  of  sec.  116  of  Act  No.  1060. 
egacy  is  not  specific,  and  there  is  property  outside  Victoria  from 
;acy  might  be  paid,  it  lies  upon  the  executor  or  person  claiming  the 
ler  sec.  116  to  prove  that  the  whole  or  any  part  of  the  legacy  must 
r  the  property  of  the  testator  in  Victoria. 

Case. 

ts  stated  were  as  follow: — ^William  Martin  made  his 
kted  5th  December,  1881.  The  said  testator  died  on 
ne  1890,  in  Scotland,  which  country  was  his  domicile 
I  of  his  death.  In  or  about  the  month  of  June  1890, 
Q  of  Bobert  Nicol  as  one  of  the  executors  of  the 
^hich  is  equivalent  to  probate  of  the  said  will)  was 
d  in  Scotland,  and  in  or  about  the  month  of  October 
rmation  was  also  granted  there  to  James  Alexander 
other  of  the  executors  named  in  the  will.  In  or 
month  of  July  1890  the  confirmation  granted  to  the 
b  Nicol  in  Scotland  was  duly  sealed  in  England,  and 
B  thereby  duly  granted  in  England  to  the  said  Bobert 
a  the  27th  November  1890,  probate  of  the  said  will 
granted  in  Victoria  by  this  honorable  Court  to  the 
one  of  the  executors  named  in  the  will,  leave  being 
r  the  other  executors  except  John  Anderson,  who  duly 
probate  thereof,  to  come  in  and  prove.  Probate  of  the 
dth  an  exemplified  copy  of  the  will  annexed,  has  also 
]uently  duly  granted  in  New  Zealand  to  one  Percy  Bolfe 
le  attorney  under  power  of  the  defendant  duly  appointed 
rpose.  At  the  time  of  his  death  the  testator  had  real 
al  estate  in  Scotland  of  the  value  of  about  12,716Z.  10«., 
al  estate  in  England  of  the  value  of  about  55,3422.,  and 
tate  in  New  Zealand  of  the  value  of  about  8,5742.,  and 
state  in  Queensland  of  the  value  of  about  7752.,  and 
B  2 
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personal  estate  in  Victoria  of  the  value  of  about  89,096Z.  18s.  I 
The  debts  of  the  testator  at  the  time  of  his  death  amounted 
BEN  ^^^^^  582Z.,  of  which  amount  lOOZ.,  according  to  the  statement 
duty  filed  herein  by  the  said  defendant,  were  owing  by  the  testa 
in  Victoria,  and  the  final  balance  appearing  upon  the  said  statem 
for  duty  filed  by  the  defendant  is  42,669Z.  18«.  8d.,  which  amoa 
however,  included,  as  is  now  admitted,  the  sum  of  8,5742.,  be: 
the  amount  of  the  testator's  said  property  in  New  Zealand,  i 
which  was  included  in  error  in  his  Victorian  assets,  and  it  has  si 
been  ascertained  that  4752.  of  debts,  instead  of  1002.,  were  ow 
by  the  testator  in  Victoria.  The  testator  left  a  widow  suryiv 
him  (who  is  the  wife  referred  to  in  the  will),  but  no  childi 
Questions  have  arisen  with  regard  to  the  said  statement  for  d 
(that  is  to  say) — Whether  for  the  purposes  of  assessing  the  d 
payable  under  the  Administration  and  Probate  Act  1890 
bequest  of  20,0002.  given  to  the  widow  of  the  testator  should 
distributed  over  the  whole  of  the  estate  of  the  testator  where 
situate,  and  only  a  proportionate  part  of  the  bequest  charged  ¥ 
half  duty  under  the  116th  section  of  the  Act,  or  whether  the  wl 
of  the  said  bequest  should  be  charged  with  half  duty  only  ? 
The  questions  for  the  opinion  of  the  Court  are : — 

(1)  Whether  in   assessing  duty  under  the  said   Act  the 
amount   of  20,0002.  bequeathed  to  the  widow  should 
charged  with  only  one-half  of  the  percentage  mentioneoi 
the  Seventh  Schedule,  Part  I.,  of  the  said  Act ; 

and  if  not, 

(2)  In  what  manner  ought  the  duty  to  be  calculated  as  rega 
the  said  legacy. 

If  the  first  question  be  answered  in  the  affirmative,  then  ju 
ment  is  to  be  entered  for  the  defendant,  with  costs. 

If  the  first  question  be  answered  in  the  negative,  then  judgn 
is  to  be  entered  for  Her  Majesty  the  Queen  for  snch  sum  as 
Master-in-Equity  shall  determine,  according  to  the  principU 
calculation  which  the  Court  shall  decide  in  relation  to  the  sec 
question  hereby  submitted  for  its  determination,  with  costs. 

By  the  terms  of  the  will,  which  was  annexed  to  the  special  ci 
the  testator  left  to  his  wife  a  legacy  of  20,0002.,  in  the  follow 
terms: — **I  bequeath  the  following  pecuniary  legacies,  that  h 
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say,  to  my  wife  a  legacy  of  20,000{." ;  then  followed  other  pecnniary  f.o. 

legacies.    He  directed  that  all  the  legacies  should  be  paid  free  and  1592 

clear  of  any  deduction  for  or  in  respect  of  probate  legacy  or  other  thb"quebk 
daty.    He  directed  his  executors  to  sell,  call  in,  and  convert  into  «• 

BlTTLEB. 

money  such  parts  of  his  estate  as  did  not  consist  of  money,  and 
with  and  out  of  the  moneys  to  arise  therefrom  or  thereby,  and  the 
ready  money  of  which  he  died  possessed  in  the  first  place,  to  pay  his 
foneral  and  testamentary  expenses  and  the  duty  payable  in  respect 
of  his  estate  or  property,  the  whole  of  which  he  directed  to  be 
paid  and  borne  out  of  and  by  his  estate,  and  also  his  debts  and 
pecuniary  legacies  before  mentioned ;  and  he  further  directed  that, 
after  payment  of  the  aforesaid  expenses,  duty,  debts,  and  legacies, 
hifl  trustees  should  stand  possessed  of  the  balance  upon  certain 
trosts. 

Higffins  (with  him  Bryant)  for  the  plaintifif — The  question  for 
the  consideration  of  the  Court  arises  under  the  provisions  of 
sec.  116  of  the  Administration  and  Probate  Act  1890  (a).  The 
testator  has  left  his  property  in  one  lump  sum,  and  out  of  that  sum 
he  has  directed  a  legacy  to  be  paid  to  his  widow ;  that  sum  repre- 
sents assets  in  various  countries,  including  Victoria,  and  as  there  is 
nothing  in  the  will  directing  that  this  legacy  shall  be  paid  out  of 
the  Victorian  assets,  and  as  it  may  well  be  that  the  legacy  will  not 
be  paid  out  of  the  Victorian  assets,  the  legacy  cannot  claim  exemp- 
tion of  one-half  of  the  percentage,  as  provided  in  sec.  116.  It  was 
decided  in  the  case  of  Blackwood  v.  The  Queen  {b)  that  the  only 
assets  liable  for  duty  under  this  Act  are  Victorian  assets,  and  the 

[a)  "Sec.  116.    When  any  penon  dies  testator,  or  children  of  a  testator,  are  the 

iBteitate^  leading  a  widow  and  children,  only  persons  entitled  under  his  will,  the 

or  when  any  person  dies  intestate,  leaTing  dnty  shall  be  calculated  at  one-half  only 

children,  the    only  persons  entitled   in  of  the  percentage  mentioned  in  the  Serenth 

distribntion  to  his  estate,  the  dnty  shall  Schedule ;  and  when  other  persons  are 

be  eaknlated  at  one-half    only  of   the  entitled  under  such  will,  the  duty  shall  he 

percentage    mentioned    in    the    Seventh  calculated  so  as  to  charge  only  one-half 

Schedule ;  when  any  person  dies  intestate  of  the  percentage  mentioned  in  the  Seventh 

lesTing  a  widow  and  no  children,  the  duty  Schedule  upon  the  property  devised  or 

Ml  be  calculated  so  as  to  charge  one-half  bequeathed  to  the  widow  of  a  testator,  or 

only  of  the  duty  upon  the  distributive  widow  and    children  of   a    testator,  or 

share  of  soch  widow.    When  the  widow  children  of  a  testator/' 

of  a  testator,  or  widow  and  children  of  a  (6)    8  App.  Cas.  82. 
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domicile  of  the  testator  has  nothing  to  do  with  the  qnestion 

liability  for  Victorian  dnty.     That  principle  was  also  adopted 

EBN     ^^^^  ▼•  The  Queen  (c).     The  Act  clearly  refers  to  Victorian  pr 

perty,  and  in  sec.  116  the  exemptions  can  only  relate  to  exemptioi 
I. 

in  respect  of  Victorian  property.     The  statement  required  to  befih 

under  sec.  97,  sub-sees.  1  and  2,  refer  also  to  Victorian  propert 

It  is  for  the  widow  to  show  that  she  is  to  be  paid  out  of  tl 

Victorian  assets.     The  will  clearly  directs  that  the  legacy  is  to  1 

paid  out  of  a  gross  sum  which  is  to  be  collected  together  fro 

various  countries.     The  local  executor  has  merely  to  collect  tl 

assets  from  his  own  locality  and  assist  in  collecting  the  money  in 

one  gross  sum,  and  out  of  that  sum  the  executor  of  the  testatoi 

domicile  will  have  to  pay  the  legacies.     In  sec.  116  the  words  u» 

are  *'  the  property  devised  or  bequeathed,"  while  in  sec.  103  tl 

words  are  **  devise,  bequest,  and  legacy,"  from  which  it  may  1 

gathered  that  sec.  116  refers  to  the  devise  of  real  estate.     The  legai 

in  question  is  a  general  legacy.     If  the  contention  be  not  allow< 

charging  the  whole  of  the  Victorian  assets  with  full  duty,  then  tl 

lower  percentage  chargeable  should  be  calculated  upon  the  propo 

tion  which  the  Victorian  assets  bear  to  the  total  assets. 

Counsel   referred   to    the   following   cases :    Commissioner 

Stamps  V.  Hope  (d)  ;  Reg.  v.  Smith  (c). 

Madden  (with  him  Irvine)  for  the  defendant — A  calculatic 
could  not  possibly  be  made  upon  the  basis  of  the  proportion  whi( 
the  Victorian  assets  bear  to  the  total  assets,  inasmuch  as  there 
no  power  to  compel  the  local  executor  to  declare  what  the  amoo] 
of  the  total  assets  may  be.  The  final  statement  referred  to  i 
sec.  97  is  the  statement  of  Victorian  assets  only.  The  object 
the  Legislature  in  framing  the  provisions  of  sec.  116  was  to  prote 
the  legacies  to  widows  and  children  of  the  testator.  The  Legisl 
ture  takes  no  account  of  the  foreign  assets  and  has  provided  i 
scheme  for  ascertaining  the  amount  of  such  assets ;  it  demands 
final  statement  of  Victorian  assets,  and  upon  that  statement 
certain  scale  of  charges  is  fixed  subject  to  the  exemptions,  or  rath( 
the  exceptions,  mentioned  in  sec.  116.     The  cases  cited  by  it 

(c)  12  V.L.R.  50.  (d)  1891  App.  Cm.  476.  («)  9  V.L.R.  (L.)  404. 
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plaintiff  show  clearly  that  the  Act  is  meant  to  deal  with  Victorian  f.c. 

assets,  bat  when  sec.  116  is  looked  at  it  clearly  shows  that  the  1892 

exemption  therein  made  is  with  reference  to  a  widow,  wherever  she     xhbQubbk 
may  be  domiciled.     The  will  is  to  be  regarded,  and  if  a  legacy  is  «• 

left  to  a  widow,  then  that  legacy  is  exempted  from  half  the  duty. 
The  onas  of  proving  that  the  legacy  is  not  within  the  scope  of 
see.  116  is  on  the  Grown.  There  is  a  dnty  cast  upon  the  Master- 
in-Equity  to  calculate  the  duty,  and  he  has  to  calculate  the  exemp- 
tions and  give  notice  to  the  person  of  the  amount  of  duty  required 
to  be  paid.  It  would  be  impossible  for  the  Master-in-Equity  to 
strike  any  proportion  between  the  Victorian  assets  and  the  foreign 
assets,  as  there  is  no  provision  in  the  Act  which  can  possibly  enable 
him  to  discover  the  amount  of  the  foreign  assets. 

Counsel  referred  to  the  following  cases :  Armytage  v.  Wilkin^ 
«w  (/) ;  -fw  re  WiUmore  (g) ;  In  re  Hamilton  (h) ;  Blackwood  v. 
The  Queen  (i). 

Bryant  in  reply. 

Cur.  adv.  vult. 

HiGiNBOTHAM,  G.J.,  delivered  the  judgment  of  the  Court 
[HioiNBOTHAM,  G.J.,  WiLLUMS,  and  Hood,  JJ.]  .  The  questions 
stated  in  this  case  arise  upon  the  following  words  of  sec.  116  of  the 
Administrcttion  and  Probate  Act  1890  : — "  When  other  persons  " 
(that  is  to  say,  besides  the  widow)  ''are  entitled  under  such  will,  the 
duty  shall  be  calculated  so  as  to  charge  only  one  half  of  the 
percentage  mentioned  in  the  Seventh  Schedule  upon  the  property 
devised  or  bequeathed  to  the  widow  of  a  testator."  It  was  con- 
tended for  the  defendant,  one  of  the  executors  named  in  the  will,  to 
whom  probate  was  granted  in  Victoria,  that,  as  the  testator  at  the 
time  of  his  death  had  real  and  personal  estate  in  the  country  of 
domicile,  and  in  other  countries  as  well  as  in  Victoria,  the  bequest 
of  20,0002.  to  the  widow  should,  in  the  absence  of  specific  words 
confining  her  right  to  exemption  or  deduction  to  property  in 
Victoria,  be  distributed  over  the  whole  of  the  estate  of  the  testator 
irherever  situated.    We  do  not  concur  in  this  view.     It  was  decided 

if    S  App.  Cm.  855.  (h)    3  A.J. R.  95. 

W   2  V.L.E.  (I.)  80.  (t)    8App.Ca8.82. 
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in  Blackwood  y.  The  Queen  (k),  that  the  Victorian  assets  only  of 
testator  are  liable  to  duty  under  the  Act.     The  executor  is  n 

^  required  and  cannot  be  compelled  to  file  a  statement  specifying  i 
particulars  of  the  personal  and  real  estate  of  the  testator  in  otb 
countries,  and  duty  has  to  be  paid  on  the  value  calculated  upon  t 

^'  final  balance  of  the  real  and  personal  estate  in  Victoria  at  the  tii 
of  the  testator's  death  as  determined  by  the  master.  When  i 
executor  applies  for  probate  in  Victoria,  the  duty  mentioned  in  i 
Seventh  Schedule  is  prima  facie  chargeable  on  the  value  so  det< 
mined  of  the  estate  in  Victoria.  The  words  in  sec.  116,  **  propei 
devised  or  bequeathed  to  the  widow  of  a  testator,"  clearly  relate 
property  in  Victoria,  and  strictly  construed  they  would  justify 
reduction  of  the  percentage  only  in  cases  where  property  in  Victoi 
was  specifically  devised  or  bequeathed  to  the  widow.  But  where 
can  be  proved  to  the  satisfaction  of  the  master  that  a  general  lega 
was  necessarily  payable,  wholly  or  in  part,  out  of  the  proceeds 
property  in  Victoria,  the  master  would  be  justified  in  allowing 
proportionate  reduction.  In  the  present  case  as  the  legacy  is  i 
specific,  and  as  it  appears  that  there  is  property  outside  Victoi 
from  which  it  might  be  paid,  the  burden  of  proof  undoubtedly  Ij 
on  the  executor  claiming  the  reduction,  and  no  proof  has  be 
afforded  by  the  executor  that  the  whole  or  any  part  of  the  lega 
must  be  paid  out  of  the  property  of  the  testator  in  Victoria.  0 
answer  to  the  first  question  submitted  for  the  opinion  of  the  Got 
is,  "  No."  Our  answer  to  the  second  question  is,  that  the  duty 
regards  the  legacy  ought  to  be  calculated  on  the  higher  scale. 

Solicitor  for  plaintiff:  Ouinness,  Crown  Solicitor. 
Solicitor  for  defendant :  Farmer  dt  Roberts. 

w.  H.  M. 

(it)  L.R.  8  App.  Cas.  82. 
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April  29. 


CAFPTN  V.  W.  HOWARD  SMITH  &  SONS  LIMITED.  P.O. 

Appeal  flnm  dmmiy  Cowrt—CowUy   Court  Act  1800  (No.  1078),  ss,  96,  188—  1^92 

Appttd  from  order  for  new  trial  made  by  County  Court  judgo,  March  29. 

Aa  tppttd  lies  to  the  Supreme  Court  from  orders  of  a  Ooantj  Courts  interlocutory 
or  ftntl,  and  therefore  an  order  of  a  Conntj  Court  jndge  granting  a  new  trial  is  the 
labjcek  of  appeal. 

Appeal  from  Oonnty  Court. 

The  plaintiff  sued  the  defendants  for  negligence,  whereby  the 
plaintiff  whilst  working  on  the  defendants'  ship,  sustained  personal 
injuries.  The  jury  found  a  verdict  in  favour  of  the  plaintiff,  and 
assessed  the  damages  at  4682.  The  defendants  moved  for  a  new 
trial,  and  the  learned  judge  of  the  County  Court  set  aside  the 
yerdict  and  made  an  order  for  a  new  trial  on  the  ground  that  the 
eyidence  adduced  showed  that  the  plaintiff  had  been  guilty  of 
contributory  negligence.  Against  this  order  for  a  new  trial  the 
plaintiff  appealed. 

Duffy  for  the  plaintiff  appellant,  after  reading  the  evidence, 
contended  that  there  was  ample  eyidence  of  negligence  on  the  part 
of  the  defendants,  and  that  the  case  was  one  proper  to  be  left 
to  the  jury. 

Madden  (with  him  Purves,  Q.C.)  for  the  defendants  respon- 
dents— There  is  an  objection  in  the  nature  of  a  preliminary 
objection  to  the  hearing  of  this  appeal.  This  Court  will  not 
entertain  an  appeal  from  the  order  of  a  judge  of  a  County  Court 
ordering  a  new  trial:  Cooper  v.  Higgins  (a);  Walker  v.  Oraham  (6). 
Sec.  96  of  the  County  Court  Act  1890  gives  the  judge  power  to 
order  a  new  trial. 

[Hood,  J.  In  Murtagh  v.  Barry  (c),  it  was  decided  that  the 
power  of  the  judge  of  the  County  Court  to  grant  new  trials  under 
this  section  is  not  an  absolute  power  to  be  arbitrarily  exercised  by 
the  judge;  he  is  in  the  same  position  as  a  judge  of  the  Supreme 
Court :  See  How  v.  London  <t  N.  W.  Railway  Co.  (d).] 

(«)   6  VJi.IL  (L.)  186.  (e)    24  Q.B.D.  682. 

(i)   3  A.L.T.  76.  {d)   1891,  2  Q.B.  496. 
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Duffy  in  reply — There  is  no  authority  for  saying  that  thei 
to  be  no  appeal  from  the  order  of  a  judge  of  the  County  C 
granting  a  new  trial.  The  general  rule  is  that,  if  the  jndg 
dissatisfied  with  the  verdict  of  the  jury  he  can  order  a  new  trial, 
that  is  the  rule  which  has  been  acted  on.  Cooper  v-  Hig 
decided  that  a  County  Court  judge  ought  to  be  in  the  same  posi 
as  a  judge  of  the  Supreme  Court.  Sutton  y.  Henry  (e)  is  in 
favour.  The  old  rule  is  now  abrogated,  even  if  the  cases  bear 
the  contention  of  the  other  side. 

[Hood,  J.,  referred  to  Thomson  v.  Andrews  (/).] 
Sec.  133  of  the  County  Court  Act  1890,  in  the  last  pro^ 
sets  out  the  matters  which  are  not  to  be  subject  to  appeal,  and 
order  for  a  new  trial  is  not  included  in  them. 

Cur.  adv.  vui 


HioiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  C 
[HiGiNBOTHAM,  C.J.,  WiLLiAMS  and  HooD,  J  J.] .  The  plai 
recovered  a  verdict  in  the  County  Court  at  Melbourne  for  468 
an  action  against  the  defendants  for  negligence.  The  judge  of 
County  Court  set  aside  the  verdict,  and  ordered  a  new  trial,  on 
ground  that  all  the  evidence  given  at  the  trial  showed  that 
plaintiff  was  guilty  of  contributory  negligence,  and  that  there 
no  evidence  proper  to  be  submitted  to  the  jury  on  behalf  of 
plaintiff  on  the  question  of  contributory  negligence. 

A  preliminary  objection  was  taken  to  the  hearing  of  the  ap] 
viz.,  that  the  Court  would  not  hear  an  appeal  against  an  order 
judge  of  the  County  Court  granting  a  new  trial.  Sutton  v.  Henry 
Cooper  V.  Higgins  (^),  and  Walker  v.  Graham  (A)  were  cited  in  i 
port  of  this  objection.  The  decision  in  those  cases  rested  on 
ground  that  the  judge  having  expressed  himself  dissatisfied 
the  verdict,  the  Court  would  not  interfere  with  his  order.  Altho 
there  have  been  some  decisions  which  favour  the  view  that 
dissatisfaction  of  the  judge  who  has  heard  the  case  is  a  suffic 
ground  for  granting  a  new  trial,  some  of  the  older,  and  the  w 
current  of  more  recent  decisions,  are  against  the  view,  and  it  i 
longer  open  to  doubt  that  a  new  trial  will  not  be  granted  upon 


(e)    A.R.,  Dec.  19,  1878. 
(/)  10V.L.R.(Eq.),48. 


(g)  2A.L.T.8. 
(A)    8A.L.T.76. 
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ne :  See  Malpas  y.  Malpaa  and  Others  (t),  and  the 
sion  of  the  Fnll  Court  in  McMeckan  y.  Aitken. 
IS  also  placed  upon  the  decision  of  Molesworth,  J.,  in  ^ 
7.  Andrews  {k)y  who  held  that  he  had  no  jurisdiction  to 
eal  under  sec.  120  of  the  '*  County  Court  Statute  1869"  smf 
bounty  Court  Act  1890)  from  an  order  not  being  a  final  ^ 
uit,  as  that  section  appeared  to  contemplate  appeals  only  Histi» 
rders  as,  in  one  altematiye  at  all  eyents,  finally  disposed 
The  reason  assigned  for  this  yiew,  namely,  that  the 
bains  a  prohibition  against  sending  a  case  back  to  the 
art,  appears  to  be  insufficient,  for  the  prohibition 
>nly  applies  to  cases  where  the  Court  of  Appeal  directs 
>  be  reheard.  The  terms  of  the  section  are  quite  large 
coyer  any  order,  whether  interlocutory  or  final.  The 
»  in  the  section  clearly  recognises  the  right  of  appeal 
rlocutory  decisions,  for  it  expressly  excludes  an  appeal 
of  one  interlocutory  decision  only,  namely,  a  decision 
any  question  as  to  the  yalue  of  any  real  or  personal 
the  purpose  of  determining  the  question  of  the  juris- 
le  Court.  The  framers  of  the  rules,  orders,  and  forms 
ig  the  practice  and  proceedings  in  County  Courts,  which 
kme  force  and  e£fect  as  if  they  had  been  enacted  by  the 
(sec.  148  of  the  County  Court  Act  1890),  recognise 
im  interlocutory  orders :  See  Schedule  of  Foims, 
In  Thompson  y.  Rowe  (Z)  an  appeal  from  an  inter- 
ior, dismissing  a  summons  for  an  appoi-tionment  of 
heard  without  objection.  We  are  of  opinion  that  an 
lie  to  this  Court  from  orders  of  a  County  Court,  inter- 
well  as  final,  in  the  sense  which  those  terms  must  now 
bear,  namely,  that  an  order  is  final  only  where  it  is 
an  application  or  other  proceeding  which  must,  whether 
ation  or  other  proceeding  fail  or  succeed,  determine  the 
1  conversely  that  an  order  is  interlocutory  where  it 
kffirmed  that  in  either  eyent  the  action  will  be  deter- 
I  Salaman  y.  Warner  (m).  The  preliminary  objection, 
ils. 

R.  700,  704.  (/)    3  V.L.R.  (L.)  65. 

I.  (Eq.)  28.  (m)  1891,  1  Q.B.  784. 
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The  order  of  the  jndge  involyed  a  decision  upon  a  qaestdoi 
law,  viz.,  that  no  evidence  had  been  given  at  the  trial  except  e 
as  necessarily  went  to  show  that  the  plainti£f  would  not  1 
su£fered  the  injury  caused  by  his  fall  but  for  his  own  negligent 
or  default.  Upon  examination  of  the  evidence  we  are  clearl; 
opinion  that  the  learned  judge  was  wrong  in  so  deciding,  and 
Higinbotkam,c,J,  the  caso  ought  uot  to  have  been  withdrawn  from  the  jury  on 
ground  that  contributory  negligence  was  established  against 
plaintiff.  The  question  was  one  for  the  jury,  and  the  verdic 
the  jury  ought  not  to  have  been  disturbed.  The  appeal  wil 
allowed,  with  costs.  The  order  for  a  new  trial  will  be  set  aside, 
the  application  therefor  will  be  dismissed,  with  costs.  The  vet 
found  for  the  plaintiff  below  will  be  reinstated,  with  costs  of  act 


Solicitor  for  appellant :  Fox. 

Solicitors  for  respondents  :  Oillotty  Croker  d  Snowden. 


A.  F.  h 


1892 
May  20, 

Hodges,  J. 


[IN  CHAMBERS.! 
BONE  t».  BONE. 

Euthand  and  wife^Marriage  Act  1890  {No.  1166), «.  Ill— AppUoaium  for  pa$ 

of  money  into  Courts 

In  an  application  ander  sec.  Ill  of  Acts  No.  1166  for  the  payment  of  s 
into  Court  for  the  purpose  of  enahling  the  petitioner  to  have  the  merits  of  her 
investigated,  it  is  necessary  for  the  applicant  to  show  that  she  has  no  saiB 
separate  estate  of  her  own,  and  further  to  prove  circumstances  from  which  the  < 
can  gather  what  will  be  a  sufficient  sum  to  enable  her  to  have  the  merits  oJ 
case  investigated. 


This  was  an  application  under  sec.  Ill  of  Act  No.  116C 
behalf  of  the  petitioner  for  an  order  that  the  respondent  shi 
pay  a  sum  of  money  into  Court  to  enable  her  to  have  her 
investigated  by  her  proctor.  There  was  also  an  application 
alimony.  The  affidavit  filed  on  behalf  of  the  petitioner  me 
stated  that  she  had  no  separate  estate.  The  respondent  dep 
with  reference  to  the  application  for  alimony  that  the  petiti< 
was  in  receipt  of  5L  per  month  from  his  mother.  The  respon< 
was  in  receipt  of  an  annuity  of  72.  per  month. 
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1  support — The  receipt  of  the  money  from  the  respon- 
ler  is  uncertain,  and  may  be  stopped  at  any  moment, 
payment  of  money  into  Court  is  always  made  when  it 
t  the  petitioner  is  possessed  of  no  separate  estate. 

o  oppose — No  order  for  alimony  pendente  lite  will  be 
the  applicant  is  in  receipt  of  an  allowance  equal  or 
ed  to  the  income  received  by  the  respondent.  The 
under  sec.  Ill  of  Act  No.  1166  must  be  founded  upon 
iffioient  to  enable  the  Court  to  arrive  at  the  conclusion 
s  any  necessity  for  investigating  the  merits  of  the  case, 
ment  should  be  made  as  to  what  the  merits  are,  and 
e  Court  must  have  some  materials  before  it  to  enable  it 
will  be  a  sufficient  sum  to  order  to  be  paid  into  Court. 

1,  J.  I  shall  not  make  any  order  for  payment  of 
f  the  allowance  be  discontinued,  then  the  petitioner  may 
le  Court.  I  desire  to  say  a  few  words  as  to  the  applica- 
sec.  111.  The  practice  seems  to  be  unsettled,  but  the 
)f  the  section  clearly  require  the  Court  to  inquire  into 
ons.  First,  whether  the  petitioner  has  or  has  not 
^parate  estate;  and  secondly,  if  she  has  not  sufficient 
tate,  what  would  be  a  sufficient  sum  to  enable  her  to 
merits  of  her  case  investigated.  The  affidavits  should 
facts  to  enable  the  Court  to  arrive  at  this  question. 
Id  be  some  materials  before  the  Court  showing  what  has 
n  done  in  the  suit,  and  what  in  all  probability  will  be 
be  done  by  the  proctor  for  the  proper  investigation  of 
of  the  petitioner's  case.  Without  some  such  affidavit  it 
lie  for  the  Court  to  fix  any  sum  as  being  sufficient  for  the 
][uired.  In  this  case  I  can  see  from  the  allegations  in 
n  itself  that  some  further  slight  investigation  may  be 
I  shall  therefore  order  a  small  sum  of  money  to  be  paid 
for  this  purpose.  I  order  the  respondent  to  pay  8Z.  into 
to  pay  the  costs  of  the  application,  which  I  fix  at  2«.  2«. 

B  for  petitioner  :   Oaunaon  d  Wallace. 
B  for  respondent :  MotUe  dk  Seddon. 

W.  U.  M. 
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^  KING  «.  VICTORIAN  RAILWAYS  COMMISSIONERS. 

12  Negliffenee — CotUribuiory  negligence — Paesenger  in  railway  carriage — Eviden 

f2,'  ^  passenger  travelling  by  rail  pnt  his  head  out  of  the  carriage  window  for  i 

—  reason  not  explained  in  evidence.    An  open  door  of  a  train  passing  in  the  opp 

direction  struck  him  on  the  head  and  killed  him.  In  an  action  brought  bj 
administrator  of  the  deceased  against  the  Railways  Commissioners  the  jary  f< 
that  the  deceased  did  not  act  negligently  in  putting  his  head  out  of  the  window, 
that  the  door  of  the  passing  train  was  left  open  by  the  negligence  of  the  defend; 
servants,  and  a  verdict  was  given  for  the  plaintiff.  Upon  appeal,  and  a  motioi 
new  trial. 

Per  HronrBOTHAM,  C.J.  The  act  of  the  deceased  in  putting  his  head  out  of 
window  of  the  carriage  in  which  he  was  travelling  was,  though  a  voluntary  act 
an  unlawful  one  ;  and  as  he  was  wholly  ignorant  of  the  negligent  act  of  the  can 
servants  in  leaving  the  door  of  the  passing  train  open,  was  not  such  an  act  as  w 
disentitle  his  representatives  from  maintaining  an  action  for  negligence  againsi 
carrier. 

Per  HOLBOYD,  J.    The  carrier's  contract  to  carry  a  passenger  safely  and  sea 
is  not  conditional  on  the  passenger's  keeping  the  whole  of  his  body  within  the 
of  the  carriage  in  which  he  is  travelling. 

Per  Willi iMf,  J.  If  a  passenger  chooses  to  do  an  act  outside  the  carr 
which  may  be  dangerous,  he  does  that  act  at  his  own  risk,  unless  he  has  been  ind 
or  invited  to  do  that  act,  or  is  excused  from  doing  that  act  by  reason  of  some  inc 
ment,  conduct,  or  default  of  the  defendants. 

Per  HioiNBOTHAM,  C.J.,  and  Holbotd,  J.  The  fact  of  the  door  being  op< 
the  time  and  place  of  the  accident  was  sufficient  evidence  of  negligence  on  the  ps 
the  defendants  to  launch  the  plaintiff's  case,  and  the  case  could  not  have  been  i 
drawn  from  the  jury. 

Appeal  from  judgment,  and  motion  for  new  trial. 

This  was  an  appeal  from  the  judgment  of  A'Beckett,  J.,  an 
motion  for  a  new  trial  in  an  action  brought  by  the  plaintiff, 
father  and  administrator  of  one  Charles  Franklin  King,  against 
Victorian  Railways  Commissioners  for  negligently  causing 
death  of  the  said  Charles  F.  King  while  travelling  on  their  raih 
The  action  was  tried  before  A'Beckett,  J.,  and  a  jury  of  six. 
defendants  denied  negligence,  and  alleged  contributory  negUge 
on  the  part  of  the  deceased. 

It  appeared  that  on  the  night  of  1st  July  1890  the  decea 
was  travelling  in  a  railway  carriage  from  Melbourne  to  Essend 
After  leaving  North  Melbourne   the   deceased   put  his  head 
of  the  window  of  the  carriage  and  was  struck  and  killed  by 
door   of    an    open    carriage    of   a  train  passing  in  the  oppoi 
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>m  Essendon  to  Melbourne.  The  distance  between  the 
1  which  the  trains  were  running  was  six  feet ;  the 
ween  the  edge  of  the  open  door  of  the  one  carriage  and 
the  other  was,  according  to  the  plaintiflTs  evidence, 
»r,  according  to  the  defendants*  eyidence,  11^  inches.  ] 
why  the  deceased  put  his  head  out  of  the  window  was  ^^^ 
md  the  extent  to  which  he  leaned  out  was  not  definitely 

»wing  were  the  questions  put  to  the  jury  by  the  learned 
Was  Charles  Franklin  King  acting  negligently  in 
head  out  of  the  carriage  window  in  the  way  he  did  ? 
).  (2)  Was  the  door  which  struck  him  left  open  by 
ice  of  the  defendants'  servant  ?  Answer — Yes.  The 
)0{.  damages,  and  the  judge  directed  judgment  to  be 
he  plaintiff  for  that  amount. 

ndants  appealed  from  the  judgment  on  the  fojlowing 
1)  That  the  mere  fact  of  the  door  of  the  passing  train 
was  not  evidence  of  negligence  on  the  part  of  the 
ind  that  no  other  negligence  was  given.  (2)  Assuming 
•riage  door  was  open  through  the  negligence  of  the 
bhe  accident  was  brought  about,  not  by  reason  of  such 
pen,  but  by  reason  of  the  voluntary  act  of  the  deceased 
atting  his  head  out  of  the  window, 
mds  for  the  motion  for  new  trial  were  : — (1)  That  as  it 
m  the  uncontradicted  evidence  at  the  hearing  that  the 
I  killed  by  a  blow  upon  the  head  from  an  open  door  of  a 
he  adjoining  set  of  rails  while  his  head  and  part  of  his 
bended  from,  or  was  outside  of,  the  carriage  in  which 
was  travelling  as  a  passenger,  the  learned  judge  should 
iwn  the  case  from  the  jury  and  directed  judgment  for 
its.  (2)  That  the  learned  judge  misdirected  the  jury 
them  that  it  was  a  question  for  them  to  decide  whether 
,  in  protruding  a  part  of  his  body  from  the  carriage, 
vith  ordinary  prudence  or  caution,  or  whether  it  was  an 
lould  be  considered  as  an  act  done  at  his  own  peril,  a 
b,  an  act  involving  in  itself  a  risk  which  he  might  be 
)  would  run.  That  it  was  an  act  which  was  to  be 
B  own  circumstances.     The  learned  judge  should  have 
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directed  the  jury  that  the  plaintiff  was  disentitled  to  reo< 
inasmuch  as  the  evidence  established  that  the  conduct  of 
deceased  in  protruding  his  head  and  part  of  his  body  froni 
carriage  in  which  he  was  travelling  as  a  passenger  was  the  p 
mate  and  efficient  cause  of  the  death  of  the  deceased.  There 
other  grounds  as  to  the  reception  of  evidence,  but  they  are 
material  to  this  report.  The  appeal  and  motion  for  a  new 
were  heard  together. 

Bryant  and  Hayes  for  the  appellants — The  act  of  the  iea 
was  a  purely  voluntary  act,  and  not  in  any  way  induced  bj 
negligence  of  the  appellants.  That  fact  distinguishes  this 
from  the  case  of  Adavis  v.  Lancashire  and  Yorkshire  Rai 
Co.  (a),  and  from  the  case  of  Oee  v.  Metropolitan  Railway  Co 
The  person  whose  misconduct  occasions  the  risk  is  responsibl 
the  consequences  of  his  own  act:  Jones  v.  Boyce  (c).  The  coo 
to  carry  a  passenger  is  one  to  carry  him  inside  the  carriage, 
deceased  had  no  right  to  put  his  head  out  of  the  window,  or  : 
did  so  he  did  it  at  his  own  risk.  It  has  been  decided  in  Am 
that  a  passenger  is  disentitled  to  recover  by  reason  of  contribi 
negligence  for  an  injury  received  through  sitting  with  his  am 
of  a  window:  Todd  v.  Old  Colony  and  Fall  River  Railway  Co 
Dun  V.  Seaboard  Railway  Co.  (c);  Pittsburg  and  Connell 
Railway  Co.  v.  McClurg  (/).  There  was  no  evidence  to  jc 
the  finding  of  the  jury  that  the  door  was  left  open  by  the  negli^ 
of  the  appellants'  servants  ;  the  plaintiff  was  bound  to  prove  i 
fact,  beyond  that  of  the  door  being  open,  from  which  the 
could  reasonably  infer  that  it  was  left  open  negligently :  Murr< 
Metropolitan  Distiict  Railway  Co.  (g) ;  Welfare  v.  Bri^ 
Railway  Co.  (h)  ;  Daniel  v.  Metropolitan  Railway  Co. 
Richards  v.  Great  Eastern  Railway  Co.  (k). 

Counsel  also  cited  the  following  cases:   WakeUn  v.   Lo 
and  South-Westem  Railway   Co.   (I) ;   Ennerson  v.  Coate 


(a)    L.R.  4  C.P.  739. 

{jg)   27  L.T.  (N.S.)  762. 

(i)    L.R.  8  Q.B.  161. 

(h)    L.R.  4  Q.B:  693. 

(o)    1  Stark.  493. 

(i)    L.R.5H.L.46. 

(d)  3AUenl8;  7  Allen  207. 

{k)   28L.T.  (N.S.;711. 

(e)    49  Am.  Rep.  388. 

{T)    12  App.  Cas.  41. 

(/)  56  Penn.  294. 

(m)  14  V.L.R.  165. 
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NoHh'Eastem  Railway  Co.  (n) ;    Lee  v.  Nixey  and 

ladden  with  him)  for  the  respondent — The  only  autho- 

which  the  proposition  is  based  that  the  contract  is  to  ^ 
senger  inside  the  carriage  are  American  authorities,  and  coia 
as  such  decisions  are  controlled  by  a  widely  different 
stem,  they  cannot  be  relied  upon  as  establishing  any 
f  law  which  should  govern  the  contract  of  carriage  in 
tries.  Where  American  cases  are  dependent  upon  the 
ns  or  characteristics  of  the  country,  they  should  not  be 
ithorities:    In  re  Missouri  Steamship  Co.   (p).     The 

carriage  is  to  carry  a  passenger  allowing  him  a  reason- 
f  the  carriage.  The  jury  have  found  as  a  fact  that  there 
)nable  user.  According  to  the  decision  in  the  case  of 
ropolitan  Railway  Co.  (q),  a  passenger  is  entitled  "  to 
e  purpose  of  looking  out  of  the  window,"  and  further 

entitled  to  assume  that  the  door  of  the  carriage  is 
Btened.     He  would  be  equally  entitled  to  assume  that  the 

passing  train  were  also  properly  fastened.  It  was  the 
e  appellants  to  see  that  the  doors  of  the  carriages  were 
kstened,  and  the  fact  that  a  door  was  open  is  sufficient 
£  evidence  of  negligence :  Flannery  v.  Waterford  and 
Railway  Co.  (r).  If  the  deceased  was  using  ordinai7 
veiling  the  appellants  are  responsible :  Dudman  v.  North 
ailway  Co.  (s). 

t  in  reply. 

Cur.  adv.  vult. 

3urt  diflfering  in  their  opinions,  the  following  judgments 
ered : —  ^ 

BOTHAM,  C.J.  This  action  was  brought  by  the  plaintiff, 
and  administrator  of  the  estate  of  Charles  Franklin  King, 
for  the  benefit  of  himself,  as  the  father,  and  of  the  mother  of 
>sed,  against  the  Victorian  Bailways  Commissioners,  for 

10Q.B.  271.  (q)  L.R.  8  Q.B.  165. 

•T.235.  (r)  Ir.  Rep.  11  C.L.,  p.  36. 

luD.,p.330.  (#)  2  Time*  L.R.  365. 
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.0.  negligent  management  of  a  train  of  the  defendants'  travelling 

^  Essendon  to  Melbonme,  and  for  not  securely  locking  and  faste 

the  doors  of  the  first  class  carriages  of  that  train,  whereby 

0.  deceased,  who  was  then  a  passenger  in  a  train  of  the  defend 

LWAYB      ffom  Melbourne  to  Essendon,  was  struck  by  the  open  door  of 

EBI0NSB8  Qf  ^Ijq  carriages  of  the   first-mentioned   train,   and   killed. 

iham.CJ.  defendants  denied  the  alleged  negligence  on  their  part,  and  all 

contributory  negligence  on  the  part   of  the  deceased.     The 

returned  two  special  findings  ;    first,  that  the  deceased  wag 

acting  negligently  in  putting  his  head  out  of  the  carriage  wu 

in  the  way  he  did ;  and,  second,  that  the  door  which  strucl 

deceased  was  left  open  by  the  negligence  of  the  defendants'  serv 

and  they  found  a  verdict  for  the  plaintiff  for  200Z.,  apportic 

one-half  to  the  father  and  the  other  half  to  the  mother  o 

deceased.     The  judge  ordered  judgment  to  be  entered  in  accorc 

with  the  verdict.     We  have  now  to  deal  with  an  appeal  bj 

defendants  from  that  judgment,  and  also  with  a  motion  bj 

defendants  for  a  new  trial. 

The  deceased  was  a  customs-house  clerk  to  a  fini 
Melbourne.  He  was  often  detained  at  business  after 
hours.  On  the  night  in  question,  1st  July  1890,  he  was  re 
ing  from  business  to  his  father's  house,  at  Essendon,  bj 
11.20  p.m.  train.  After  leaving  the  North  Melbourne  static 
put  his  head  out  of  the  centre  window  of  the  carriage,  describ 
a  first  class  double  bogie  carriage,  when  he  was  struck  and  inst 
killed  by  the  open  door  of  a  similar  carriage  of  a  train  passii 
the  opposite  direction  from  Essendon  to  Melbourne.  The  dis 
between  the  edge  of  the  open  door  of  one  of  these  carriages  an 
surface  of  the  closed  door  of  the  other  carriage  was  7^  ii 
according  to  the  plaintiff's  evidence,  or  11^  inches  according  t 
defendants'  witnesses.  There  was  a  clear  space  of  six  feet  bet 
the  two  sets  of  rails  on  which  the  two  trains  were  running, 
reason  which  induced  the  deceased  to  put  his  head  out  o 
window  is  unknown,  and  can  only  be  the  subject  of  more  oi 
probable  inference  from  the  facts.  The  deceased  had  influen 
the  previous  April,  and  before  and  after  that  date  he  suffered 
dyspepsia  and  difficulty  in  retaining  food  on  his  stomacl 
affection  likely  to  be  aggravated  by  influenza.     A  fellow  pas» 
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carriage  obseryed  that  he  looked  weary  and  sat  with 
his  hand.  This  witness's  memory  varied  as  to  the 
dch  the  deceased  leaned  out  of  the  window.  Another 
nger,  who  sat  opposite  to  the  deceased,  stated  that  he 
I  of  his  body  oat  as  he  could,  and  that  he,  the  witness, 
e  deceased  might  over-balance  himself,  caught  at  his  ^^ 
3nt  him.  It  was  suggested,  on  this  evidence,  that  the  ^ 
LS  compelled  to  put  his  head  out   of  the  window  to 

it  ground  on  which  the  defendants  claim  that  the  * 
should  be  reversed  is  that  the  mere  fact  of  the 
I  Essendon  carriage  being  open  is  no  evidence  of 
on  the  part  of  the  defendants,  and  that  no  other 
negligence  was  given.  I  think  that  the  fact  that 
^as  open  at  the  time  and  place  of  the  accident  was 
sufficient  evidence  to  launch  the  plaintiff's  case 
defendants,  and  that  this  question  could  not  have 
rawn  from  the  jury.  Carriers  of  passengers  for  hire 
to  see  that  everything  under  their  own  control  is  in 
mplete  and  proper  order.  This  door  was  under  the 
le  defendants'  servants,  and  it  is  not  consistent  with  the 
jare  which  the  defendants  were  bound  to  take,  or  with 
J  and  usual  course  of  things  in  the  management  of  trains, 
ors  of  carriages  should  be  open  while  the  train  is  in 
*  There  must  be  reasonable  Evidence  of  negligence," 
ice  Earle  observed  in  Scott  v.  London  Dock  Co.  (Q, 
)  the  thing  is  shown  to  be  under  the  management  of  the 
or  his  servants,  and  the  accident  is  such  as  in  the 
arse  of  things  does  not  happen  if  those  who  have  the 
it  use  proper  care,  it  affords  reasonable  evidence,  in  the 
explanation  by  the  defendants,  that  the  accident  arose 
3f  care." 

contended  for  the  defendants  as  a  second  ground  of 
,  assuming  that  the  carriage  door  was  open  through  the 
of  the  defendants,  the  accident  was  not  due  to  that  cause, 
voluntary  act  of  the  deceased  himself  in  putting  his  head 
window,  and  that  the  judge  upon  this  ground  should 
it)  3  H.  &  C.  601. 
S  2 
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^^^  have  directed  the  jury  to  find  for  the  defendants.     In  suppoi 

Kiwo  this  view  some  American  decisions  were  cited  in  which  it  was  ] 

VicTosiAN      that  wherever  it  was  admitted  or  proved  that  the  injury  compla 

CoMMiMioKBRs   ^^  ^*®  iuflioted  upon  a  passenger's  arm,  or  any,  other  part  of 
hody,  protruded  by  the  passenger's  voluntary  act  beyond  the  lii 

'—^  of  the  carriage,  such  protrusion  constituted  negligence  in  «ef,  ai 

would  be  the  duty  of  the  Court  to  declare  the  act  negligence  in 
No  English  authority  was  cited  in  support  of  this  view.  State 
it  is,  as  a  proposition  of  law,  I  must  express  my  entire  dissent  i 
it.  Cases  are  easily  conceivable  in  which  a  passenger  woul( 
compelled,  by  an  imminent  danger  arising  within  the  carriage  i 
from  some  negligence  on  the  part  of  the  carrier,  to  put  his  1 
out  of  the  window  to  call  for  help,  or  in  the  attempt  to  escape, 
such  a  case  the  carrier,  and  not  the  passenger,  would  undoubt 
be  liable  for  the  consequences  of  the  passenger's  act.  "I  c 
agree,"  said  Montague  Smith,  J.,  in  Adams  v.  Lanciishire 
Yorkshire  Railway  Co.  (v.),  "that,  if  the  negligence  of  a  rai 
company  puts  a  passenger  in  a  situation  of  alternative  daug 
that  is  to  say,  if  he  will  be  in  danger  by  remaining  still,  an 
danger  if  he  attempts  to  escape — then,  if  he  attempts  to  esc 
any  injury  that  he  may  sustain  in  so  doing  is  a  consequence  oi 
company's  negligence."  If  in  any  conceivable  case  such  an  a 
the  passenger  would  not  be  conclusive  evidence  of  contribu 
negligence  it  cannot  be  true  as  a  proposition  of  law  that  the 
constitutes  negligence  in  se,  and  is  an  answer  to  the  plain 
action. 

It  was  further  argued  for  the  defendants  that  assuming 
act  of  the  deceased  not  to  be  negligence  in  se,  it  was  in  this  ci 
voluntary,  and  also  an  improper,  act  of  the  deceased  not  nee 
tated  by  any  negligence  or  default  of  the  defendants,  and 
consequently  the  accident  was  not  the  result  of  the  defendi 
negligence,  but  of  the  negligence  of  the  deceased.  This  i 
argument  was  urged  without  efi'ect  in  the  case  of  Gee  v.  M 
jwlitan  Railway  Co,  (w).  There  a  passenger  on  a  Loi 
underground  railway  got  up  from  his  seat  and  put  his  hand 
bar  which  was  placed  across  the  window  of  the  carriage,  witl: 
intention  of  putting  his  head  out  sufficiently  to  see  the  lighi 
(r)  L.R.  4  C.P.,  at  p.  742.  (w)  L.R.  8  Q.B.  161. 
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station.  The  pressure  caused  the  door  of  the  carriage  to 
and  the  plaintiff  fell  out  and  was  injured.  The  bar 
that  it  might  be  dangerous  to  put  one's  head  out  of  the 
It  was  contended  that  the  duty  of  the  company  was  to 
ssenger  safely  so  long  as  he  sits  quietly  in  the  carriage, 
accident  happened  from  any  act  of  his  inconsistent  with 
ary  behaviour  of  passengers,  the  passenger  had  only 
)  thank,  and  the  company  were  not  liable.  But  it  was 
he  Exchequer  Chamber,  affirming  the  decision  of  the 
Bench,  that  there  was  evidence  for  the  jury  that  the 
injury  was  the  result  of  the  defendants'  negligence  in  not 
istening  the  door,  and  that  the  verdict  for  the  plaintiff 
tand.  Gockburn,  J.,  distinguishing  Adams  v.  Lancashire 
ihire  Railway  Co.  (x),  said  at  page  165  : — 

agree  that  the  passenger  must  not  do  anything  inconsistent  with  what 
rdinarily  do  on  a  journey.  .  .  .  Here,  assuming  that  the  company 
sir  duty,  the  passenger  did  nothing  more  than  that  which  came  within 
'  his  enjoyment  while  travelling,  without  committing  any  imprudence; 
hrough  a  heautiful  country  he  certainly  is  at  liberty  to  stand  up  and 
'lew,  not  in  a  negligent,  but  in  the  ordinary  manner  of  people  travel- 
asure.  Here  the  defendant  was  simply  looking  at  the  signal  lights, 
as  nothing  in  his  conduct  which  can  be  imputed  to  him  as  negligence 
ce." 

>urn,  J.,  in  the  same  case  observes  at  page  166  : — 

le  plaintiff  conducting  himself  in  such  a  way  as  amounted  to  a  want 
;are  ?  As  to  that,  I  can  only  say  it  was  a  question  for  the  jury,  and 
^ht  in  the  verdict  that  they  have  found.  Looking  out  of  the  window, 
a  necessary  act  on  the  part  of  the  passenger,  was  not  an  improper 
ianu  V.  Lancashire  and  Yorkshire  Railway  Co.  (x)  the  passenger 
ncurred  a  known  and  ascertained  danger.  That  case  is  decided  on  a 
nciple,  for  here  there  was  no  known  or  ascertained  danger.  Tlie 
lis  case  is  that  the  plaintiff,  trusting  tha£  the  company  had  done  their 
up  and  looked  out  of  the  window,  and,  by  reason  of  the  door  being 
fell  out  and  was  ii\jured." 

rgument  for  the  defendants  on  the  point  now  under 
ion  attempts  to  apply  the  maxim  volenti  non  Jit  injuria 
IS  of  this  case.  In  my  opinion  the  maxim  is  inapplicable 
This  maxim  is  not,  as  BowiBn,  L.J.,  observed  in  Thomns 
'viaine  (y),  '*  scienti  non  Jit  injuria,''  but  *^  volenti  non  Jit 
and  it  only  applies  to  cases  "where  the  danger  is  visible 
risk  appreciated,  and  where  the  injured  person,  knowing 
)  L.R.  4  C.P.  739.  (y)  18  Q.B.D.  685. 
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^  and  appreciating  both  the  risk  and  danger,  voluntarily  enconnt 

1^  them.*'     Bat  in  the  case  now  before  us,  as  well  as  in  the  case 

""  Oee  T.  Metropolitan  Railway  Co.  (z),  there  was  no  danger  visil 

and  the  injured  person  did  not  and  could  not  know  or  appreci 

BIAK 

TATS  either  risk  or  danger  as  connected  with  his  voluntary  act.  1 
lOKBRs.  naaxim  was  held  to  apply  to  the  facts  in  Adams  v.  Lancashire  c 
4im,C.J.  Yorkshire  Railway  Co.^a)^  where  the  injured  person  undoubte 
knew  that  the  carriage  door  was  open,  and  it  was  ruled  that 
must  be  taken  to  have  voluntarily  incurred  the  known  and  ap] 
ciated  danger  and  risk  of  rising  from  his  seat  and  attempting 
shut  the  door. 

A  different  rule  from  that  contained  in  this  maxim  appUei 
cases  like  the  present,  where  the  contributory  negligence  of 
injured  person  is  relied  on  as  an  answer  to  a  proven  charge 
negligence  against  a  defendant. 

The  subject  of  negligence  and  of  contributory  negligence,  an( 
the  burden  of  proof  on  the  plaintiff  and  on  the  defendant  res] 
tively,  in  an  action  for  negligence,  was  dealt  with  in  a  considc 
judgment  of  this  Court  in  the  case  of  M*Kinnon  v.  Morris  (6). 
adhere  to,  and  adopt  as  part  of  my  judgment  in  the  present  c 
the  opinions  there  expressed  by  the  Court.  Negligence  on 
part  of  a  defendant,  and  contributory  negligence  on  the  part  oi 
injured  person,  are  questions  of  fact  and  not  of  law,  and  a  plaint 
claim  in  an  action  for  negligence  cannot  be  withdrawn  from 
jury  unless,  first,  no  evidence  proper  to  be  submitted  to  the  jur 
negligence  of  the  defendant  materially  contributing  to  the  in; 
(See  per  Lord  Watson  and  Lord  Blackburn  in  Wakelin  v.  Loi\ 
and  South-Western  Railway  Co,  (c))  has  been  offered  by 
plaintiff;  or,  secondly,  no  such  evidence  has  been  given  eithei 
the  plaintiff  or  by  the  defendant  (on  whom  the  burden  of  pro^ 
affirmatively  that  there  was  contributory  negligence  rests  in 
first  instance :  see  same  case,  at  page  47),  except  what  necessf 
goes  to  show  that  the  negligence  of  the  injured  person  himself 
been  the  efficient  cause  of  his  injury.  The  fact  that  the  proxiii 
cause  of  the  injury  was  the  voluntary  act  of  the  injured  pei 
himself  is  not  conclusive  of  contributory  negligence,  and  does 

(r)    L.R.  8  Q.B.  161.  (b)    11  V.L.R.  179-81. 

(•)    L.R.  4  C.P.  739.  (c)    12  App.  Cas.  48. 
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withdrawal  of  the  case  from  the  jary.  To  jastify  the 
taking  that  coarse  it  should  appear,  beyond  reasonable 
the  undisputed  facts  of  the  case,  that  the  injury  naturally 
from  the  negligent  act  or  default  of  the  defendant  would 
occurred  but  for  a  voluntary  act  or  default  on  the  part  of  n 
A  person,  either  unlawful  in  itself  or  indicating  a  want  of  ^^^ 
and  caution  which  might,  under  all  the  circumstances,  Sigii 
ig  regard  to  the  age  and  physical  health  and  strength, 
condition  of  the  faculties  of  the  injured  person  at  the 
reasonably  expected  from  him:  M*Kinnon  v.  Morris  (d). 
this  rule  to  the  facts  of  the  present  case,  I  do  not 
t  the  judge  could  have  withdrawn  the  question  of  con- 
negligence  from  the  jury.  The  act  of  the  deceased  in 
is  head  out  of  the  window,  though  a  voluntary  act,  was 
lawful  act,  neither  was  it  an  obviously  dangerous  act.  It 
have  been  dangerous  at  ^11  but  for  the  negligence  of  the 
B,  of  which  the  deceased  was  entirely  ignorant.  It  is 
le  under  the  circumstances  that  it  was  even  an  act  of 
ilessness  or  incaution.  It  is  far  more  probable  that  it 
t  necessitated  and  justified  by  sudden  illness.  It  could 
rmed,  I  think,  that  the  evidence  went  necessarily  to  show 
gence  of  the  deceased  was  the  cause  of  his  death,  or  that 
sed  had  been  guilty  of  any  negligence  at  all,  and  the 
{  right  therefore,  in   my  opinion,  in   sending  the   case 

7- 

lotion  for  a  new  trial  rests  on  four  grounds.     The  first 

the  same  as  the  second  ground  taken  on  the  appeal 

le  judgment.     The  second  ground  charges  it  as  a  mis- 

that  the  learned  judge  directed   the  jury  that  it  was  a 

for  them  to  decide  whether  the  deceased  in  protruding 

lis   body  from   the   carriage   was   acting   with   ordinary 

and  caution,  or  whether  it  was  an  act  which  should  be 

I  as  an  act  done  at  his  own  peril,  a  negligent  act,  an  act 

in  itself  a  risk  which  he  might  suppose  he  would  run. 

ground  alleged  that  the  judge  should  have  directed  the 

the  deceased  in  protruding  his  head  and  part  of  his  body 

)  carriage  did  so  at  his  own  risk.     I  am  of  opinion,  for 

{d)  11  V.L.R.,  p.  180. 
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7.  the  reasons  I  have  stated,  that  the  judge's  directions  were  subst 

12  tially  correct.    The  fourth  ground  of  the  motion  is  that  the  find! 

~  of  the  jury  were  against  evidence   and   the  weight  of  evidei 

There  was  evidence,  in  my  opinion,  on  which  the  jury  could 

7AT8      reasonable  men,  find  that  the  deceased  was  not  acting  negligei 

I0NBR8.  jjj  puttiug  his  head  out  of  the  carriage  window  in  the  way  he  < 

^o^fC'J'  and  that  the  door  which  struck  him  was  left  open  by  the  neglige 

of  the  defendants'  servants.     No  evidence  was  given  by  the  dei 

dants  as  to  when,  or  how,  the  door  became  open.      There  is 

doubt  that  it  was  open  when  the  two  trains  met,  and  .that  f 

unexplained,  was  sufficient  to  justify  the  second  finding.      ' 

jury  were   at  liberty  to   conclude   that   the   door   had   not  \ 

completely  fastened  at  the  Essendon  station,  or  that,  owing  to 

imperfection  of  the  lock,  it  had  been  shaken  open  by  the  motioi 

the  carriage.     In  my  opinion,  the  defendants'  appeal  against 

judgment  should   be  dismisse4)  and  the  motion  for  a  new  1 

should  be  refused,  with  costs  in  each  case. 

HoLBOYD,  J.  The  Railway  Commissioners  are  common  carri 
and  their  contract  with  a  passenger  travelling  by  any  of  t1 
railways  is  to  carry  him  safely  and  securely  thereon.  To 
obligation  there  is  not  in  my  opinion  any  such  condition  atta( 
by  law  as  that  the  passenger  shall  keep  the  whole  of  his  I 
within  the  body  of  the  carriage.  Railways  as  well  in  Englam 
in  this  colony,  have  usually  been  so  laid  as  to  allow  ample  n 
between  any  two  sets  of  rails,  or  between  carriages  travelling  on 
line  and  posts  bridges  or  other  erections  on  the  side  of  the  r 
The  class  of  carriage  in  which  a  passenger  is  to  travel  is  determ; 
ordinarily  by  the  ticket  which  he  takes.  Carriages  of  different  cla 
differ  in  construction,  and  carriages  of  the  same  class  are  vario 
constructed  at  different  times  and  places.  Third-class  carhi 
were  once  not  much  better  than  open  trucks.  Some  first-c 
carriages  are  built  with  a  platform  at  one  end,  on  to  which 
passenger  can  walk,  and  where  he  can  stand  protected  only  1 
single  rail,  which,  when  the  carriage  oscillates,  he  is  freqne 
compelled  to  grasp  tightly  to  prevent  himself  from  falling. 
Victorian  first-class  carriages  are  generally  so  constructed 
passengers  can  put  their  heads  or  lean  their  bodies  out  of 
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window,  or  sit  with  their  elbows  protruding,  and  there  is  nothing  v-c. 

about  them  to  indicate  that  those  who  do  so  will  incur  any  danger.  1392 

From  the  fact  that  a  vehicle  is  roofed  over,  one  is  not  forced  to  £^ 

presiune  a  condition  that  a  passenger  shall,  in  case  of  accident,  «• 

Victorian 
forfeit  the  benefit  of  the  contract  to  carry  him  safely  unless  he  keeps       Kailwayb 

his  whole  body  beneath  the  roof.  A  hard  and  fast  rule,  turning  a  ^<>'^'^"»^o^^»»fl' 
railway  carriage  into  a  prison  van,  seems  to  me  contrary  to  common  HoU-oyd,  J, 
sense;  and  I  should  not  therefore  imply  it  without  distinct 
aathority.  An  act  which  may  be  very  prudent  on  one  occasion 
may  be  extremely  incautious  on  another.  Under  certain  circum- 
stances it  may  be  rash  to  stand  up  when  the  train  is  in  motion,  very 
rash  to  lean  with  your  back  against  the  door ;  but  it  is  no  part  of 
the  contract  that  passengers  shall  sit  down  until  the  train  stops, 
although  seats  are  provided  for  them.  Circumstances  may  arise 
too,  in  which  it  may  be  not  only  discreet  but  even  a  duty  for  a 
passenger  to  put  his  head  out  of  window.  If  he  feels  sick,  is  he 
to  pollute  the  carriage  and  his  neighbours  for  fear  of  breaking  his 
aiKieement?  The  carrier's  responsibility  is  always  limited.  He  is 
answerable  only  for  the  negligence  of  himself  and  his  servants. 
If  the  passenger's  own  negligence  is  the  efficient  cause  of  an 
accident,  the  carrier  is  not  responsible.  But  in  discussing  a 
question  of  negligence  every  variety  of  situation  and  circumstances 
may  have  to  be  considered.  I  think  that  the  jury  in  this  case  were 
rightly  directed  by  the  learned  judge.  If  there  had  been  anything 
in  the  construction  of  the  carriages  to  suggest  that  it  would  have 
been  dangerous  to  lean  out  of  window,  if  any  notice  had  been 
posted  warning  people  against  the  risk,  if  any  by-law  had  been 
made  on  the  subject,  these  things,  of  none  of  which  was  any 
evidence  given  in  the  present  case,  might  have  been  and  should 
have  been  considered  by  the  jury  in  arriving  at  their  verdict.  I  have 
felt  some  doubt  whether  the  verdict  could  be  sustained ;  but  upon 
the  whole  I  think  there  was  evidence  proper  to  be  submitted  to  the 
jury.  I  concur  therefore  with  the  Chief  Justice  that  the  appeal 
should  be  dismissed,  and  the  motion  for  a  new  trial  refused,  with 
costs. 

WmLiAMS,  J.     The  facts  of  this  case  are  very  simple,  so  far  as 
they  are  material  to  the  point  upon  which  I  base  my  judgment. 
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3.  The  deceased  was  a  passenger  in  the  defendants*  train  f 

^2  Melbourne  to  Essendon;  he  was  trayelling  by  night.     After 

~  train  had  left  North  Melboame  he  rose  from  his  seat,  and  for  &• 

purpose  unexplained  put  his  head  out  of  the  window,  accordin 
rATs  ^^^  plaintiff's  version,  a  distance  of  7^  inches,  according  to 
[0KBB8.  defendants'  version,  llj^  inches.  While  the  deceased  was  in 
w,  J,  position,  and  the  train  was  speeding  towards  the  next  stat 
another  train  of  the  defendants*  passed  on  another  line  of  n 
Between  the  the  two  sets  of  rails  there  was  a  way  of  6  feet  cl 
A  door  of  one  of  the  carriages  of  the  passing  train  on  the  side  i 
to  the  train  in  which  the  deceased  was  a  passenger  was  open, 
this  open  door  struck  the  deceased  on  the  head,  and  killed  him. 
It  was  admitted  both  at  the  trial  and  during  the  argument  be 
us  that  this  open  door  in  no  way  interfered  with  the  passage  of 
train  in  which  the  deceased  was  a  passenger,  and  that  the  decei 
could  hf^ve  suffered  no  injury  from  this  open  door  had  his  head 
been  projected  out  of  the  window.  It  was  evidently  suggested  a1 
trial  that  the  deceased  had  put  his  head  out  of  the  window  to  vo 
but  if  this  be  material,  not  only  is  it  unsupported  by  evidence, 
what  evidence  there  is  negatives  the  hypothesis.  I  refer  to 
evidence  of  Horner  for  the  plaintiff  and  of  Boswell  for 
defendants,  the  only  two  passengers  in  the  carriage  who  were  ci 
to  give  evidence,  and  there  is  no  evidence  that  any  traci 
vomiting  was  found  upon  the  footboard  or  upon  any  part  of 
carriage.  We  have  therefore  the  simple  facts — (1)  That 
deceased  rose  from  his  seat  when  the  train  was  in  motion, 
voluntarily  and  for  no  assigned  purpose  projected  his  head  ou 
the  window  to  a  substantial  extent ;  (2)  that  while  he  was  in 
position  the  open  door  of  a  passing  train  struck  his  head  and  k 
him  ;  and  (8)  that  that  door  when  opened  to  its  widest  extent  ij 
way  interfered  with  the  clear  passage  of  the  train  in  which 
deceased  was  a  passenger. 

Upon   these   facts,    as    to    which    there    is    substantially 
dispute,    the   question   arises,    and  arises  I  believe   for  the 
time  in  English  courts,  whether  the  plaintiff  can,  as  the  re 
sentative    of    the     deceased,    maintain     an    action    against 
carriers.     For  the  purpose  of  considering  this  question,  I  ass 
that  there  was  evidence  of  negligence  on  the  part  of  the  defend 


Digitized  by 


Google 


rOL.  XVIIf.]  I.V  &  liVI  VICT.  ^  263 

in  respect  to  the  open  door  of  the  passing  train.     Assuming  this,  f*c. 

the  proposition  that  I  have  to  consider  appears  to  me  to  be  this —  1992 

Was  the  injury  to  the  deceased  caused  by  the  neglect  of  any  duty         £^ 
which  the  defendants  owed  to  the  deceased  ?    What  was  the  duty  «• 

owed  to  the  deceased  by  the  defendants  ?  To  convey  him  in  a  Railways 
carriage  of  the  train  by  which  he  was  a  passenger  from  Melbourne  ^Q"'^^^^'"""' 
to  Essendon  with  all  reasonable  despatch,  care,  and  caution ;  to  Williams,  J. 
provide  him  with  a  seat  in  a  reasonably  safe  and  secure  carriage;  to 
manage  the  train  in  a  reasonably  safe  and  proper  manner ;  and  to 
use  all  reasonable  means  to  keep  a  fair  way  for  the  passage  of  that 
train ;  and  if  by  any  neglect  of  that  duty  the  deceased  had  met  his 
death,  his  representative  would  undoubtedly  be  entitled  to  hold  the 
defendants  responsible  for  the  consequences.  But  I  am  unable  to 
discover  any  duty  on  the  part  of  the  defendants  to  take  precautions 
for  the  safety  of  a  passenger  who  voluntarily  projects  part  of 
himself  outside  the  carriage  in  which  the  defendants  have  contracted 
to  cany  him,  against  dangers  which  may  befall  him  by  reason  of 
such  projection,  dangers  perfectly  innocuous  to  the  train  and  to  the 
passengers  in  that  train  as  long  as  they  keep  themselves  within  the 
train.  I  use  the  word  "voluntarily"  advisedly,  for,  if  the  passenger 
is  by  any  act,  conduct,  or  default  of  the  defendants  induced  or 
invited  to  thus  project,  or  excused  from  thus  projecting  himself, 
then  a  duty  arises  on  the  part  of  the  defendants  to  take  reasonable 
precautions  to  protect  him  against  danger,  as,  for  instance,  if  a 
passenger  has  occasion  to  communicate  with  the  guard  by  means  of 
communication  placed  outside  the  window;  if,  while  he  is  reasonably 
engaged  in  this  act,  he  were  to  be  struck  by  the  open  door,  negli- 
gently so  left,  of  a  carriage  of  another  of  the  defendants'  trains 
which  happened  to  be  passing  at  the  time,  the  defendants  in  such  a 
ease  would  be  responsible  ;  so,  if  a  collision  between  two  trains  of 
the  defendants  were  imminent  through  faulty  management  on  the 
part  of  the  defendants,  and  a  passenger,  in  order  to  escape  from  the 
consequences  of  the  impending  crash,  were  to  leap  out  through  the 
window,  and  in  so  doing  injure  himself,  he  would  be  entitled  to 
recover,  because  by  default  of  the  carrier  he  would  be  held  to  be 
excused.  I  do  not  dispute  the  right  of  a  passenger  to  rise  from  his 
leat  and  lean  out  of  the  window  if  he  likes  to  do  so  ;  all  I  say  is, 
that  if  he  chooses  to  do  an  act  outside  the  carriage  which  may  be 
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daiigerons,  he  does  that  act  at  his  own  risk,  unless  he  has 
2  induced  or  invited  to  do,  or  is  excused  from  doing,  that  act  byre 

of  some  inducement,  invitation,  conduct,  or  default  of  the  defend 
Subject  to  this  qualification,  there  is  no  duty  arising  out  oi 

ilAN 

j^YB  passenger's  contract  cast  on  the  defendants  to  take  precautioni 
0NBB8.  j^jg  safety  while  he  is  in  that  position.  If  this  be  so,  the  pla 
»«)  J'  has  failed  to  establish  in  this  case  that  the  deceased  met  his  d 
by  reason  of  the  neglect  of  any  duty  which  the  defendants  ow( 
the  deceased,  and  the  undisputed  facts  do  establish  that 
deceased  voluntarily,  and  for  no  explained  purpose,  exposed  hh 
to  a  danger,  for  the  calamitous  consequences  of  which  he  ca 
legally  hold  the  defendants  responsible. 

The  most  forcible  portion  of  the  argument  addressed  t 
for  the  plaintiff  is  to  my  mind  this — that  it  was  part  of 
defendants'  contract  with  the  deceased  that  he  was  to  h 
liberty  to  make  any  reasonable  use  that  he  pleased  of 
carriage  in  which  his  ticket  qualified  him  to  travel;  that 
defendants  are  obliged  to  take  reasonable  measures  for  his  s 
while  making  such  reasonable  use ;  and  that  whether  his  use 
in  projecting  part  of  his  body  out  of  the  window  was  reasonal 
not,  is  a  question  for  a  jury.  I  might  perhaps  subscribe  tc 
proposition  that  a  passenger  is  at  liberty  to  reasonably  xm 
carriage  in  which  the  defendants  have  agreed  to  carry  him  wil 
relieving  them  from  responsibility.  Such  a  user  may  b 
implied  term  of  the  contract,  but  in  my  opinion  that  doc 
cannot  be  exteilded  to  an  act  done  outside  the  carriage,  or  to  a 
done  partly  inside  and  partly  outside.  Testing  the  propositioi 
forward  for  the  plaintiff  by  an  extreme  case — if  a  passenger  we 
project  himself  out  of  the  window  to  such  an  extent  as  to  leave 
his  feet  inside,  it  would  be  a  question  for  a  jury  whether  that  i 
reasonable  user  of  the  carriage  or  not,  and  if  a  jury  could  be  I 
to  say  that  it  was,  the  defendants  might  be  held  legally  liable. 
Less  forcible  was  the  contention  that  the  defendants  ai 
blame  for  the  accident  because  they  had  not  placed  bars  a 
apertures,  made  for  the  admission  of  light  and  air,  so  as  to  pre 
passengers  putting  their  heads  or  bodies  out  of  the  windowf 
know  of  no  obligation  upon  them  to  do  an  act  which  migl 
moments  of  great  peril  obstruct,  under  certain  circumstances 
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liable  means  of  escape.  Nor  can  I  attach  weight  to  the 
m  that  the  defendants  are  liable  because  they  had  not 
lotices  in  the  carriages  warning  passengers  that  it  was 
8  to  project  their  bodies  or  heads  out  of  the  windows, 
ight  be  special  circumstances  which  might  cast  upon  a 
ompany  the  burden  of  giving  such  a  notice,  but  no  such  ^^ 
mces  are  proved  to  have  existed  in  the  present  case,  and  I  > 
now  that  the  law  has  yet  thrown  upon  railway  companies 
of  dry-nursing  the  travelling  public.  If  the  defendants 
)ld  liable  for  this  accident,  so  could  they  be  held  liable  if  a 
r  in  a  train  proceeding  through  a  tunnel  which  was  being 
nrere  to  lean  out  of  the  window  to  ascertain  if  he  could  see 
end  of  the  tunnel,  and  whilst  thus  gratifying  his  curiosity 
)e  struck  by  scaffolding  which  in  no  way  impeded  the  fair 
\{  the  train.  I  think  that  this  appeal  should  be  allowed, 
3,  and  that  judgment  should  be  entered  for  the  defendants, 
ire,  however,  to  add  that  the  point  raised  in  this  case 
lever  to  have  been  decided  in  any  English  court.  It  has 
aently  the  subject  of  decision  in  American  courts,  and  the 
'  those  decisions  appears  to  be  in  favour  of  the  conclusion 
I  have  arrived,  though  the  reasoning  upon  which  those 
are  based  is  apparently  not  upon  the  line  upon  which  I 
ceeded.  I  have  not  overlooked  the  case  of  Gee  v.  Metro- 
^ilway  Co.,  but  the  decision  in  that  case  was  upon  a 
acts  altogether  different  from  the  facts  in  the  case  I  am 
idering.  A  reference  to  the  facts  as  stated  by  Martin,  B., 
of  the  report,  establishes  the  accuracy  of  this  observation. 
B.,  there  observes :  ''In  this  pai-ticular  case  what  occurred 
:  The  man  was  sitting  in  the  carriage ;  he  meant  to  look 
6  window  to  see  if  certain  lights  were  visible,  but  before  he 
ling  of  this  sort,  by  merely  putting  his  hand  on  the  bar, 
flew  open,  and  the  man  met  with  the  accident.  It  might 
irred  if  he  had  intended  merely  to  shift  his  seat,  if  he  had 
lly  put  his  hand  upon  the  bar.'*  The  only  comment  that 
it  necessary  to  make  upon  that  case  is  this :  that  in  that 
defendants  were  clearly  guilty  of  a  breach  of  duty  to  their 
r,  namely,  of  the  duty  to  have  and  maintain  the  carriage  in 
I  travelled  in  a  reasonably  safe  and  secure  condition,  and 
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that  it  was  by  reason  of  their  negligent  non-obseryance  of  that  i 
that  the  plaintiff  sustained  injury. 

I  regret  that  I  differ  from  the  views  of  my  two  learned  bretl 
in  the  Court  of  Appeal,  and  from  those  also  of  the  learned  prin 
judge ;    the  fact  that   their  views   are  opposed   to   mine  m 
diminishes  the  confidence  that  I  otherwise   would   feel  in 
soundness  of  my  judgment. 

Solicitor  for  appellants  :  Ouinnesa,  Crown  Solicitor. 
Solicitor  for  respondents :  GiUott,  Croker  dt  Snowden. 

w.  H.  a 


1892 


MOORE  c.  FERGUSSON. 
MOORE  c.  FERGUSSON  k   MITCHELL. 

Building  contract — Contract  under  teal — Departure  from  contract — Farol  e 
tion  Jklly  performed — Provision  for  employment  of  particular  archUeet- 
provieion  for  another  architect  in  cote  of  inability  to  act — Implied  condOi 
Condition  precedent — Novation  of  contract — Nudmm  pactum — Variaiic 
contract — JErrore  of  account. 

The  plaintiff  did  certain  work  and  supplied  certain  materials,  in  the  erectic 
a  fieictory  for  the  defendants,  under  two  contracts  under  seal,  and  also  did  oc 
extras  in  connection  therewith,  and  he  claimed  and  was  paid  663/.  7«.  9d,  in  e 
of  what,  in  the  opinion  of  a  referee  to  whom  the  case  was  referred,  was  i 
due  to  him  under  the  contracts.  Under  the  first  of  the  contracts  under  i 
most  of  the  work  was  done  Nahum  Barnet  was  to  he  the  architect,  an 
provision  was  made  for  the  appointment  of  another  in  the  event  of  his  1 
unable  or  declining  to  act.  Payments  were  to  be  made  on  the  certificate  o 
architect.  Barnet  never  acted  as  architect,  but  one  John  H.  Grainger,  bj  the 
direction  of  the  defendants,  and  with  the  knowledge  and  acquiescence  of  the  pli 
from  the  commencement  to  the  end  of  the  work,  actually  superintended  the  i 
and  performed  the  functions  of  architect.  The  plaintiflf  dealt  with  him  as 
throughout  the  whole  of  the  work.  The  above  amount  was  certified  to  by  €hra 
as  the  architect 

Held,  that  even  supposing  there  to  have  been  a  departure  from  the  sealed 
tract,  that  did  not  avoid  Grainger's  certificate,  for  either  the  departure  wa 
wrongful  act  of  the  defendants  to  which  the  plaintiff  submitted  and  of  which 
had  had  the  full  benefit,  or  the  terms  of  the  deed  were  varied  by  a  parol  agree 
between  the  parties,  valid  in  equity,  and  the  contract  so  varied  was  fully  perfo 
by  the  plaintiff. 

Held  further,  that  the  first  contract  being  based  on  the  assumption  that  B 
would  be  willing  and  able  to  act  as  architect,  contained  an  implied  condition  tl 
should  only  have  effect  in  that  event,  and  that  the  substitution  of  Qrainge 
Barnet  was  no  departure  from  the  original  contract,  but  a  new  agreement,  ado] 
the  terms  of  the  original  contract,  with  Grainger's  name  inserted  in  it  in  pis 
Barnet's. 
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g  contract  under  leal  provided  that  the  builder  should  be  paid  bj  the 
\m  time  to  time,  after  the  expiration  of  seven  days  after  the  architect's 
the  amount  had  been  presented  to  them.  After  the  presentation  of  the 
-Uficate,  but  before  the  seven  days  had  elapsed,  the  employers  gave  their 
te  to  the  builder  for  4,0802. 4«.  Gd.^  and  he  signed  the  following  document 
it  not  under  seal : — "  Dear  Sirs, — In  consideration  of  your  giving  me 
ory  note  for  4,080/.  4f.  6d,,  being  the  balance  claimed  by  me  in  respect 
ct  for  buildings  on  the  Tarra  Bank,  I  hereby  agree  that  I  will  not  ask 
ent  on  account  of  my  contract  for  the  chimney  and  other  works  at  the 

until  they  are  completed,  and  accounts  passed  by  Mr.  Clarkson,  clerk 
I  that  if  any  error  be  found  by  you  in  the  account  for  which  the  said 
)te  is  given,  any  amount  over-paid  may  be  deducted  by  you  from  any 
ome  due  to  me  under  the  contract  for  the  chimney  and  other  works." 
t  it  was  to  be  presumed  from  the  builder's  taking  the  note  that  it  was 

to  him,  although  the  amount  had  been  certified  by  the  architect,  and 
ement  was  therefore  good,  notwithstanding  that  it  departed  from  the 

7,  that  such  agreement  contemplated  the  correction  of  not  merely 
lie  addition  of  figures,  but  other  errors  in  the  account,  such  as  charges 
executed,  or  materials  not  supplied,  or  for  things  already  charged  for, 
id  not  contemplate  that  the  judgment  of  the  architect  should  be  inter- 
ad  did  not  therefore  apply  to  the  quality  of  work  or  materials,  or  to 
oe  or  deduction  should  be  made  in  respect  thereof. 

¥  for  judgment  upon  a  referee's  report. 

tion    was    brought    by    Moore    against   Fergusson   for 

5d.y  and  interest  at  6  per  centum  per  annum,  for  work 

done  and  materials  provided  by  the  plaintiff  for  the  defen- 

is  request,  and  for  money  found  to  be  due  on  accounts 

mother  action  by  Moore  against  Fergusson  &  Mitchell 

it  for  work  done  and  materials  provided  by  the  plaintiff 

mdants  at  their  request,  and  for  goods  sold  and  delivered, 

iterest   upon   money   due  from   the  defendants   to   the 

ind  for  money  due  on  accounts  stated.      The  amount 

I  this  action  was  l,616i.  13«.  8d.— less  37i.   17«.  6d. 

made  by   defendant's   architect,  less  1,0002    cash    on 

iss  59L  158.  on  contra  account  by  stationeiy  supplied  by 

to   plaintiff,  leaving  a  balance  due  to  the  plaintiff  of 

d.      On  this  amount  the  plaintiff  also  claimed  interest 

intum  per  annum. 

two  actions  were  consolidated,  and  a  defence  and  counter- 

e  consolidated  actions  was  put  in.     The  defence  stated: — 

ie  year  1888  the  plaintiff  did  certain  work,  and  supplied  certain  materials 
idante  under  a  contract  in  writing  for  the  erection  of  a  factory,  and  was 
amount  he  claimed  therefor. 
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**  2.  The  defendants  have  since  diacovered  as  the  fact  is  that  the  plaintiif  waspiid 
a  sum  largely  in  excess  of  the  snin  really  due.  Particulars — Amount  of  OTerchii^ 
as  follows." 

Then  followed  a  number  of  items  showing  the  alleged  over- 
charges to  amount  to  1,0012.  8^.  6ef. 

*'  3.  At  the  time  when  the  defendants  paid  the  plaintiff  for  the  said  work  it  wu 
agreed,  that  if  the  defendants  found  any  en-or  in  the  said  account  so  paid,  any 
amount  overpaid  might  be  deducted  from  the  amount  now  sued  for. 

"  4.  The  plaintiff  is  also  indebted  to  the  defendants  for  goods  sold  and  delivered 
by  the  defendants  to  the  plaintiff.    Particulars — 68/.  6f .  6<2. 

"5.  The  defendants  claim  to  set  off  the  said  two  sums  of  1,001/.  Bs,  6<i.  and 
68/.  6«.  6<{.  against  the  plaintiff's  claim.*' 

The  plaintiflf's  reply  was  : — 

**  1.  Except  as  to  paragraph  4  he  joins  issue. 

''  2.  As  to  the  said  sum  of  68/.  6f .  6(/.  mentioned  in  paragraph  4  he  says  that  he 
admits  the  same,  but  as  to  the  sum  of  59/.  15«.,  portion  thereof  he  says  he  hat 
already  g^ven  the  defendants  credit  for  the  same  in  the  abovementioned  action,  and 
the  defendants  are  consequently  not  entitled  to  set  off  the  said  sum  of  59/.  ISt." 

After  the  close  of  the  pleadings  an  order  of  reference  was 
obtained  by  consent,  and  the  case  referred  to  a  referee,  who  reported 
as  follows : — 

*'  As  to  the  issues  raised  by  paragraph  1  of  the  defence  and  oounterclidm  I  report 
that  the  plaintiff  did  in  the  year  1888  do  certain  work,  and  supply  certain  materials, 
for  the  defendants  under  two  contracts  under  seal,  and  dated  respectively  25th  Haj 
1887  and  20th  September  1887,  and  also  certain  exti*as  done  in  connection  with  such 
contracts,  and  the  plaintiff  was  paid  the  full  amount  he  claimed  in  respect  thereof. 

"  2.  As  to  the  issues  raised  by  paragraph  2  of  the  defence  and  counterdaim  that 
the  plaintiff  was  paid  a  sum  in  excess  of  the  sum  that  was  really  and  properly  due,  I 
find  that  the  sum  of  663/.  1$.  9d.  was  so  paid  in  excess. 

**  8.  As  to  the  issues  raised  by  paragraph  3  of  the  defence  and  counterclaim.  I 
report  that  the  plaintiff  did  on  the  21st  day  of  December  1888  agree  that  if  Uie 
defendant  should  find  any  error  in  the  account  so  paid  any  amount  overpaid  should 
be  deducted  from  the  amount  now  sued  for  by  the  plaintiff,  and  signed  the  following 
document : — 

<*  Melbourne,  2l8t  December  188& 
**  Messrs.  Fergusson  &  Mitchell. 
"  Dear  Sirs, — 
"  In  consideration  of  your  giving  me  your  promissory  note  for  4^060/.  4f.  6i., 
being  balance  claimed  by  me  in  respect  of  my  contract  for  buildings  on  the  T&r» 
Bank,  I  hereby  agree  that  1  will  not  ask  for  any  payment  on  account  of  my  contract 
for  the  chimney  or  other  works  at  the  said  buildings  until  they  are  completed  and 
accounts  passed  by  Mr.  Clarkson,  clerk  of  works,  and  that  if  any  error  be  found  by 
you  ill  the  account  for  which  the  said  promissory  note  is  given  that  any  amount  over- 
paid may  be  deducted  by  you  from  any  money  to  become  due  to  me  under  the 
contract  for  the  chimney  and  other  works. 

"  (Sd.)     Javks  Mookb." 
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"4  Afi  to  the  issue  raued  by  paragraph  4  of  the  defence  and  counterclaim  that 
the  platntiif  was  [indebted  to  the  defendants  for  goods  sold  and  delivered  by  the 
defendants  to  the  pbuntiff,  I  find  that  the  plaintifi'  is  indebted  to  the  defendants  in 
theioniof  8/.  ll#.6<{/> 

The  report  was  subsequently  remitted  to  the  referee  for  further 
consideration,  with  a  direction  to  state  any  points  of  law  that  were 
raised  before  him,  and  to  find  specially  such  facts  as  might  be 
necessary  to  determine  the  whole  case  according  to  the  view  which 
the  Court  might  take  on  these  points.  The  referee  accordingly 
farther  reported  as  follows : — 

'*I  find  the  foUowing  special  facts : — 1.  The  amount  claimed  by  plaintiff  under  the 
eootnets  in  writing  referred  to  in  paragraph  1  of  the  defence  was  certified  to  by 
John  H.  Grainger  as  the  architect,  and  was  paid  by  the  plaintiff  in  full  and  included 
all  the  items  set  forth  in  the  columns  headed  '  Defendants'  charges/  in  the 
pvticolars  at  the  foot  of  paragraph  2  of  the  defence. 

2.  Portion  of  the  work  so  claimed  for  was  included  in  the  contract  of  25th  May 
1887,  and  other  portions  were  not  included  in  the  contract  or  either  of  them  but 
were  in  my  opinion  charged  at  an  excessive  price,  and  for  such  other  portions  I 
luve  allowed  what  I  consider  a  fair  charge.  All  my  findings  are  set  out  hereunder, 
together  with  special  remarks  and  findings  as  to  certain  portions  of  the  work." 


Item. 


Deacription 
Work. 


Plaintiff's 
Charges. 


Special 
Remarks. 


Full  Amount 
allowed  by 
Referee. 


(The  items  set  forth  showed  that  the  plainti£f  had  in  the 
referee's  opinion  overcharged  to  the  total  amount  of  6682.  Is.  9d., 
including  charges  made  for  work  not  executed,  materials  not 
supplied,  and  douhle  charges  to  the  amount  of  862.  lis.  6d.) 

**  3.  At  the  time  when  the  defendants  paid  the  plaintiff  the  amount  of  his  said 
daim  there  was  an  agreement  dated  21st  December  1888  entored  into  between  them, 
which  was  pat  in  eridence  before  me  and  is  set  out  in  paragraph  3  of  my  former 
rsport. 

4.  The  sam  of  591.  15«.  mentioned  in  paragraph  2  of  the  reply  was  credited 
to  the  defendants  by  the  plaintiff  in  his  claim. 

5.  From  and  after  the  commencement  of  the  work,  viz.,  20th  September  1887,  and 
down  to  the  end  of  the  work,  the  person  actually  superinteuding  all  works  and 
performing  the  functions  of  architect  thereto  was  John  H.  Grainger. 

6.  The  plaintiff  knew  of  and  acquiesced  in  the  said  John  H.  Grainger  so  superin> 
tending  aU  the  said  works  and  performing  the  said  functions,  and  dealt  with  him 
as  such  architect  throughout  the  whole  of  the  work. 

7.  The  said  John  H.  Grainger  so  superintended  the  work  and  acted  as  architect 
in  rdatkm  thereto  throughout  the  whole  of  the  work  by  the  oral  durection  and  with 
the  knowledge  and  consent  of  the  defendants. 

8.  Except  as  aforesaid  there  was  no  appointment  of  any  person  as  architect 
other  than  the  appointmente  contained  in  the  contracts  of  25th  May  1887,  and 
20th  September  1887. 
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i92  The  points  of  law  raised  before  me  were  as  follows  : — "  (I.)  Counsel  on  bel 

the  plaintiff  contended,  first,  that  the  work  was  done  under  agreements  UDd( 
^  and  that  the  rights  of  the  parties  under  the  agreements  under  seal  could  no 

D8BON.       matter  of  law  be  varied  by  a  mere  writing  such  as  the  third  agreement,  bei 
Q^^  said  agreement  of  the  2l8t  December  1888,  and  that  therefore  the  third  agn 

9.  was  inadmissible  in  evidence.     And  (2)  that  if  the  said  third  agreement  was 

USSON       sihle  its  meaning  was  simply  that  if  any  patent  mistake  was  discovered  it  sho 
'^  eorrected,  but  not  that  where  it  was  a  question  of  amount  or  allowance  or  qual 

judgment  of  some  third  power  should  be  substituted  for  that  of  the  architect 

yjfdf  J.       the  contract. 

'  On  behalf  of  the  defendants  it  was  contended,  first,  that  the  above  point 

not  open  on  the  pleadings ;  and,  secondly,  that  they  were  not  tenable.  Coun 
the  plaintiff  asked  that  I  should  amend  the  pleadings  if  necessary,  and  tl 
objected  to.  I  declined  to  exercise  my  jurisdiction  (if  I  possessed  any)  as  to  s 
ment." 

Both  the  plaintiff  and  defendants  moved  for  judgment  oi 
reports. 

Madden  and  Mitchell  for  the  plaintiff. 

Isaacs  and  Bryant  for  the  defendants. 

Cur.  adv.  vul 

HoLBOYD,  J.  The  only  materials  that  I  have  properly  1 
me  upon  which  to  found  my  judgment  are,  hesides  the  pleac 
which  could  be  amended  if  necessai-y,  the  two  reports  of  the  r< 
and  the  two  contracts  annexed  to  his  first  report  as  therein  i 
and  thereby  made  part  thereof.  A  number  of  exhibits  were 
and  commented  upon,  which,  however  useful  to  enable  me 
readily  to  apprehend  the  subject  matter  of  the  controversy  bel 
the  parties,  I  am  bound  to  discard  absolutely  in  performiu 
functions  as  judge.  I  am  no  more  entitled  to  regard  exhibii 
made  part  of  the  referee's  reports  than  any  of  the  oral  testi 
adduced  before  him.  When  the  cause  came  on  for  hearing 
before  any  evidence  was  taken  or  point  of  law  argued,  it  was  I 
consent  of  the  parties  ordered  that  all  the  issues  of  fact  i 
consolidated  actions  should  be  tried  by  the  referee ;  and  he  n 
report,  which  was  subsequently  remitted  to  him  for  further 
sideration  with  a  direction  to  state  any  points  of  law  that 
raised  before  him  and  to  find  specially  such  facts  as  migl 
necessary  to  determine  the  whole  case  according  to  the  view 
the  Court  might  take  on  those  points.  The  second  report 
the  points  of  law  that  were  raised  before  the  referee  and 
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certain  facts  specially ;  but  I  mnst  still  keep  the  first  report  under 
consideration,  because  the  second  does  not  reject  it  but  upholds  it 
while  explaining  its  meaning.  The  Court  was  not  moved  to  set 
aside  or  remit  the  second  report,  and  my  duty  is  now  to  determine 
those  points  of  law,  and  those  only,  which  were  raised  before  the 
referee,  or  which  arise  upon  the  pleadings  or  upon  the  referee's 
special  findings,  and  subject  thereto  to  accept  his  findings  upon  the 
issnes  as  conclusive. 

By  his  first  report  the  referee  found  that  the  plainti£f  did  certain 
work  and  supplied  certain  materials  for  the  defendants  under  two 
contracts  under  seal,  dated  respectively  25th  of  May  1887  and  20th  of 
September  1887,  and  also  did  certain  extras  in  connection  with  such 
contracts,  and  that  he  claimed  and  was  paid  in  respect  thereof  a  sum 
which  was  668Z.  Is.  9d.  in  excess  of  what  was  really  due  to  him. 
In  his  second  report  the  referee  explained  that  the  amount  claimed 
by  the  plaintiff  included  all  the  sums  set  forth  in  the  column  headed 
"Defendants'  charges  "  in  the  particulars  at  foot  of  paragraph  2  of 
the  defence ;  that  this  amount  was  certified  to  by  John  H.  Grainger 
as  the  architect ;  that  from  the  commencement  to  the  end  of  the 
wwk  the  person  actually  superintending  all  works  and  performing 
the  fonctions  of  architect  in  relation  thereto  was  John  H.  Grainger; 
that  the  plaintiff  acquiesced  in  Grainger's  superintendence,  and 
dealt  with  him  as  architect  throughout;  and  that  Grainger  so 
saperintended  and  acted  with  the  knowledge  and  consent  of  the 
defendants  and  by  their  oral  direction.  By  '*  certified"  I  must 
understand  the  referee  to  mean  properly  certified,  no  objection 
having  been  taken  to  the  form  of  the  certificate.  The  heading 
"Defendants'  charges"  in  the  particulars  in  paragraph  2  of  the 
defence  is  an  obvious  blunder.  It  should  be  read  ''Plaintiff's 
charges."  The  referee  further  explained  that  portions  of  the  work 
were  not  included  in  either  of  the  contracts,  by  which  he  obviously 
meant  not  included  in  the  contract  price,  and  that  for  such  portions 
he  had  allowed  what  he  considered  a  fair  price.  It  was  contended 
for  the  defendants  that  the  plaintiff's  alleged  overcharges  for  extras 
reUted  to  extras  done  in  connection  with  the  contract  of  the  26th  of 
May,  as  would  appear  to  be  the  case,  at  least  with  respect  to  most 
of  them,  and  that  under  that  contract  Nahum  Barnet  was  the 
architect,  no  provision  having  been  made  for  the  appointment  of 
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another  architect  in  the  event  of  his  being  unable  or  declining  to 
act,  and  that  consequently  upon  the  issue  as  to  overpayment,  apart 
from  the  agreement  set  up  by  the  third  paragraph  of  the  defence, 
Orainger's  certificate  went  for  nothing,  inasmuch  as  the  substitu- 
tion of  Grainger  as  architect  in  the  place  of  Barnet  was  a  departure 
from  the  sealed  contract.      The  referee  has  not  expressly  stated 
that  this  point  was  raised  before  him,  but  his  special  findings 
indicate  that  it  must  have  been  brought  under  his  notice.     It  was 
so  little  pressed,  that  I  have  scarcely  had  the  advantage  of  hearing 
argument  either  for  or  against  it.    If  however  there  was  a  departure 
from  the  sealed  contract,  the  answer  is ;  either  that  the  departure 
was  the  wrongful   act  of  the  defendants  to  which  the  plaintiff 
submitted,  and  of  which  they  have  had  the  full  benefit — See  O'Keefe 
V.  The  Board  of  Land  and  Works  (a) ;  Ford  v.  Young  (b) — or  that  , 
the  terms  of  the  deed  were  varied  by  a  parol  agreement  between  the 
parties,  valid  in  equity,  and  that  the  contract  so  varied  was  folly 
performed  by  the  plaintiff:  See  Nash  v.  Armstrong  (c) ;  Frogley  ?. 
The  Earl  of  Lovelace  (d) ;  and  compare  The  Thames  Ironworks 
Co.  V.   The  Royal  Mail,  etc.,  Co.  (e).      But  the  contract  of  the 
25th  of  May,  as  I  read  it,  is  based  upon  the  assumption  that  Barnet 
would  be  able  and  willing  to  act  as  architect,  and  I  think  it  contains 
an  implied  condition  that  it  should  only  have  effect  in  that  event. 
It  is  not  an  unfair  inference  from  the  conduct  of  the  parties  that 
Barnet  either  could  not  or  would  not  act.     Thence  it  follows  that 
the  substitution  of  Grainger  for  Barnet  was  no  departure  from  the 
original  contract,  but  a  new  agreement,  rendered  necessary  by  the 
failure  of   the  original   contract,   and    adopting   its  terms  with 
Grainger's  name  inserted  in  place  of  Bamet's. 

I  have  next  to  consider  the  effect  of  the  agreement  averred  in 
the  third  paragraph  of  the  defence,  which  was  put  into  writing  and 
signed  by  the  plaintiff,  but  not  sealed.  It  is  set  forth  at  length  in 
the  referee's  first  report,  and  is  as  follows : — 

*'  Messra.  FergussoD  &  Mitchell,  **  Melbourne,  2lBt  December  1888. 

**  Dear  Sirs, 
*'  In  consideration  of  your  giving  me  your  promissory  note  for  4,060^.  4r.  Qd,, 
being  the  balance  claimed  by  me  in  respect  of  my  contract  for  buildings  on  the  Yam 


(a)  1A.J.R.  145. 

(b)  8  V.L.R.  (L.)  93. 

(c)  10C.B.(N.S.)259,262,jpcrWille8,J. 


((Q   John.  838. 

(e)    8  Jur.  (N.S.)  100. 
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Bink,  I  hereby  agrM  that  I  will  not  ask  for  any  payment  on  account  of  my  contract 
for  the  ehimoey  and  other  works  at  the  said  building  until  they  are  completed  and 
aoooonti  passed  by  Mr.  Clarkson,  clerk  of  works ;  and  that  if  any  error  be  found  by 
yoQ  in  the  account  for  which  the  said  promissory  note  is  given,  any  amount  overpaid 
may  be  deducted  by  you  from  any  money  to  become  due  to  me  under  the  contract  for 
the  chimney  and  other  works. 

"Jambs  Moobs." 


To  defeat  this  agreement  the  plaintiff's  counsel  in  his  turn 
tTailed  himself  of  the  common  law  doctrine,  and  insisted  that  the 
doenment  was  inadmissible  in  evidence  as  contravening  the  deed. 
I  am  not  of  that  opinion.  It  may  certainly  have  been  a  benefit  to 
the  plaintiff  to  get  the  promissory  note,  although  the  amount  of  it 
hid  been  certified  by  the  architect  as  payable.  The  defendants 
were  not  bound  to  pay  the  amount  until  the  expiration  of  seven 
days  after  the  architect's  certificate  had  been  presented  to  them. 
From  the  plaintiff's  taking  the  note  I  presume  that  the  giving  of 
it  was  an  advantage  to  him,  and  the  agreement  was  therefore  good, 
notwithstanding  that  it  departed  from  the  deed.  But  upon  the 
eonstniction  of  the  agreement  I  adopt  Mr.  Mitchell's  argument  to 
a  great  extent,  though  not  entirely.  As  to  the  quality  of  work  or 
materials,  as  to  how  much  should  be  allowed  for  particular  extras, 
as  to  whether  one  kind  of  material  had  been  properly  supplied  in 
lien  of  another,  and  what  allowance  or  deduction  should  be  made 
in  respect  thereof,  I  think  it  was  not  meant  that  the  judgment  of  a 
third  person  should  be  substituted  for  that  of  the  architect.  These 
questions  all  necessitated  the  exercise  of  discernment.  But  I  think 
it  was  meant  that  something  more  than  mere  mistakes  in  the 
addition  of  figures  should  be  corrected.  If  in  the  account  there 
were  charges  for  works  which  had  never  been  executed,  or  for 
material  which  had  never  been  supplied,  or  if  the  same  thing  was 
diarged  for  twice  over,  those  were,  strictly  speaking,  errors  in  the 
account,  and  quite  different  from  errors  of  judgment  on  the  part  of 
the  architect.  If,  as  was  to  be  presumed,  the  architect  had  done  his 
daty  honestly,  they  were  mere  oversights,  and  I  think  the  parties 
contemplated  that  they  should  be  corrected.  Thus  interpreting 
the  agreement  of  the  21st  of  December  1888  the  defendants  are 
entitled  under  the  2nd  and  8rd  paragraphs  of  the  defence  to  set  off 
against  the  amount  sued  for  the  sum  of  862.  lis.  6d.    Under  the 
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4th  paragraph  of  the  defence  the  defendants  are  farther  entitle 
set  off  the  sum  of  8i.  11«.  Cc?.,  as  to  which  there  has  beei 
dispute.  The  set-off  reduces  the  plaintiff's  claim  to  4282. 18s. 
and  I  direct  judgment  to  be  entered  for  the  plaintiff  for 
amount,  with  costs  of  the  action  excepting  the  costs  of  the  tris 
the  referee,  and  I  order  that  the  parties  respectively  abide  their 
costs  of  that  trial. 

Solicitors  for  plaintiff:  Oillott,  Croker  dt  Co. 
Solicitors  for  defendants :  Davies,  Campbell  d  Davies. 

A.J. . 


In  thb  Will  ob  thb  RIGHT  REVEREND  CHARLES   PERRY, 
BISHOP   OF    MELBOURNE. 

Probate  practice — Duplicate  wilU — Evidence  of  identity — Alterations  and  obi 
tione — Examination  with  microscope — Name  in  full  of  attesting  wiit 
Mesidencs  of  attesting  witness — Solicitor — Solicitor's  clerk. 

Where  the  Coart  was  asked  to  g^rant  probate  of  duplicates  of  a  will  and 
codicils  it  refused  to  act  on  the  affidavit  of  one  of  the  applicants  that  thej 
identical  with  the  originals  in  England  where  such  applicant  could  only  hare  It 
bj  information  received  f^m  England  that  thej  were,  hut  required  an  affidavit 
someone  who  could  speak  of  his  own  personal  knowledge  either  to  that  fact 
facts  which  would  go  to  prove  it. 

Where  there  are  a  number  of  alterations  and  obliterations  in  a  will  and  there 
extrinsic  evidence  to  show  when  they  were  made,  the  Court  will  allow  the  will 
examined  by  some  expert  with  a  microscope  with  the  view  of  establishing  the  i 
possible. 

On  an  application  for  probate  of  a  will  the  Court  requires  the  full  name  of 
attesting  witness  to  be  given,  and  the  residence  of  each  witness  at  the  time  the  ail 
is  sworn,  or  if  that  cannot  be  ascertained  then  the  last  known  place  of  residence 

The  evidence  given  should  be  such  as  to  enable  the  witness  to  be  found  as 
and  expeditiously  as  possible,  even  after  a  lapse  of  years.     A  solicitor's  ph 
business  is  a  sufficient  description  of  his  residence,  but  the  place  of  business  < 
master  is  not  sufficient  in  the  case  of  a  solicitor's  clerk,  even  though  he  be  emf 
thereat. 


Motion  for  prohate  of  the  will  and  three  codicils  of  Chi 
Perry,  deceased,  formerly  Bishop  of  Melbourne. 
The  facts  sufficiently  appear  from  the  judgment. 


Weigall  in  support  of  the  motion. 


Cur.  adv.  vuU 
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OYD,  J.  On  the  8rd  of  this  month  Mr.  Weigall  moved 
t  to  grant  probate  of  a  will  and  three  codicils  of  Charles 
ieased,  formerly  Bishop  of  Melboarue.  These  documents 
3d  to  be  duplicates  of  a  will  and  three  codicils  left  by  the 
and  intended  to  be  proved  in  England. 
98tator  died  in  England  on  the  2nd  of  December  1891.  By 
f  which  probate  is  sought  Henry  Henty,  Thomas  A'Beckett, 
am  Edward  Morris  are  appointed  executors  and  trustees  as 
itator's  property  in  Australia,  and  certain  other  persons 
imed  are  appointed  executors  and  trustees  as  to  all  his  estate 
3  excepting  his  Australian  property.  Mr.  Morris  has  made 
it,  in  which  he  says  that  after  the  death  of  the  deceased 
ed  from  Sydney  Gedge  Esquire  (one  of  the  testator's 
)xecutorSy  and  a  member  of  the  firm  of  Gedge,  Kirby  & 
10  had  been  the  testator's  solicitors  in  London,  and  whom 
ill  he  directed  to  be  employed  as  solicitors  to  his  estate)  a 
m  which  the  following  are  extracts  : — 

>hop  "  (meaning  the  late  BUhop  Perry)  "  made  a  will  and  three  codicils 
,  leaying  one  port  in  my  care  and  keeping  the  other  himself,  and  it  haa 
^ntion  to  prove  one  part  here  and  to  send  you  the  other.  But  hitherto 
br  the  other  part  amongst  his  papers  has  been  fruitless.  I  can  only  find 
>dicil,  and  if  the  original  will  and  two  codicils  are  not  found  I  suppose  it 
isary  to  send  you  an  official  copy  of  the  probate  when  the  other  originals 
poduced.  Meanwhile  I  send  for  your  'information  an  examined  copy  of 
codicils." 

1  letter  Mr.  Morris  received  a  document  containing  what 

to  be  copies,  though  not  fac-similes,  of  the  will  and 

'  which  I  have  been  asked  to  grant  probate.     Subsequently 

d  a  further  letter  from  Mr.  Gedge,  enclosing  that  will  and 

[oils.     Mr.  Morris  deposes  that  he  has  himself  examined 

and  those  codicils  with  the  documents  containing  the 

at  out  by  Mr.  Gedge,  and  finds  that  they  are  identical. 

tates  that  the  copies  are  examined  copies  of  the  originals 

id,  but  this  he  could  not  know  except  from  the  information 

obtained  from  Mr.  Gedge.     There  is  no  such  evidence 

as  the  Court  is  in  the  habit  of  acting  upon  to  show  that 

nents  sent  out  here  as  examined  copies  of  originals  in 

are  what  they  have  been  stated  to  be;   or  otherwise  to 

%i  is  alleged,  that  the  will  and  three  codicils  of  which  I 
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2  have  been  asked  to  grant  probate  are  in  reality  dnplicates.    In 

.«.  own  mind  I  have  not  the  least  doubt  about  the  matter ;  bnt 

^'  Court  has  always  been  accustomed,  and  I  think  very  properly 
^^.  require  an  affidavit  from  someone  who  can  speak  of  his  own  perse 
knowledge  either  to  the  fact  which  it  is  sought  to  prove  or  to  fi 
which  go  to  prove  it.  In  the  case  of  John  Oust  (a),  a  testator,  i 
died  possessed  of  property  in  Victoria  and  also  in  New  So 
Wales,  had  executed  duplicate  wills,  his  object  being  to  em 
probate  to  be  obtained  in  each  colony  as  of  an  original  documi 
The  Court  granted  probate  of  one  of  them,  directing  the  faci 
there  being  a  duplicate  to  be  specially  mentioned  in  the  grant.  '. 
there  the  existence  of  the  duplicate  was  mentioned  in  the  testal 
of  each  will,  which  ran  thus — **  In  witness  whereof  I  the  said  J 
Cust,  the  testator,  have  hereunto  and  to  a  duplicate  hereof  set 
hand,  etc." ;  nor  have  I  any  reason  to  suppose  that  the  ni 
affidavit,  showing  the  document  not  before  the  Court  to  l 
duplicate,  was  in  that  case  dispensed  with. 

The  will  submitted  for  probate  contains  a  number  of  in 
lineations  and  other  alterations,  mostly  very  insignificant, 
appears  to  have  been  written  with  a  typewriter,  and  a  ^ 
many  misspellings  have  been  corrected  by  striking  out  let 
or  writing  one  letter  over  another.  Some  of  the  alterat 
have  been  initialled  by  the  testator.  ^'Candlebrum"  has  1 
cancelled  and  "Candelabrum"  written  over  it  on  the  first  ] 
page  of  the  will.  On  the  fifth  page  the  word  ''my"  has  been  sti 
through,  and  the  word  ''any"  written  over  it,  so  that  the  sent< 
runs  now — "And  my  Australian  trustees  shall  pay  to  my  wife 
sums  standing  to  my  account  or  current  account  in  any  banl 
Australia  at  the  time  of  my  death,"  whereas  it  read  before,  "  in 
bank  in  Australia."  On  the  sixth  page  the  word  "anything" 
been  interlined  to  come  between  the  words  "notwithstanding" 
"herein  contained."  The  last  line  of  the  seventh  page  has  ] 
struck  out,  and  the  first  line  on  the  eighth  page  inserted.  T. 
are  the  only  alterations  that  have  been  initialled,  and  in  my  opi 
none  of  the  others  are  of  any  importance.  One  of  these,  and 
one,  might  be  so,  viz.,  the  change  of  the  word  "my"  into  "any 
it  should  turn  out  that  at  the  time  of  the  testator's  death  there  y 

(a)  9  V.L.R.  (I.)  54. 
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Boms  of  money  standing  to  his  account  or  current  account  in  more  1892 

banb  than  one  in  Australia.     There  was  no  extrinsic  evidence  to  jr»  re 

show  at  what  time  the  interlineations  and  obliterations  appearing  on  P™y. 
the  face  of  the  will  were  made,  and  when  that  is  the  case  the  Bolroyd,  J, 
presumption  usually  is  that  they  were  made  after  the  execution  of 
ihe  will.  The  will  itself  aiSbrds  no  clue  to  the  time  when  they  were 
made  except  in  the  nature  of  the  alterations.  It  is  certainly  more 
probable  that  the  mistakes  of  the  typewriter  should  have  been 
corrected  before  than  after  the  execution  of  the  will.  In  the  will  of 
Purvit  (6),  Mr.  Justice  Molesworth  said  : — 

"The  will  was  prepared  and  engroflsed  by  a  solicitor  in  town,  who  sent  it  to  the 
totitor,  and  the  testator  expressed  to  him  an  intention  of  altering  it.  The  attesting 
witnesses  say  that  jnst  before  its  execution  the  testator  in  their  presence  initialled 
nrioQs  interlineations  and  alterations  in  the  will,  but  that  they  cannot  identify  such, 
bat  believe  that  the  will,  when  executed,  was  in  its  present  state.  It  was  not  read* 
llicre  are  a  number  of  interlineations  in  the  will,  all  marked  with  the  testator's 
initials,  also  of  obliterations,  none  of  them  so  marked,  but  some  of  them  corresponding 
with  the  interlineations,  that  is,  words  rendered  unfit  by  the  interlineation.  As  far 
as  I  csn  judge,  the  interlineations,  the  obliterations,  and  signatures  of  execution  were 
written  with  the  same  pen  and  ink  and  at  the  same  time.  I  think  that  this  affords 
nfficient  evidence  to  enable  me  to  admit  to  probate  the  document  with  all  initialled 
inteilineations,  deluding  all  obliterations  the  beginning  of  which  is  under  an 
iateriineatioii." 

"Obliterations"  in  the  above  extract  means  "words  attempted 
to  be  obliterated";  and  the  case  is  an  authority  for  admitting 
initialled  alterations  to  probate  where  some  were  made  previously 
to  execution  and  all  appear  to  have  been  made  at  the  same  time. 
The  will  of  the  late  Mr.  Justice  Stephen  was  a  holograph  will, 
containing  some  very  trifling  alterations,  and  the  Court  granted 
probate  with  the  alterations:  Re  Stephen^ b  WiU  (c).  The  judge 
there,  following  the  case  of  In  re  Hindmarsh^  looked  at  the  will  for 
himself,  and  concluded  that  the  alterations  were  made  at  the  time 
when  the  will  was  written,  in  Which  opinion  he  was  fortified  by  the 
evidence  of  an  expert  who  had  examined  the  will.  In  the  will  of 
Armitrong  {d)^  Mr.  Justice  Molesworth  granted  probate  of  a  will  as 
altered  where  the  alterations  were  absolutely  unimportant,  although 
DO  witness  was  found  who  could  depose  whether  they  were  made 
before  the  execution  of  the  will  or  not,  but  one  of  the  witnesses 
swore  that  they  were  in  the  handwriting  of  the  testator.  This  case 
comes  nearer  to  the  present  than  any  other  which  I  have  been  able 
(h)  8  V.L.R,  (I.),  p.  39.  (o)  7  V.L.R.  (I.)  69.  (<0  «  A.L.T.  48. 
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to  discover,  but  is  not  exactly  parallel.     Were  I  to  grant  probate  of 

Tn  re  this  will  I  sliould  be  disposed  to  grant  it  with  all  the  alterations 

^^a^'        excepting  those  which   have   been   initialled,  unless  it  could  be 

Hoiroffd,  J.     proved  to  my  satisfaction  that  the  minor  corrections  had  been  made 

at  the  same  time  as  the  initialled  ones;  and  I  would  allow  the  will 

to  be  examined  by  some  expert  with  a  microscope,  with  the  view  of 

establishing  that  fact,  if  possible :  See  Re  RiddeWs  Will  (e). 

But  besides  the  defective  evidence  as  to  the  testamentary  papers 
alleged  to  be  duplicates,  there  are  other  objections  to  the  granting 
of  probate.  In  the  affidavit  of  the  executors  the  full  names  of  the 
attesting  witnesses  are  not  stated,  and  the  place  of  his  employment 
is  given  as  the  residence  of  one  of  them,  an  articled  clerk.  This 
may  seem  a  small  matter,  but  it  is  not  so  by  any  means.  The 
fourth  rule  of  the  Regvlae  Oenerales  of  the  23rd  of  .June  1878 
directs  that  every  application  for  probate  of  a  will,  or  for  adminis- 
tration with  the  will  annexed,  shall  be  supported  by  an  affidavit  or 
affidavits,  setting  forth  amongst  other  things  the  name  and 
residence  of  each  executor  and  of  each  of  the  subscribing  witnesses 
thereto.  The  object  of  the  rule  as  to  the  witnesses  is,  that  in  case 
after  the  will  has  been  proved  in  common  form,  the  executor  should 
be  called  upon  by  any  party  interested  to  prove  the  will  in  solemn 
form  per  testes,  it  should  be  possible  to  discover  as  easily  and 
expeditiously  as  possible  where  the  attesting  witnesses  may  be 
found.  The  necessity  of  procuring  their  evidence  may  arise  after 
many  years;  and  I  think  it  important  that  the  rule  should  be 
complied  with  as  strictly  as  it  can  be.  The  name  of  a  witness  is 
l^is  full  name.  Besidence  is  a  word  of  variable  meaning.  Primarily 
I  think  it  signifies  a  place  where  a  man  has  his  home,  which  would 
usually  be  where  he  slept.  After  a  lapse  of  time  inquiries  as  to  the 
whereabouts  of  a  solicitor  would  most  probably  be  satisfactorily 
answered  at  his  former  place  of  business ;  and  I  should  accept  the 
place  of  business  of  a  solicitor  as  a  sufficient  description  of  his 
residence.  But  a  solicitor's  clerk  may  shift  his  residence  to  any 
part  of  the  world,  and  no  record  be  kept  in  the  office  of  what  has 
become  of  him,  and  in  his  case  I  should  not  consider  the  place  of 
business  of  his  employer  a  sufficient  description.  The  residence  to 
be  set  forth  is  in  my  opinion  the  residence  at  the  time  when  the 

(e)   6  V.L.R.  (I.)  5. 
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is  sworn ;  or  if  that  cannot  be  ascertained,  then  the  last- 
place  of  residence.     When  after  reasonable  endeavours  to 

the  necessary  information  the  executors  find  themselves 
bo  comply  with  the  rule  strictly,  they  should  state  in  their 

the  grounds  on  which  they  ask  that  compliance  may  be 
d  with.  A  dispensation  on  one  ground  is  apt  to  lead  to 
ions  for  dispensation  on  different  grounds,  and  an  argument 
ly  ensues  as  to  how  far  the  Court  can  safely  permit  a 
e  from  established  practice,  even  when  the  departure  has 
sasioned  by  neglect  or  inadvertence.  The  late  Sir  Bobert 
>rfeh,  who  may  be  said  to  have  moulded  the  whole  practice 
robate  jurisdiction  of  the  Court,  uniformly  required  that  the 
le  and  residence  of   the   attesting  witnesses    should    be 

when  possible ;  and  I  myself,  and  I  believe  other  judges, 
msistently  followed  his  ruling :  See  lie  Cook  (/) ;  Re 
[g)  ;  and  the  following  unreported  cases,  with  which  I  have 
ndly  furnished  by  the  Registrar,  viz.  : — Re  Patrick 
n,  9th  March  1882;  Re  Isaac  Watson,  9th  February  1882; 
ust  Freitag,  13th  April  1882,  before  Molesworth,  J. ;  Re 

McAskill,  23rd  August  1888;  Re  Patrick  Qleeson, 
tte  1890 ;  Re  William  Eckersley,  30th  August  1883 ;  Re 
^avis,  16th  August  1888 ;  Re  Duncan  Ewens,  16th  August 
and  Re  Alfred  Burchetty  6th  December  1888,  before 
In  a  case  where  on  the  body  of  the  affidavit  filed  by  the 
s  their  names  were  given  in  full,  but  one  of  them,  Dudley 

Hayes,  signed  the  affidavit  Dudley  Hayes,  Molesworth,  J., 
the  motion  for  probate :  Re  Hayes  {h).  I  observe  that  the 
doners  before  whom  the  affidavits  of  the  executors  respec- 
rnd  of  Mr.  William  Edward  Morris,  were  sworn,  have 
i  the  will  in  each  case  as  '^  the  exhibit  referred  to  in  the 

affidavit."     The  will,  which  including  the  outside  sheets 

of  nine  sheets  of  paper,  bears  no  mark,  as  t&v  as  I  can 
ver  having  been  annexed  to  any  affidavit.  Two  letters  were 
ided  up  to  me,  which  are  referred  to  in  the  affidavit  of 
rris  as  letters  "  hereunto  annexed,"  and  they  are  described 
commissioner  before  whom  his  affidavit  was  sworn  as 
ts  referred  to  in  the  annexed  affidavit."  The  exhibits  were 
V.L.R.  (I.)  92.  {g)  14  V.L.R.  693.  (h)  6  A.L.T.  64. 
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1892 

Pbrrt. 
Holroffd,  J. 


fastened  together  with  a  pin,  but  the  affidavit  itself  bears  no  mark 
of  haying  been  annexed  to  any  document.  I  think  the  practice  of 
thus  describing  exhibits  which  are  not  annexed  is  irregular  and  may 
be  confusing.  Upon  the  materials  now  before  me  I  must  refuse  the 
application  for  probate. 

WeigaU — ^With  regard  to  the  addresses  of  the  witnesses,  does 
your  Honor  decide  that  it  is  not  sufficient  if  it  is  sworn  that  the 
residence  of  a  clerk  is  the  same  place  as  that  of  his  master  ? 

HoLBOYD,  J.  Tes ;  I  mean  to  decide  that  it  should  be  his  own 
residence,  not  his  master's. 

Ooldsmith  as  amictis  curiae — ^In  bills  of  sale  cases  it  has  been 
held  to  be  sufficient  to  state  the  residence  of  a  clerk  as  that  of  his 
master. 

HoLROYD,  J.  I  held  precisely  the  same  in  Re  Fisher  (t),  where 
that  was  pointed  out. 


Solicitor:  Michie. 


iL.J.L. 


1802 
March  31. 

Holroydf  J, 


Iir  BS  EDWARD  SPENCER,  Dbobabbd. 
Iir  BS  ROBERT  LAWSON. 

PeHUon  under  "StitMe  of  Tn$tt$  1864 *'  (No.  2^)— Order  LIT,  r.  16— On  i 
Mended   to   aente  petition — Amending  petition  after  order  made^Ltmatie 
truatee — Petition  to  appoint  new  truetee — Service  on  lunatic. 

The  Court  has  power  to  amend  a  petition  after  an  order  thereon  haa  been  mtde, 
and  will,  after  an  order  haa  been  made  on  a  petition,  but  before  the  order  hai  been 
passed  and  entered,  add  a  note  to  the  petition  under  Order  LIL,  r.  16,  in  these 
words: — "  It  is  not  intended  to  serve  any  person  with  a  copy  of  this  petition;"  or, 
'  it  is  intended  to  serve  so  and  so  with  a  copy  of  this  petition." 

Upon  a  petition  for  the  appointment  of  a  new  trustee,  in  phiice  of  a  trustee  who 
has  become  lunatic,  it  is  not  necessary  to  serve  the  lunatic  trustee. 

Iv  BB  EDWARD  SPENCER,  Dbobibed. 

Motion  to  amend  a  petition  under  the  **  Statute  of  Trmti 
1864  "  (No.  234),  after  an  order  thereon  had  been  made. 

A  petition  in  the  matter  of  Edward  Spencer,  deceased,  and  the 
''  Statute  of  Trusts  1864,"  was  filed  by  Ellen  Frances  Eay,  on 

(«)  14  y.L.R.  698. 
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164h  March  1892,  and  on  the  24th  March  1892  the  Court  made 
an  order  for  payment  out  to  the  petitioner,  who  was  now  of 
age,  of  certain  money  belonging  to  the  deceased's  estate,  which  had 
been  paid  into  the  Savings  Bank  under  the  provisions  of  the 
Statute  on  the  29th  June  1888  by  the  administratrix  of  the  estate. 
The  petition  had  no  statement  at  the  foot  stating  on  whom  it  was 
intended  to  be  served,  or  that  it  was  not  intended  to  be  served  on 
anyone,  and  the  Chief  Clerk  refused  to  pass  the  order,  inasmuch  as 
Order  LII.,  r.  16,  required  such  a  statement  to  be  made. 

Pennefather  now  moved  for  leave  to  amend  the  petition  by 
adding  to  it  these  words — ^'It  is  not  intended  to  serve  any  person 
with  a  copy  of  this  petition."  The  term  '' pleading  "  by  sec.  8  of 
the  Judicature  Act  includes  a  petition,  and  there  is  power  to  amend 
a  pleading  at  any  time.  There  is  also  general  power  given  by 
Order  XXYIU.,  r.  12,  at  any  time  to  amend  any  defect  or  error  in 
any  proceeding.  The  Court  may  make  such  amendment,  notwith- 
standing that  the  order  has  been  already  made :  DanielVs  Ch.  Pr. 
(6th  ed.),  1670 ;  Re  BunnetVs  Settlement  (a)  ;  Hyslop  v. 
Wykeham  {b). 

HoLBOYB,  J.    I  think  I  may  make  the  order. 

Order  made  as  asked. 


Solicitors :  Dufett,  Brown  d  McCulhch. 


InrB 
Spsvobb. 

Zii  re 
Lawson. 

Holroydt  J. 


A.  J.  A. 


In  SB  BOBEBT  LAWSON. 

A  PETITION  was  presented  for  the  appointment  of  a  new 
trostee  in  the  place  of  a  trustee  who  had  become  lunatic,  and  was 
then  in  an  asylum.  An  order  for  the  appointment  of  a  new 
trustee  was  made,  but  the  Chief  Clerk  refused  to  draw  up  the 
order  on  two  grounds ;  first,  that  there  was  no  note  at  the  foot  of 
the  petition  that  it  was  intended  to  serve  anyone;  and  secondly,  that 
the  affidavit  of  service  on  the  lunatic  was  not  sufficient,  but  that  it 
ought  to  have  been  effected  by  serving  the  superintendent  of  the 
asylum  in  which  he  was  confined. 


(a)  1  Jur.  (N.S.)  921. 


(6)  3  W.B.  286. 
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892  Weigail  now  moved  for  leave  to  amend  the  petition  by  addi 

In  re  note  that  it  was  intended  to  serve  one  Murphy,  who  had  be< 

^^*       fact  served,  with  the  petition  in  accordance  with  Order  LII.,  r. : 
rojfd^.      Whether  the   service  on  the  lunatic  was  sufficient  or  not  i 
immaterial  to  inquire,  because  it  was  not  necessary  that  he  sb 
be  served  at  all :  Re  East  (a) ;  Re  Oreen  {b). 

HoLROTD,  J.  That  case  of  Re  Oreen  seems  to  me  in  p 
Service  on  the  lunatic  is  a  work  of  supererogation.  You  ma] 
to  the  Chief  Clerk  that  leave  was  granted  by  the  Court  to  ai 
the  petition  by  adding  a  note  that  it  was  intended  to  serve 
Murphy,  and  that  it  appears  from  the  authorities  produced  U 
that  it  was  a  work  of  supererogation  to  serve  the  lunatic  at  all 

Solicitors :  Peniland,  Roberts  d  Thompson. 

A.J. 


F.C.  WHITNEY  v.  JUSTICES  OF  FOOTSCRAY. 

jgg2  "  The  Explosives  Act  1885  "  (No,  863),  s.  7— Explosives  Act  1890  (A^.  1( 
ih  16,  81.  *'The  Ammunition  Factory  Act  1889"  {No.  1021)— General  Act  incon 
with  special  Act — License  to  manufacture  ammunition. 

"  The  Explosives  Act  1885  "  prohibited  the  manufacture  of  ammunition,  i 
carrying  on  of  the  process  of  such  manufacture,  except  at  a  factory  licensed  a 
regulation,  and  a  regulation  was  passed  making  the  assent  of  the  municipal  c 
of  a  factory  on  a  proposed  site  a  condition  precedent  of  the  power  of  the  MinL 
grant  a  license  for  a  factory  on  such  site.  By  a  Crown  lease  dated  May  1 
company  became  empowered  to  erect  a  factory  and  to  carry  on  the  process 
manufacture  of  ammunition  upon  the  laud  contained  in  the  lease,  subject  to  < 
covenants.  This  lease  was  ratified  by  an  Act  of  Parliament,  No.  1022.  The  ooi 
commenced  its  business  without  obtaining  the  aisent  of  the  municipality,  and  « 
obtaining  a  license  under  the  existing  Explosives  Act  1890.  The  compao 
prosecuted  for  carrying  on  business  without  such  license. 

Meldy  that  inasmuch  as  a  general  Act  is  controlled  by  a  special  Act  relat 
the  same  subject-matter,  the  provisions  of  the  general  Act  must  yield  to  th 
visions  of  the  special  Act  where  they  are  inconsistent,  and  that  the  compao 
entitled  to  carry  on  its  business  subject  to  the  provisions  of  the  special  Act. 

Speoial  Case. 

This  was  a  special  case  stated  for  the  consideration  of  the 
Court  by  His  Honor  Judge  Hamilton,  as  Chairman  of  the  Coi 
General  Sessions,  at  Melbourne. 

(a)  L.R.  8  Ch.  735.  {b)  L.R.  10  Ch.  272. 
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The  special  case  was  as  follows: — ''The  appellant  is  the 
manager  of  the  Colonial  Ammunition  Factory  Company  Limited, 
which  carries  on  business  at  Footscray.  The  said  company  became 
the  lessee  of  the  land,  on  which  its  factory  is  situated,  by  an  inden- 
ture dated  28th  May  1889.  A  copy  of  this  indenture  is  annexed 
to  this  case.  This  indenture  was  ratified  by  "  The  Ammunition 
Factory  Act  1889''  (No.  1022).  On  the  15th  June  1891  the  court 
of  petty  sessions,  at  Footscray,  convicted  the  appellant  for  manu- 
facturing ammunition  on  the  premises  of  the  company  on  the 
7th  April  1891,  which  premises  were  not  then  licensed  under  the 
Explosives  Act  1890,  and  the  court  adjudged  him  to  pay  a  fine  of 
51.  5s.,  with  costs.  The  appellant  did  manufacture  ammunition  on 
the  premises  of  the  said  company,  and  the  said  premises  were  not 
then  licensed  under  the  Explosives  Act  as  stated  in  the  conviction. 
Regulations  under  the  Explosives  Act  1890  were  duly  made  and 
were  gazetted  upon  the  17  th  January  1891.  The  case  came  on  for 
hearing  before  me  on  the  14th  July  1891,  and  I  quashed  the  con- 
Tiction,  whereupon  the  respondent,  Cecil  Napier  Hake,  asked  me 
to  state  this  case  for  the  determination  of  the  Supreme  Court. 
The  question  for  the  determination  of  the  Court  is  whether  the 
appellant  was  rightly  convicted.'* 

The  Colonial  Ammunition  Factory  Company  Limited,  of  which 
the  appellant  was  the  manager,  obtained  a  lease  of  land  from  the 
Crown  in  May  1889  for  the  purpose  of  erecting  a  factory  thereon 
for  the  manufacture  of  ammunition.      The  lessees  bound  them- 
selves to  supply  the  Government  with  a  large  number  of  cartridges 
upon  specified  terms,   and  were   also   at   liberty    to   manufacture 
ammunition  for  sale  generally.     The  lease  also  contained  covenants 
with  respect  to  the  mode  of  carrying  on  the  business,  and  to  the 
userof  the  land.     "  The  Ammunition  Factory  Act  1889"  (No.  1022) 
was  passed  in  November  1889,  ratifying  the  lease,  and  the  compai 
thereupon   commenced   business.       Subsequently   the  Explosiv 
Act  1890  was  passed,  and  under  the  provisions  of  that  Act  tl 
inspector  appointed  thereunder  contended  that  the  business  of  tl 
company  could   not  be  carried  on  unless  and  until  it  had  be< 
licensed  under  the  provisions  of  the  Explosives  Act  1890.     **  Ti 
Explosives  Act  1885,*'  which  was  in  force  at  the  time  the  lease  wj 
granted,  and  at  the  time  of  the  passing  of  Act  No.  1022,  prohibits 
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the  manufactnre  of  ammanition  except  at  a  &ctory  licensed  under 
a  regulation. 

Smyth  for  the  respondent. 

Madden  {Bryant  with  him)  for  the  appellant  Whitney. 

Cur.  adv.  vtdt. 

EbaiNBOTHAM,  G.J.  Case  stated  for  the  determination  of  the 
Full  Court  by  the  Chairman  of  the  Court  of  Oeneral  Sessions,  at 
Melbourne,  under  sec.  189  of  the  Justices  Act  1890.  The 
appellant,  A.  Whitney,  was  convicted,  on  10th  June  1891,  by  the 
court  of  petty  sessions,  at  Footscray,  on  a  charge  of  manufacturing 
anmiunition,  on  7th  April  1891,  on  the  premises  of  the  Colonial 
-Ammunition  Factory  Company,  of  which  he  was  the  manager,  such 
premises  not  being  then  licensed  under  the  Explosives  Act  1890, 
and  he  was  fined  52.  68.,  with  212.  costs.  The  Court  of  Oeneral 
Sessions,  on  appeal,  quashed  the  conviction,  and  we  have  now  to 
determine  whether  the  appellant  was  rightly  convicted. 

**  The  Explosives  Act  1886  '*  was  passed  to  protect  the  public 
against  the  dangers  arising  in  the  hazardous  operations  of  the  manu- 
facture, carriage,  storage,  and  sale  of  all  kinds  of  explosives.  Sec.  7 
prohibited,  under  heavy  penalties,  the  manufacture  of  any  explosive, 
a  term  which  includes  ammunition  of  all  descriptions,  except  at  a 
factory  licensed  for  the  same  under  any  regulation  made  under  the 
Act.  By  sec.  6  (1)  power  was  given  to  the  Oovemor  in  Council 
from  time  to  time  to  make,  alter,  and  repeal  regulations  for  the 
purpose,  inter  alia,  of  licensing  factories  for  the  manufacture  of 
explosives.  Regulations  made  under  this  power,  and  in  force  at 
the  time  of  the  alleged  o£fence,  imposed  strict  conditions  on  the 
issue  of  a  license  by  the  Minister  of  the  Crown  administering  the 
Act.  It  v^s  provided  by  those  regulations,  amongst  other  things, 
that  the  Minister  might  reject  the  application  for  a  license  alto- 
gether, or  might  grant  to  the  applicant  permission  to  apply  to  the 
municipal  council  for  their  assent  to  the  establishment  of  a  factoiy 
on  a  proposed  site,  and  that  such  assent  should  be  first  obtained, 
and  forwarded  to  the  Minister  in  writing,  before  the  applioation  for 
a  license  should  be  finally  dealt  with ;  and  further,  that  on  the  pre- 
liminary approval  of  an  application  for  a  license  the  applicant  should 
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the  factory  and  the  arrangements  thereof  in  accordance  ^ 

erms  of  the  proposed  license,  and  to  the  satisfaction  of  a  j 

nt  inspector,  before  the  license  should  be  issued.    Minute  ' 

ent  provisions  are  made  by  the  Act  and  the  regulations 
servance  by  the  licensee  of  the  conditions  of  the  license,      poc 
le  management  of  the  factory  in  accordance  with  specific  „.  .  I 

Jes  to  secure  public  safety  and  convenience  in  the  process 

icture.  Part  V.  of  the  Act  provides  for  inspection  by 
int  inspectors  of  magazines  and  factories. 

provisions  of  the  Act  of  Parliament  must  be  taken  to 

known  to  the  Government  at  the  time  (28th  May  1889) 
lease  about  to  be  mentioned  was  granted  by  the  Governor  in 
and  to  Parliament  at  the  time  (4th  November  1889)  when 
was  ratified  by  Act  No.  1022.  It  has  been  assumed  in  the 
that  the  regulations  which  were  put  in  evidence,  though 
[  later  date,  were  substantially  the  same  as  the  regula- 
>rce  at  the  same  periods. 

e  28th  May  1889  a  lease  of  Crown  lands,  comprising  five 
hereabouts,  together  with  certain  easements,  was  granted 
rown  to  the  Colonial  Ammunition  Company  Limited,  a 

duly  registered  in  England,  under  the  Companies 
1-88,  for  a  term  of  999  years,  at  a  peppercorn  rent.  The 
lund  themselves  to  supply  ammunition  cartridges  to  the 
3nt  on  certain  terms;  they  were  not  prevented  from 
aring  and  selling  ammunition  to  other  purchasers.  The 
tained  covenants  by  the  lessees  that  they  would  carry  on 
ry  under  regulations  framed  by  the  lessees,  or  their 
B,  to  be  approved  by  the  Minister  of  Defence;  that 
be  lessees  nor   their  successors  would  use  the  demised 

or  the  easements  enjoyed  therewith*  under  the  lease 
>ther  use  or  purpose  than  an  ammunition  factory ;  that 
Id  at  all  times  permit  and  allow  all  persons  authorised 
[ajesty  or  Her  successors,  or  by  the  Minister  of  Defence, 
s  to  all  and*  every  part  of  the  premises  thereby  demised, 
irpose  of  inspection  or  for  any  other  purpose  whatsoever  ; 
they  would  not  sublet  or  assign  the  demised  premises,  or 
thereof,  without  the  permission  in  writing  of  the  Minister 
^.  The  lease  was  granted  upon  the  express  condition  that 
L  XVllI.  V 
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F*G.  Her  Majesty  and  Her  successors,  or  the  Board  of  Land  and  Works, 

its  saccessors  or  assigns,  might  re-enter  and  re-possess  the  premises 
for  rent  in  arrear,  or  upon  breach  of  any  of  the  covenants,  whether 
negative  or  positive,  therein  contained  by  or  on  the  part  of  the 
lessees.  Lastly,  it  was  expressly  forced  that  the  lease  was  granted 
3i  inbotham  c  J  ^^  ^®^'  Majesty  and  accepted  by  the  lessees,  and  that  the  several 
covenants  and  provisions  therein  before  contained  on  the  part  of 
Her  Majesty,  or  Her  Majesty's  Government  in  Victoria,  and  on  the 
part  of  the  lessees,  were  entered  into,  subject  wholly  to  ratificatioD 
by  the  Parliament  of  Victoria,  and  that  in  the  event  of  the  ParUa- 
ment  of  Victoria  not  ratifying  the  granting  of  the  lease  within 
twelve  months  from  the  date  thereof  the  lease  should  be  absolutely 
void  and  of  no  eflfect. 

The  Act  No.  1022  was  passed  in  the  same  year  on 
4th  November.  The  preamble  recited  that  it  was  desirable 
and  expedient  that  the  lease  should  be  ratified  by  Parliament. 
Sec.  2  provided  that  notwithstanding  anything  contained  in  any  Act 
relating  to  lands  of  the  Grown  the  lease  granted  by  the  Governor 
in  Council  to  the  Colonial  Ammunition  Company  Limited,  and 
bearing  date  the  28th  day  of  May  1889,  together  with  all  the  rights, 
powers,  privileges,  and  easements  thereby  created  and  conferred, 
was  thereby  ratified  and  confirmed,  and  that  it  should  be  lawful  for 
the  Governor  in  Council  to  carry  out  and  give  effect  to  the  same. 
The  first  words  of  this  section  suggest  that  doubts  were  entertained 
whether,  without  an  Act  of  Parliament,  a  lease  of  Grown  lands,  for 
such  a  purpose  and  on  such  terms,  could  be  granted  by  the 
Governor  in  Council  under  the  existing  Laiid  Act.  No  reference 
is  made  to  "  The  Explosives  Act  1885,"  or  to  any  other  Act, 
general  or  special. 

The  appellant  relies  on  the  rule  of  interpretation  of  Statutes, 
that  a  general  Act  is  controlled  by  a  special  Act,  and  that  tho  pro- 
visions of  a  general  Act  must  yield  to  those  of  a  special  Act  in  so 
far  as  they  are  inconsistent  with  them :  Attorney-General  v.  Oreai 
Eastern  Raibvay  Company  (a)  ;  confirmed  on  appeal  in  L.R.  6 
E.  &  L  App.  867  ;  Corporation  of  Yarmmith  v.  Simmons  (6).  It 
has  been  argued,  and  in  our  opinion  the  argument  has  not  been 
answered,    that    such    an    inconsistency    arises    between    "  Thi 

(a)  7  Ch.  App.  476.  (6)  10  Ch.  D.  518. 
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i  Act  1885  *'  and  Act  No.  1022  with  reference  to  the  subject-  p. 

bhe  conviction  in  this  case.     "  The  Explosives  Act  1885"  ^ 

the  manufacture  of  ammunition,  or  the  carrying  ofa  of  ~" 

s  of  such  manufacture,  except  at  a  factory  licensed  uider  t 

m  :  Sec.  7.     Regulation  24  made  the  assent  of  the  muni-      Yo<yn 
cil  to  a  factory  on  the  proposed  site  a  condition  precedent  „.  f. 

^er  of  the  Minister  to  gi'ant  a  license  for  a  factory  on  ixich 

3   Act   No.    1022,   ratifying   the   lease,   gave   legislative 
to  the  lessees  to  erect  a  factory  and  to  carry   on  >-  the 

the  manufacture  of  ammunition  upon  the  land  contained 
bse.  A  lease,  when  thus  ratified,  must  be  regarded'  we 
a  parliamentary  license  to  the  lessees  to  carry  on  this 
1  business  exempt  from  the  necessity  of  obtaining  for/the 
3  the  assent  of  the  municipal  council  or  a  license  frono^  the 

It  has  been  contended  that  it  could  not  have  been !  the 
of  the  Legislature  to  deprive  the  inhabitants  of  this  locality 
nple  protection  provided  for  them  by  **  The  Explosives 
»"  and  to  substitute  for  that  Act,  and  the  regulations  xxMer 
)rovisions  for  management,  inspection,  and  control  a^jare 

in  this  lease.     But  we  cannot  speculate  upon  what; the 

of  the  Legislature  may  have  been  ;  we  must  only  con  wue 

age  that  is  used,  and  the  Legislature  has,  in  our  opinion, 

d  the  erection  and  carrying  on  of  this  factory  free  from 

B  of  control  created  by  the  earlier  and  general  Act.       » 

lave  arrived  at  the  determination,  but  not  without  some 

1,  that  the  appellant  was  not  rightly  convicted,  and  4bat 

ction  was  properly  quashed.  |.i 

I 

lAMS,  J.  I  agree  with  the  judgment  of  the  Court,  anU  in 
Ds  stated  for  the  judgment,  but  I  desire  to  state  that  I  was 
le  argument,  and  have  since  remained,  free  from  the  do)  ibts 
'ected,  and  still  seem  to  affect,  the  other  members  of  the 
The  view  I  took  during  the  argument  was  that  this  mi  pu- 
I  outside  the  Explosives  Act  altogether,  and  I  still  ad  ieve 
lew.  Nor  am  I  so  much  pressed  by  the  consideration  that 
ng  this  manufactory  outside  the  Explosives  Act  rendete  it 
:  source  of  peril  to  the  locality  in  which  it  is  situate  (lian 
ive  been  the  case  had  it  been  under  the  operation  of  (hat 
V2  . 
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'.c.  Act.     There  is  a  covenant  in  the   lease  (which   Parliamen 

^  ratified  and  of  which  it  has  expressed  approval)  providing  thi 

lessees  will  carry  on  their  business  under  regulations  pass 
«.  them,  but  approved  by  the  Minister  of  Defence.     If  the  1 

rsBAT.  commit  a  breach  of  this  covenant  (which  fact  may  be  ascer 
~^  J  by  inspection  under  another  covenant  in  the  lease)  Her  Majei 
the  Board  of  Land  and  Works,  may  determine  the  lease  by  re- 
It  is  not  to  be  assumed  that  the  Grown  (the  lessor)  or  the  Mi 
of  Defence  has  so  neglected  its  or  his  duty  as  to  allow  this 
sarily  dangerous  business  to  be  carried  on  either  not  under  r 
tions,  or  under  regulations  which  are  not  reasonably  adequal 
sufficient  to  protect  life,  limb,  and  property.  Assuming,  as 
bound  to  do,  that  this  pressing  and  momentous  duty  has  no 
neglected,  I  fail  to  see  why,  under  such  regulations,  the  busii 
this  factory  should  not  be  carried  on  with  no  greater  peril 
would  have  been  the  case  had  it  been  amenable  to  the  provisi 
the  Act  mentioned. 

Hood,  J.     I  concur  in  the  judgment  of  the  Court. 

Solicitors  for  appellant :  Gillott,  Croker  dh  Snowden. 
Solicitor  for  respondents  :  Guinness,  Crown  Solicitor. 


.C.  SHERSON  V.  AGNEW. 

™  Auction  Sales  Act  1890  (No.  1065),  ##.  3,  21— Order  to  renew  conviction  foi 

^;^  ]3  by  auction  after  euntet — Sale  hy  auction. 

The  defendant  stood  on  a  form  in  a  hall  and  sold  after  sunset  certain  goo( 
describing  them  and  offering  to  sell  them  for  a  certain  price,  which  he  named 

Held,  that  the  defendant  was  conducting  a  sale  by  way  of  auction  wit 
meaning  of  the  second  description  of  the  definition  of  ''sales  by  auction"  in  i 
the  Auction  Sales  Act  1890,  as  selling  in  a  mode  "  whereby  the  first  pers 
claims  the  goods  or  articles  submitted  for  sale  at  a  certain  price  named  by  the 
acting  as  aucMoneer  is  the  purchaser,"  and  that,  therefore,  defendant  could 
▼icted  for  selling  by  auction  after  sunset  under  sec.  21  of  the  Act. 

Obder  to  review. 

James  Sherson,  a  sergeant  of  police  at  Maryborough,  h 
information  against  Robert  Agnew,  under  sec.  21  of  the  A 
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Saks  Act  1890  (No.  1065),  for  selling  goods  after  sunset,  and  the  f.o. 

magistrates  convicted  the  defendant,  and  fined  him  51.  58.     The  ^^ 

defendant  obtained  an  order  nisi  to  review  it  on  three  grounds,       ^  — 
viz. : — That  there  was  no  evidence  that  the  defendant  was  a  licensed  «. 

auctioneer;  that  there  was  no  evidence  that  the  defendant  was 
acting  as  an  auctioneer  or  selling  by  auction ;  and  that  evidence 
was  improperly  admitted  at  the  hearing.  The  first  ground  was 
withdrawn,  and  the  point  mainly  argued  was  what  constituted  selling 
by  auction.     The  facts  sufficiently  appear  from  the  judgment. 

Box  to  show  cause — The  case  comes  within  the  second  part  of 
the  definition  of  sales  by  auction  in  sec.  8  of  the  Act.  The  order 
of  the  justices  was  right. 

Cussen  to  move  the  order  absolute — To  bring  the  defendant 
within  the  terms  of  the  definition  in  sec.  8  it  must  be  shown  that 
be  was  a  "  person  acting  as  auctioneer."  By  the  Act,  in  the 
same  section,  '^ auctioneer "  is  defined  as  a  ''person  who  shall 
sell  ...  .  any  goods  ...  by  way  of  auction  as  herein 
defined."  It  must  be  shown  that  the  defendant  was  selling  by  way 
of  auction. 

HiGiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiaiNBOTHAM,  G.J.,  Williams  and  Hood,  JJ.].  This  was  an 
mfonuation  laid  against  the  defendant  under  sec.  21  of  the  Auction 
Sales  Act  1890,  for  selling  by  auction  goods  and  chattels  after 
Bonaet.  The  magistrates  convicted  the  defendant,  and  this  order 
to  re?iew  was  obtained  on  three  grounds.  The  first  has  very  pro- 
perly, under  the  circumstances,  been  withdrawn.  The  second 
ground  was  that  there  was  no  evidence  that  the  defendant  was 
acting  as  an  auctioneer  or  selling  by  auction  on  the  occasion  and  at 
the  time  and  place  referred  to  in  the  information.  Now,  the 
evidence  of  what  occurred  on  this  occasion  was  shortly  this :  The 
tbotie  was  between  7  and  8  o'clock  on  the  18th  of  July,  after  sunset, 
and  the  defendant,  who  was  the  owner  and  manager  of  the  hall  in 
which  these  goods  were  disposed  of,  is  described  as  acting  in  this 
way: — 

"Defendant  was  standing  on  a  form  in  front  of  the  goods.  The  hall  was  pretty 
wdl  foU  of  people.  I  did  not  see  any  other  person  selling  in  the  same  way  as  Agnew. 
ignew  was  walking  on  the  form,  and  took  a  knife  out  of  a  pigeon-hole,  which  he 
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.G.  folly  described,  and  stated  it  could  not  be  bougbt  for  less  than  Is.  6d.  or  2s.»  s 

—  would  sell  it  for  Is.     Some  person  handed  up  a  shilline,  and  received  the 

IQO 

Before  selling  the  knife,  he  opened  all  the  blades,  and  pointed  out  a  corkscrew 

ij^Qjf  in  it.     After  selling  this  knife  he  took  out  a  similar  one,  and  offered  it  for  stl 

tf,  no  purchaser  came  up,  he  put  it  back.     He  then  got  two  screw-drivers,  am 

(BW.  them  up  and  offered  them  for  sale  in  a  similar  maimer,  and  stated  he  would 

7T~     ^  y  Is.  6d.  for  the  two.     He  sold  one  lot  of  these  screw -drivers.     He  sold  all  the  i 

tham.C.J.  ..,.,..  

mentioned  m  the  information  in  a  similar  manner. 

It  is  contended  under  this  second  ground  that  there  is  n( 
dence  that  the  defendant  was  acting  as  an  auctioneer  or  sellii 
auction,  and  this  raises  the  question  as  to  what  is  the  p 
construction  of  sec.  S  of  the  Auction  Sales  Act  1890.  The 
definition  in  the  section  defines  the  word  **  auctioneer  "  to 
and  apply  to 

**  Any  person  who  shall  sell  or  attempt  to  sell  or  offer  for  sale  or  resale  any 
etc by  way  of  auction  as  herein  defined.'* 

Then  the  third  definition  in  the  section  defines  "  sal< 
auction,"  and  gives  three  cases  of  sales  by  auction — first,  the 
in  which  goods  or  lands,  or  any  interest  in  either  of  them  is  s 

"  By  outcry,  knocking  down  of  hammer,  candle,  lot,  parcel,  instrument,  m 
or  any  other  mode  whereby  the  highest  or  the  lowest  bidder  is  the  purchaser." 

That  description   applies   to  the  case  of  an  ordinary  si 

auction,  which  means  ordinarily  an  increasing  or  enhancing  < 

price  of  the  goods  sold  by  bidding.     That  is  the  most  coi 

sense  in  which  the  word  is  used.     It  also  includes  what  is  1 

as  a  Dutch  auction,  which  is  described  as  putting  up  proper 

sale  at  a  price  above  its  value,  and  gradually  lowering  the 

until  some  person  bids.     The  facts  of  this  case  do  not  br 

within  either  of  the  above  cases.     The  second  kind  of  ''  sal 

auction  *'  is  then  referred  to  in  this  section,  which  proceeds— 

**  Or  whereby  the  first  person  who  claims  the  goods  or  articles  submitted 
at  a  certain  price  named  by  the  person  acting  as  auctioneer  is  the  purchaser.' 

It  appears  to  us  that  this  second  description  is  introduced  t< 
the  very  case  before  us.  It  is  intended  to  prevent  a  person  oi 
goods  for  sale  in  the  way  here  described,  a  way  not  ordinaril; 
at  public  sales,  but  tendering  for  sale  a  particular  article,  desc 
its  merits,  and  offering  that  particular  article  to  any  persoi 
will  pay  a  particular  price  for  it,  and  then  proceeding  to  offer  & 
articles  to  other  persons  willing  to  pay  the  same  price. 
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ingeniously  by  Mr.  Gussen  that  the  words  ''acting  as 
3r  "  take  this  case  out  of  the  present  facts,  because  it  was 
n  that  the  defendant  was  acting  as  an  auctioneer  in  selling 
icles,  and  in  support  of  that  view  he  describes  an  auctioneer 
son  who  at  the  sale  sells  by  way  of  auction,  and  contends 
3rson  is  not  acting  as  an  auctioneer  unless  he  is  so  doing.  ^'^*^ 
k  that  that  contention  is  met  by  the  suggestion  that  acting 
ctioneer  under  the  second  head  of  this  definition  really  is 
\j  way  of  auction ;  he  is  the  person  who  has  effected  the 
it  is  not  necessary  that  he  should  sell  by  way  of  increment 
ition  of  price  to  bring  him  within  this  particular  description, 
mdant  here  was  the  person  who  was  effecting  the  sale  of 
icles  to  persons  who  claimed  the  goods  submitted  for  sale 
Eiin  price,  therefore  he  was  acting  as  an  auctioneer,  because 
elling  to  those  persons  by  way  of  auction  as  described  under 
id  head  of  this  definition. 

third  ground  of  the  order  was  that  certain  eyidence  was 
:ly  admitted  at  the  hearing.  The  evidence  referred 
ridence  that  there  was  a  notice  poBted  up  outside  the 
stating  that  Bruce  auctions  were  conducted  every 
r  evening  from  7  to  10  o'clock.  It  was  posted  on  a 
ce  adjoining  the  building.  There  is  also  evidence  that  one 
eho  attended  the  hall  on  that  evening  had  his  attention 
to  this  notice  during  the  earlier  part  of  the  day,  and  that 
sd  the  hall  in  consequence  of  seeing  the  notice.  There  is 
lence  that  the  sergeant  of  police  communicated  with  the 
it  on  the  evening  of  the  same  day  as  to  the  manner  in 
d  was  conducting  his  business ;  but  the  defendant  claimed 
%  perfect  right  to  sell,  and  stated  that  he  had  had  legal 
\n  the  subject,  and  had  conducted  similar  sales  in  other 
the  colony.  The  evidence  also  shows  that  thid  sale  was 
n  Saturday  evening  between  the  hours  mentioned  on 
sard.  Now,  we  think  that  that  evidence  is  not  uncon- 
witb  the  defendant,  and  that  it  was  properly  admitted 
justices.  We  do  not  lay  down  any  general  rule  as 
tlier  the  improper  admission  or  rejection  of  evidence 
sases  of  orders  to  review  is  a  valid  ground  of  objec- 
That  admission    or  rejection  of  evidence  in    such  cases 
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iTolves  many  considerations,  and  it  would  be  difficult  to  lay  down 
ly  general  rule.  The  case  of  Rattray  v.  Roach  (a)  referred  to  in 
*gument  is  not  a  case  similar  to  this.  It  was  decided  on  a  different 
rinciple.  We  think  that  there  was  evidence  to  connect  the 
3fendant  with  this  particular  placard.  We  therefore  think  that  on 
lis  ground  also  the  order  to  review  has  failed.  The  order  to 
)view  will  be  dismissed  with  costs. 

Solicitor  for  plaintiff :  Guinnesif  Crown  Solicitor. 
Solicitors  for  defendant :  Gaunson  dt  Wallace, 

A.  P.M. 


CHRISTIE  V.  FOSTER  BREWING  CO.  LIMITED. 

Vade  Markt  Act  1890  (No.  1146),  ».  13,  suh-»ec.  2— Liability  of  a  corporation  to  he 
guUtff  of  offence  under  this  section — Falte  trade  deecription  applied  to  goode — 
Mecming  of  good*  for  sale. 

Sec.  13  of  the  Trade  Marks  Act  1890  applies  to  a  corporation,  and  it  may  be 
nnd  goilty  of  the  offence  of  anlawfuUy  having  in  its  possession,  for  sale,  goods  to 
hich  a  false  trade  description  is  applied. 

Defendants  mannikctared  certain  beer  to  a  customer's  order  and  bottled  it,  aifixing 
» the  bottles  labels  purchased  by  them  from  the  customer.  The  bottles  were  neither 
icked  in  cases  nor  paid  for. 

Seld,  that  the  defendants  did  not  thus  irrevocably  appropriate  the  beer,  and  that, 
I  it  was  neither  delivered  to  the  customer  nor  approved  of  by  him,  the  beer  had  not 
sen  already  sold,  and  therefore  was  goods  in  the  possession  of  the  defendants  for  sale 
ithin  the  meaning  of  sub-sec.  2  of  sec.  13  of  the  Trade  Marks  Act  1890. 

Beer  manufactured  in  Colling^'ood,  in  Victoria,  was  exposed  for  sale  in  bottles 
Baring  a  label  inscribed  in  German,  of  which  the  meaning  in  English  was  '*  Export 
irewery  Company,  Munich  Beer,  best  quality."  The  label  also  bore  the  device  of  a 
ross  with  the  German  words  meaning  '*  trade  mark  '*  written  beneath  it,  and 
specially  brewed  for  a  hot  climate." 

Seld,  that  this  inscription  was  a  false  trade  description  within  the  meaning  of 
lb-sec.  2,  Sec.  13,  of  the  Trade  Marks  Act  1890. 

A  direction  to  prosecute  is  sufficient,  although  it  may  not  exactly  correspond  with 
le  information,  if  the  direction  comprises  the  offence  set  out  in  the  information. 

Order  nisi  to  review. 

Prior  to  the  arguments,  affidavits  were  filed  by  the  justices 
tating  that  the  grounds  of  their  decision  were  that  sec.  13  of  the 

(a)    16V.L.R.166. 


Digitized  by 


Google 


He 


II.]  LV  &  LVI  VICT. 

farks  Act  1890  did  not  apply  to  a  corporation,  that  the 

re  not  in  the  possession  of  the  defendants  for  sale,  and  that       Ci 

dants  acted  innocently.  I 

Brb 
L] 

9  for  the  defendants  to  show  cause — The  evidence  shows 
^oods  seized,  although  in  the  defendants'  possession,  were 
ir  possession  for  sale.  They  had  already  been  sold.  Sec.  18 
'rode  Marks  Act  1890  applies  to  a  person  and  not  to  a 
3n.  The  proviso  in  snb-sec.  6  of  that  section  gives  an 
I  the  defendants  which  can  be  exercised  only  by  a  person, 
how  can  a  corporation  answer  the  questions  directed  to  be 
an  accused  person  by  sec.  43  of  the  Jvsticet  Act  1890  ? 
f  the  Trade  Marks  Act  1890  defines  the  word  "persons," 
interpretation  must  be  taken  reasonably  and  so  as  not  to 
B  object  of  the  Statute  :  Re  The  Fowrth  South  Melbourne 
Society  (a).  The  defendants  acted  innocently.  They 
fixed  labels  supplied  to  them  by  Lange  &  Thonemann  to 
belonging  to  Lange  &  Thonemann.  The  authority  to 
I  is  bad,  as  it  does  not  correspond  exactly  with  the 
on. 

.  Smyth  for  the  plainti£f  informant  to  move  the  order 
-Sec.  13  of  the  Trade  Marks  Act  1890  applies  to 
ans :  Starey  v.  Chiiworth  Ounpowder  Co.  (b) ;  Reg.  v. 
exparte  Farmers'  Produce  Co.  (c).  The  onus  of  proof  lies 
lefendants  to  show  that  they  acted  innocently.  The 
given  was  to  do  all  acts  necessary  for  the  prosecution,  and 
)  sufficient. 

Cwr.  adv.  vuU. 

;0YD,  J.  This  was  an  order  nisi  to  review  an  order  of  the 
petty  sessions  at  Melbourne,  dismissing  an  information 
ihristie  against  the  defendant  company  for  having  on  the 
fanuary  1892  unlawfully  had  in  its  possession  for  sale 
m,  bottles  of  beer  to  which  a  false  trade  description  was 


L.B.  (Bq.)  64.  (5)  24  Q.B.D.  90.  (c)  14  y.L.B.  836. 
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It  appears  from  the  affidavits  of  three  of  the  four  justices  who 
tieard   the  information  that  they  dismissed  it  on  three  grounds, 
Srstly,  that  the  section  of  the  Trade  Marks  Act  1890,  under  which 
the  information  was  laid,  did  not  apply  to  a  company;  secondly,  that 
the  goods  in  question  were  not  in  the  possession  of  the  defendant 
For  sale ;    and  thirdly,  that  the  defendant  acted  innocently.    In 
Reg.  V.  Pantofif  exparte  Farmers'  Produce  Co.  Limited  (d)  it  was 
held  by  the  Full  Court  that  an  incorporated  company  was  liable 
to  prosecution  under  the  69th  section  of  "  The  Public  Health 
Amendment   Act  1888  "  for  knowingly  having  in   its  possession 
for     the    purpose    of     sale    unwholesome    meat ;     my     brother 
Williams   doubting  whether  guilty  knowledge  could  be  imputed 
to    a     corporation.        That     decision    is     for     the  '  present    at 
least  binding,   and  from   the  tendency  of   recent   legislation   is 
I  think  not  likely  to  be  disturbed.      We   have  in  our  Interpre- 
tation Act  eL  clause  which  directs  that  in  all  Statutes  the  word 
'*  person "   shall  include   corporation   unless  there  is  something 
in  the   subject  or  context  repugnant  to   that  construction.     By 
sec.  12  of  the  Trade  Marks  Act  1890,  copied  from  sec.  8  of  the 
English   Statute,  50  &   51   Vict.,  c.  28,  the  words  "persons," 
"manufacturer  dealer  or  trader"  and  "proprietor"  are  expressly 
declared  to  include  for  the  purpose  of  Part  II.  of  that  Act,  which 
deals  specially  with  offences  created  in  relation  to  trade  marks  and 
trade  descriptions,  any  body  of  persons  corporate  or  unincorporate. 
The  declaration  is  absolute.     There  is  no  exception  even  of  th« 
case  in  which  the  subject  or  context  may  appear  repugnant  to  such 
a  construction.     In  the  English  Statute  "  person  "  is  defined,  and 
not  "persons,"  and  the  word  "persons"  in   sec.   12  is   almost 
certainly  a  misprint.     It  cannot  reasonably  be  suggested  that  by 
the  definition  of  "persons"  in  the  plural  it  might  have  been 
intended  to  limit  the  meaning  of  "  person  "  in  the  singular,  because, 
while  "  person  "  occurs  repeatedly  in  Part  11.,  "  persons  "  will  be 
found  in  only  two  other  places  where  any  definition  of  the  word 
could  not  possibly  be  required.     Adopting   the  conunon   rule  of 
interpretation,  also  embodied  in  our  Interpretation  Act,  that  the 
plural  number  includes  the  singular,  there  has  been  introduced  into 
Part  n.  of  this  particular  Statute,  not  merely  a  repetition  of  the 

(d)  14  V.L.R.  886. 
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general  enactment  concerning  the  meaning  of  '*  person  ^  or 
"persons"  as  ordinarily  embracing  corporations,  but  an  enlarge- 
ment of  it  unqualified  by  any  reference  to  context  or  subject. 
Lord  Selborne  on  one  occasion  in  the  House  of  Lords  observed  that 
Statutes,  like  other  documents,  are  constantly  conceived  according 
to  the  popular  use  of  language,  and  that  in  its  popular  sense 
"person  "  did  not  extend  to  a  person  in  law.  "  That  accounts,'* 
he  went  on  to  say,  **  for  the  frequent  occurrence  in  some  Statutes 
in  interpretation  clauses  of  an  express  declaration  that  the  word 
person  shall  extend  to  a  body  politic  or  corporate."  At  that  time 
there  did  not,  and  as  far  as  I  am  aware  does  not  now,  exist  in 
England  a  general  enactment  like  our  own  interpreting  the  word  in 
the  same  way  in  all  Statutes  unless  restricted  by  the  subject  or 
eontext.  His  Lordship's  language  shows  clearly  the  importance  to 
be  attached  to  such  a  declaration,  whether  applied  to  all  Statutes  or 
to  any  Statute  in  particular.  How  much  greater  weight,  then, 
should  be  attributed  to  the  declaration  when  the  restrictive  qualifi- 
eation  is  withdravm  ?  The  object  of  the  59th  and  other  sections  of 
"  The  Public  Health  Amendment  Act  1883  "  was  to  prevent  the 
eoQBumption  of  unwholesome  meat,  and  I  thought  that  the  acts, 
which  with  that  object  had  been  prohibited  and  made  offences  under 
the  law,  such  as  selling  unwholesome  meat  or  exposing  it  or  know- 
ingly having  it  in  possession  for  sale,  were  all  of  one  class,  and 
eould  be  as  easily  committed  by  an  incorporated  company  as  by  an 
individual ;  and,  when  committed  by  either,  needed  equally  to  be 
visited  with  punishment  that  others  might  be  deterred  from  the  same 
offences.  A  corporation  cannot  act,  any  more  than  it  can  think, 
unless  by  its  servants,  and  in  all  civil  proceedings  the  acts  of  the 
servants  entrusted  with  the  management  of  its  affairs  and  acting 
within  the  scope  of  their  authority  must,  and  in  some  criminal  or 
quasi-criminal  proceedings  certainly  may,  be  deemed  the  acts  of 
the  corporation,  and  their  knowledge  its  knowledge.  A  proceeding 
against  a  corporation  for  having  knowingly  in  its  possession  for 
sale  meat  not  fit  to  be  sold  was  in  my  opinion  one  of  those 
proceedings.  I  think  the  same  of  a  proceeding  against  this 
incorporated  brewing  company  for  unlawfully  having  in  its 
possession  for  sale  goods  to  which  a  false  trade  description  was 
qyplied.     There  is  no  difference  in  principle  between  the  two  cases. 
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The  only  distinction  is  one  as  to  proof.  The  person  found  with 
falsely  described  goods  in  his  possession  may  excase  himself  in 
various  ways,  and  amongst  others  by  proving  that  he  acted 
innocently.  The  offence  itself  belongs  to  a  class  created  by 
Statute  with  the  view  of  preventing  goods  from  being  palmed  off  as 
something  which  they  are  not. 

The  offence  of  which  the  company  was  accused  is  punishable 
either  by  imprisonment  with  or  without  hard  labour  or  by  a  fine. 
Every  person  charged  with  such  an  offence  before  a  Court  of  Petty 
Sessions  has  the  option,  if  he  chooses  to  exercise  it,  of  being  tried 
on  indictment  or  presentment,  and  on  appearing  before  the  Court 
is  to  be  informed  of  his  right  to  be  so  tried,  and  if  he  then  exercises 
his  option,  the  justices  are  to  deal  with  the  charge  as  with  others 
which  may  be  prosecuted  by  indictment  or  presentment.  It  wis 
put  to  me  by  counsel  that  a  corporation  could  neither  be 
imprisoned,  nor  exercise  the  option  given  to  the  accused,  which 
was  personal;  and  moreover  that  it  could  not  answer  the  ques- 
tions which  the  48rd  section  of  the  Jvstices  Act  1890  directs 
to  be  asked  of  the  accused.  These  would  be  very  weighty 
arguments,  if  the  Legislature  had  not  indicated,  otherwise  than  by 
penalty  and  the  mode  of  prosecution,  by  whom  the  offence  may  be 
committed.  But  once  satisfy  yourself  from  other  sources  that 
Parliament  has  within  its  purview  as  offenders  corporations  as  well 
as  individuals,  and  the  difficulty  vanishes.  Assume  that  corpor- 
ations can  offend,  will  any  practical  inconvenience  have  to  be 
surmounted  in  the  trial  of  such  offenders,  or  in  sentencing  them 
if  convicted ;  or  will  they  be  subjected  to  any  injustice  ?  As  was 
pointed  out  in  the  case  to  which  I  have  referred,  corporations  can 
undoubtedly  be  indicted  and  fined ;  and  as  to  answering  questions, 
if  they  can  know  think  and  act  by  their  servants,  why  should 
they  not  speak  by  them  also?  But  in  truth  under  the  48rd 
section  of  the  Justices  Act^  and  also  under  the  89th,  the  same 
question  would  arise  as  has  arisen  here  as  to  the  meaning  of 
**  person."  They  both  commence  "  if  any  person,  etc."  But  to 
determine  the  meaning  in  those  sections  only  the  aid  of  the 
Interpretation  Act  could  be  invoked.  If  they  were  plainly 
inapplicable  to  a  corporation,  then  in  those  sections  the  word 
'^ person"  would  not  include  a  corporation,  because  there  would 
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thing  in  the  subject  or  context  repugnant  to  such  a  con- 

he  next  place  the  magistrates  were  of  opinion  that  the 
und  in  the  company's  possession  were  not  for  sale,  but  had 
ready  sold  to  Lange  &  Thoneman.  Mr.  Talbot,  the 
f  of  the  company,  who  was  managing  its  business  at  the 
the  seizure,  has  explained  what  the  course  of  dealing  was 
the  company  and  Lange  &  Thoneman.  The  beer  which 
fe  Thoneman  had  been  in  the  habit  of  purchasing  since 
last  was  specially  brewed  by  the  company  to  their  order, 
sis  were  prepared  by  Lange  &  Thoneman  and  supplied  by 
the  company,  and  the  company  paid  for  as  many  as  they 
Fhe  beer  was  bottled  by  the  company,  and  the  company's 
a£Sxed  the  labels  to  the  bottles  and  packed  the  bottles  in 
lich  the  company  had  had  made,  and  stencilled  upon  the 
e  letters  Lange  &  Thoneman  over  M  in  a  diamond,  and  also 
'ds  ''Export  Brauhaus  Compagnie,  Miinchener  Bier." 
Bs  80  marked  were  delivered  to  Lange  &  Thoneman,  who 
[  price  for  them,  and  the  company  paid  Lange  &  Thoneman 
labels.  In  fact  Lange  &  Thoneman  bought  the  beer 
and  cases,  and  the  company  bought  the  labels.  No  charge 
Ae  for  stencilling.  The  bottles  of  beer  which  were 
vere  still  in  the  brewery.  They  had  been  ordered  by 
I  Thoneman  and  had  the  labels  attached  to  them,  but  had 
1  packed  in  their  cases  nor  paid  for.  It  did  not  appear 
the  order  for  thd  goods  was  in  writing  nor  what  were  its 
mt  in  the  argument  the  validity  of  the  contract  of  sale  was 
issumed.  Whether  there  had  been  a  binding  contract  or 
property  in  the  goods  had  not  passed  to  Lange  &  Thoneman 
time  of  the  seizure.  When  a  man  contracts  to  sell  to 
an  article  which  he  has  to  manufacture,  the  vendor  must 
iate  the  article  when  made,  and  the  purchaser  must  assent 
ppropriation,  before  the  property  can  pass  to  him.  In  my 
the  company  had  not  by  affixing  the  labels  irrevocably 
iated  the  goods.  If  they  had  sold  them  to  others, 
k  Thoneman  could  not  have  claimed  them  as  theirs ;  and 
a  of  this  lot  they  had  supplied  Lange  &  Thoneman  with 
imilar  beer  similarly  bottled  and  labelled,  they  could  not 
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have  been  successfully  sued  for  breach  of  contract.  Even  if 
there  had  been  an  appropriation  on  the  part  of  the  company, 
Lange  &  Thoneman  had  not  assented  to  it.  Then  the 
pinch  of  the  case  is  this,  whether,  when  goods  have  been 
manufactured  to  a  customer's  order,  but  neither  delivered  nor 
approved,  so  that  the  property  in  the  goods  has  not  passed,  the 
goods  are  for  sale  within  the  meaning  of  sub-sec.  2  of  sec.  18  of 
the  Trade  Marks  Act,  or  whether  the  expression  ''for  sale"  means 
more  than  for  sale  generally,  that  is,  to  any  person  who  is  ready 
and  willing  to  pay  the  price  demanded.  The  expression  is  not 
necessarily  so  limited,  and  in  my  opinion  is  not  so  limited  in  the 
definition  of  the  offence  with  which  the  company  is  charged. 
Strictly  speaking  the  falsely  described  beer  was  for  sale.  It  was 
neither  made  nor  bottled  nor  kept  for  any  other  purpose ;  although 
intended  to  be  sold  to  known  persons,  if  they  would  accept 
it  as  according  to  order.  The  mischief  is  the  same,  whether 
the  manufacturer  applies  a  false  description  to  goods  at  the  instance 
of  a  promised  customer  to  assist  him  in  deceiving  others;  or 
whether  he  applies  it  while  awaiting  customers  with  the  intent  to 
deceive  the  first  who  may  present  himself.  When  there  is  a  choice 
of  interpretations  it  is  the  duty  of  the  judge  to  adopt  that  one 
which  will  diminish  the  mischief  by  enlarging  the  remedy.  Boni 
judicis  est  ampUare  jurisdictionem. 

In  the  third  place,  the  justices  were  of  opinion  that  the 
defendant  had  acted  innocently.  But,  as  appears  from  an 
afBidavit  filed  on  behalf  of  the  company,  the  justices  had 
selected  a  wrong  standpoint.  They  were  regarding  the  com- 
pany, not  as  a  body  corporate  acting  by  its  servants,  but  as  an 
aggregate  of  responsible  shareholders,  all  of  them  possibly,  and 
most  of  them  probably,  innocent  individually.  I  can  discover  no 
trace  of  innocence  in  the  corporation.  The  label  affixed  to  the 
bottles  exhibited  in  conspicuous  letters  the  inscription,  ''  Export 
Brauhaus  Compagnie,  Miinchener  Bier.  Beste  Qualitat,"  signify- 
ing in  English  **  Export  Brewery  Company,  Munich  Beer.  Best 
Quality."  It  also  bore  a  cross  with  ''  Haudels-Zeichen,"  that 
is,  "  Trade  Mark,"  written  beneath  it,  and  the  words  "  Speciell 
fiir  heisse  klimate  gebraut,"  that  is,  "  Specially  brewed  for  hot 
climates."    What  would  anyone  who  had  learnt  German,  or  had 
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the  inscription  translated  to  him,  understand  the  label  to  import, 
but  that  the  beer  had  been  brewed  in  Munich  by  a  foreign  company 
for  exportation  to  a  hot  climate  ?  Gould  anybody  conceive  from 
the  general  appearance  of  the  label  that  the  beer  had  been  brewed 
in  Victoria  ?  Not  only  was  the  description  false  as  to  the  country 
and  place  in  which  the  goods  were  manufactured,  but  no  one,  who 
knew  where  they  came  from,  could  reasonably  have  imagined  that 
it  would  not  deceiye,  or  that  it  had  not  been  invented  for  that  very 
purpose.  Mr.  Talbot,  the  then  manager,  must  have  been  aware 
that  Lange  &  Thoneman  had  ordered  the  beer  to  sell  it  again. 
Itlay  upon  the  corporation  to  prove  its  innocence,  and  no 
proof  of  innocence  has  been  produced.  The  evidence,  into 
which,  I  need  not  further  enter,  all  tends  to  the  opposite  con- 
clusion. 

The  proceedings  before  the  court  of  petty  sessions  were 
instituted  by  the  written  direction  of  the  Commissioner  of  Trade 
and  Customs.  Mr.  Isaacs  attacked  the  direction  as  insufBicient, 
because  it  did  not  correspond  with  the  information.  The  direction 
authorised  Christie  to  prosecute  the  company  for  one  of  the  offences 
enumerated  in  the  18th  section  of  the  Trade  Marks  Acty  namely, 
unlawfully  having  in  its  possession  for  sale  goods  to  which  a  false 
trade  description  was  applied.  It  specified  the  goods  as  ''cases 
containing  bottles  of  beer,"  and  the  description  as  consisting  of 
figures  words  and  marks  which  were  reasonably  calculated  to  lead 
persons  to  believe  that  the  beer  was  the  manufacture  of  some 
person  other  than  the  person  whose  manufacture  it  really  was,  and 
as  being  false  in  a  material  respect  as  to  the  place  or  country  in 
which  the  beer  was  made  or  produced;  whereas  the  information 
specified  the  goods  as  ''  bottles  of  beer  '*  only,  and  the  description 
as  labels  to  indicate  that  the  beer  was  made  or  produced  in 
Oermauy,  and  false  in  a  material  respect  as  to  the  place  or  country 
in  which  the  beer  was  made  or  produced.  If  the  information  had 
been  laid  in  the  exact  terms  of  the  authority  the  evidence  would 
have  justified  a  conviction;  but  the  information  as  laid  was  suiSS- 
cient  to  sustain  a  conviction  if  proved.  The  specification  in  the 
authority  was  more  ample  than  that  in  the  information,  but  com- 
prised it.  The  authority  instead  of  being  insu£Scient  was  more 
than  sufficient.     A  prisoner  may  be  found  guilty  of  larceny  under 
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a  presentment  which  charges  him  with  stealing  six  sheets  and  five 
blankets  although  he  stole  only  three  sheets. 

The  order  to  review  will  be  absolute  with  costs.  The  order 
dismissing  the  information  most  be  set  aside,  and  the  case  must 
be  remitted  to  the  justices  for  rehearing  with  an  intimation  of  the 
opinion  of  the  Court  that  the  section  of  the  Trade  Marks  Act  1890, 
under  which  the  information  was  laid,  did  apply  to  an  incorporated 
company  ;  that  in  law  the  goods  in  question  were  in  the  possession 
of  the  defendant  for  sale;  and  that  there  was  no  proof  that  the 
defendant  had  acted  innocently ;  and  further,  that  Christie's 
authority  to  institute  the  prosecution  was  sufficient.  The  costs  of 
the  first  hearing  must  abide  the  result  of  the  rehearing. 


Solicitor  for  plaintiflF :  Ouinness,  Crown  Solicitor. 
Solicitors  for  defendants  :  Pavey,  Wileon  db  Cohen. 


A.  F.  M. 


1892 

March  25. 

May  2. 

Holroifdf  J. 


[IN  CHAMBERS.] 
FEDERAL  BANK  OF  AUSTRALIA  v,  BYRNE. 

Fraotice—**  jRuUt  of  the  Supreme  Court  18S4,"— Order  IIL,  r.  6— Order  XIV., 
r.  1 — Specially  endoreed  writ — Banker't  account — Particulart — Claim  for 
ifUereH. 

When  an  action  is  brought  by  a  banker  to  recover  the  amount  of  an  overdrawn 
account  with  interest,  the  particulars  should  set  out  the  time  at  which  the  account 
commenced,  the  rate  at  which  interest  was  charged,  and  the  manner  in  which  it  was 
calcukted,  whether  on  daily  balances  or  otherwise,  and  whether  with  half-yearly  or 
other  rests. 

In  such  a  case,  where  a  chum  is  made  for  interest  from  the  date  of  the  writ  till 
judgment,  the  particulars  should  show  whether  the  interest  is  demanded  by  way  of 
damages  or  pursuant  to  the  contract  stated  in  the  endorsement. 

A  writ  not  complying  with  the  above  requirements  cannot  be  held  to  be  specially 
endorsed. 

Application  on  behalf  of  the  plaintiffs  under  Order  XIV.,  r.  1, 
for  leave  to  sign  final  judgment. 

The  writ  was  endorsed  as  follows  : — 

*<  The  pliuntifEs'  claim  is  for  money  payable  by  the  defendant  to  the  plalntifEs,  and 
for  money  lent  by  the  plaintiffs  as  bankers  to  the  defendant,  and  for  money  paid  by 
the  plaintiffs  for  the  defendant  ai  his  request  and  to  his  use,  and  for  interest  upon 
money  due  from  the  defendant  to  the  plaintiffs  and  forborne  at  interest  by  the 
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plainti A  to  the  defendant  at  his  request,  and  for  money  found  to  be  dae  from  the 
the  defendant  to  the  plaintiffs  on  accounts  stated  between  them.  The  plaintiffs 
ckim  21,870/.  13#.  6d. 

Pasticulabb. 
1892. 
Feb.  29.     Principal  due  upon  the  defendant's  overdrawn 

banking  account  with  the  plaintiffs    ...    21,265/.     3s.    9d. 
Interest  on  same  ..."        ...  ...        605/.    9«.    Qd. 


Amount  due 


21,870/.  13*.    ed. 


1892 

Fkdbbal  Baki 

Australia 

Btbvb. 


And  the  plaintiffs  claim  interest  on  21,265/.  3«.  9d.  of  the  above  sum  at  the  rate 
of  SI.  per  centum  per  annum  from  the  date  hereof  to  the  day  of  signing  judgment. 

Cook  to  oppose — This  is  not  a  good  specially  endorsed  writ. 
No  dates  are  specified  on  which  the  money  was  lent.  No  dates  are 
given  from  which  the  interest  is  claimed,  nor  is  the  rate  at  which 
interest  was  charged  stated,  nor  is  the  date  given  at  which  the 
accounts  between  the  parties  were  stated.  It  should  have  been 
stated  whether  the  interest  was  claimed  under  a  contract  or  by  way 
of  damages.  He  cited  Coane  v.  Thomas  Bent  Land  Co.  (a)  ; 
Walker  v.  Hicka  {b) ;  Parpaite  v.  Dickinson  (c) ;  Perry  v.  Flint  (d) ; 
Windsor  Coffee  Palace  v.  Cheel  (e). 

Higgins  in  support — The  defendant  should  know  what  is 
claimed  from  his  own  bank  book.  The  defendant  cannot  expect 
bankers  to  set  out  every  item  in  his  account  with  the  bank  during 
the  whole  period  of  his  dealing  with  it.  He  cited  Aston  v. 
Hurwitz  (/). 

Cur.  adv.  vult. 

HoLBOTD,  J.  An  application  was  made  to  me  in  this  case  on 
behalf  of  the  plaintiffs  for  liberty  to  sign  final  judgment  for  the 
amount  endorsed  on  the  writ  of  summons,  with  interest  and  costs. 
The  question  to  be  determined  was  whether  the  particulars  in  the 
endorsement  on  the  writ  of  summons  were  sufficient  to  constitute 
the  writ  a  specially  endorsed  writ  within  the  meaning  of  the  rules. 
The  particulars  were  as  follow: — [His  Honor  read  the  particulars] . 


(a)  17V.L.R,198. 

(b)  8Q.B.D.  8. 

(6.)    38  L.T.  {N.S.)  178. 

V.L.B.  Vol.  XVIII. 


(d)  9A.L.T.  99. 

(e)  10A.L.T.275. 
(/)  41  L.T.  (N.S.)  521. 
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Beneath  the  particulars  was  set  out  a  farther  claim  for  interef 
Follows  : —  [His  Honor  read  the  further  claim] .     The  date  oi 
writ  is  the  29th  of  February  1892.     Several  English  cases 
cited  to  me,  and  if  I  followed  the  principle  laid  down  in  i 
sases,  namely,  that  the  defendant  must  be  furnished  with  partic 
sufficient  to  enable  him  to  judge  whether  he  ought  to  paj 
Amount  demanded,  I  think  I  should  be  obliged  to  determine 
the  plaintiffs  should  have  furnished  the  defendant  with  the  v 
of  his  bank  account  from  the  beginning  to  the  end;  but  th 
appears  to  me,  cannot  have  been  the  intention  of  the  rules, 
however  I  think  should  have  been  done  at  the  least.     I  think 
the  period  at  which  the  account  commenced  should  have  been  s 
in  the  particulars,  and  also  the  rate  at  which  interest  was  cha 
and   the  manner   in   which   it   was  calculated,  whether  on 
balances  or  otherwise,  and  whether  with  half-yearly  or  other  i 
I  also  think  it  should  have  been  made  to   appear   whethei 
interest  in  the  subjoined  claim  was  demanded  by  way  of  dan 
or  pursuant  to  the  contract  stated  in  the  endorsement.    I 
therefore  hold  that  the  vmt  is  not  specially  endorsed,  and 
summons  must  be  dismissed  with  costs. 

Solicitors  for  plaintiffs  :  Casey  d  0*Halloran. 
Solicitor  for  defendant :  Fergie. 

A,F. 
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LND  Another  v.  THE  AUSTRALIAN  FINANCIAL  AGENCY  AND 
GUARANTEE    COMPANY. 

Act  1890  (No.  1103),  M.  134,  ISS—iyth  Schedule— Bill  of  tale— Notice  ^^*^ 

«j 
niton  to  file  bill  of  sale — Consideration — Particulars  to  be  stated  in 

135  of  the  Instruments  Act  1890  (No.  1103)  it  itt  provided  that  the  notice 
I  to  file  ft  bill  of  sale  shall  be  in  the  form  given  by  the  Fifth  Schedule  to 
intaining  a  statement  of  the  particulars  in  snch  form  mentioned.  The 
ale  contained  the  heading  "  Consideration,"  and  under  that  heading  the 
s,  in  different  columns,  "  Past  advances,"  *'  Advances  at  time  of  giving 
*  and  "  Future  advances." 

ime  of  giving  a  bill  of  sale  the  grantees  had,  in  addition  to  the  considera- 
set  ont  in  the  notice  of  intention  to  file  the  bill  of  sale,  agreed  to 
be  grantor  to  the  extent  of  1,000^.  with  a  bank.  The  fact  of  the  agree- 
e  snch  guarantee  was  recited  in  the  deed,  but  no  mention  of  it  was  made 
culars  filed  under  the  form  given  in  the  Fifth  Schedule. 
>er  Hi&lKBOTHAM,  C.J.,  and  a'Beckbtt,  J.  (Hood,  J.,  dissentiente),  that 
]  to  state  the  guarantee  in  the  particulars  in  the  notice  of  intention  to  file 
not  invalidate  the  bill  of  sale. 

3IKB0THA.M,  C.J.  The  Consideration  for  a  bill  of  sale  may  consist  of 
wholly,  or  in  part,  different  from  money,  and  in  such  a  case  it  is  not  neces- 
le  consideration  should  be  stated  in  the  notice  of  intention  to  file  the  bill 

\  of  intention  to  file  a  bill  of  sale  may  be  good  although  some  or  all  of  the 
y  have  to  be  left  unfilled. 

atee  or  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another 
mething  distinct  from  a  past  or  present  debt  owing  by,  and  a  promise  to 
B  advances  to,  that  other  person. 

SCKXTT,  J.  The  third  column  of  the  Fifth  Schedule  to  the  Act  No.  1103 
\  contain  the  debt  and  advances  to  be  secured,  and  nothing  more,  and  if 
Drrectly  stated  the  Act  is  sufficiently  complied  with,  although  there  may 
Dme  other  consideration  not  stated. 

OD,  J.  The  efiect  of  the  form  given  in  the  Fifth  Schedule  is  to  require  a 
f  both  the  consideration  and  the  amount  secured.  Whenever  the  form  can 
ly  followed  both  should  be  given,  and  whenever  the  consideration  consists 
r  of  the  usual  items,  and  also  constitutes  the  sum  secured,  the  form  should 
followed.  Where  the  consideration  consists  of  something  else,  then  the 
>e  modified  so  as  to  be  of  the  like  effect,  and  must  state  the  nature  of  the 
»n  and  what  is  the  amount  secured. 


^L  from  judgment   of  Hodges,  J.  (reported  Vol.  XVII., 

was    an    appeal    in    an    action    brought    by    Frederick 
Danby  and  Henry  Wooton  Danby,   the  trustees  of   the 
estate  of  Sven  Adolf  Nilssou   Wiedemann  against   the 
W  2 
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Australian  Financml  Agency  and  Onarautee  Company  Lin 
to  recover  30,0002.  damages  for  the  detention  and  conve 
of  part  of  the  insolvent  estate  claimed  by  them  under  a 
of  sale  given  by  the  insolvent  to  the  company,  whic 
.L  was  alleged  was  void.  The  grounds  upon  which  the  pl« 
^Q  alleged  that  the  bill  of  sale  was  void  were  (1)  that  the  noti 
intention  to  file  the  same  did  not  set  out  the  true  consideratio 
the  bill  of  sale  ;  (2)  that  the  bill  of  sale  itself  did  not  truly 
the  consideration  ;  (8)  that  the  bill  of  sale  was  made  subject  1 
condition  that  if  the  stock  were  reduced  below  9,000i.  Wiede 
should  pay  all  the  money  he  received  therefor  to  the  companj 
this  condition  was  not  inserted  in  the  bill  of  sale. 

In  the  notice  of  Intention  to  file  the  bill  of  sale,  unde 
heading  "  Consideration,"  sub-heading  **  Past  debts  taken  ov 
giantor  at  time  of  giving  bill  of  sale,"  were  the  words  *'  Inde 
ness  of  G.  M.  Pickles  to  the  Australian  Financial  Agency 
Guarantee  Company  Limited  to  the  extent  of  16,0802.,  tab 
gi'antor  at  time  of  giving  bill  o(  sale";  and  under  the  he 
"  Consideration,"  sub-heading  **  Future  advances,"  were  the 
**  Yes;  if  any."  It  was  alleged  that  the  consideration,  in  the  i 
of  intentidn  to  file  the  bill  of  sale  and  in  the  bill  of  sale 
inaccurate  in  these  respects — That  part  of  the  consideratio 
giving  the  bill  of  sale  was  the  company's  promise  to  g 
guarantee  for  1,0002.  to  a  bank,  and  that  was  not  stated  ;  tha 
part  of  the  15,0802.  was  not  a  debt  of  Pickles  at  all,  but  c 
firm ;  that  the  consideration  was  not  for  taking  over  Pickles' 
of  16,0802.,  but  for  16,5802.,  and  that  part  of  the  consideratio: 
the  release  of  Pickles  from  his  debt,  and  that  this  was  not  s 
The  learned  primal^  judge  gave  judgment  for  the  defendants 
the  plaintiffs  now  appealed  from  that  judgment.  The  facts  oi 
case  are  fully  set  out  in  the  judgment  of  Hodges,  J.  (a). 

Higgins  and  Mitchell  (with  them  Bryant)  for  the  appella 
The  notice  of  intention  to  file  the  bill  of  sale  does  not  stat 
true  consideration  for  giving  the  bill  of  sale,  nor  does  it  stat 
consideration  as  recited  in  the  bill  itself.  A  very  material  consi 
tion  for  which  the  bill  was  given  is  concealed  in  the  notice. 

(a)    17V.L.R.481. 
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mts  Act  1890  (No.  1108),  provides  by  a  fonn  given  in  the 
hedule  what  should  be  stated  (h).     There  was  a  guarantee 

the  company  for  1,0002.,  and  this  being  a  material  part  of 
ideration  should  have  been  stated.  The  release  given  to 
WAS  another  material  part  of  the  consideration,  and  this  is 

The  object  of  the  notice  is  to  warn  creditors  of  the  true  ^^ 
f  the  transaction,  and  no  part  of  the  consideration  must  be 
d.  The  form  in  the  schedule  does  not  refer  merely  to  money 
ation  but  provides  for  the  whole  nature  of  the  transaction 
scribed.  The  real  and  actual  consideration  must  be  set  forth : 
Beetenson  (c);  Exparte  Charing  Cross  Advance  Bank  (d)\ 
e's  Law  of  Bills  of  Sale,  pp.  64,  55.  **  Consideration  " 
some  right,  interest,  profit,  or  benefit  accruing  to  the  one 
'  some  forbearance,  detriment,  loss,  or  responsibility  given, 

or  undertaken  by  the  other:  Cunie  v.  Misa  (e).  The 
it  must  be  sufficiently  accurate  to  enable  those  who  have 
)on  or  deal  with  the  bill  of  sale  to  arrive  at  an  accurate 
on  as  to  what  really  took  place :  Richardson  v.  Harris  (/) ; 
I  V.  Wildon  (g).  The  learned  primary  judge  no  doubt 
I  a  fact  that  the  guarantee  was  not  part  of  the  consideration, 
appellants  are  not  precluded  in  this  appeal  from  disputing 
iing;  it  was  merely  an  inference  drawn  from  admitted  facts, 
s  very  different  from  a  finding  of  the  facts  themselves : 
mnihanta  (/<). 

(6)    FIFTH  SCHEDULE. 
NoncB  OT  Iktrktion  to  File  Bill  of  Salb. 


tor  or  Qranton. 


I  Property  CompriMd 
in  Bill  of  Sale. 


Considention. 


-it 
11 


Grantee 
or  Grantees. 


i. 
li 


L.T.  808. 
Ch.  D.  36. 
R.  10  Ex.,  p.  162. 


(/)  22  Q.B.D.  268. 
(g)  12A.L.T.  17. 
(A)    1P.D.288.     . 
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^•^-  Counsel    also    referred    to    the    following    cases: — Exparte 

1892  Challinor  (t)  ;   Exparte  Ralph  (k) ;  Exparte  Winter  (l) ;  Morgan 

Dhb  AusTEALiiN        Maddeu^  Tapp,  aiitl  Isaacs  for  the  respondents — The  judge  has 
agkncy  and     found  Jis  a  fact  that  the  guarantee  was  not  part  of  the  consideration, 

GuabakteeCo.  an^  ^jj^^  finding  should  not  be  disturbed.  The  evidence  shows 
that  this  giiarantee,  thoiigh  appearing  in  the  deed,  was  not  part  of 
the  consideration ;  the  parties  may  go  behind  the  deed  and 
examine  the  transaction  itself:  Exparte  Collins  (n).  The  guarantee 
was  a  collateral  agreement  and  quite  distinct  from  the  consideration. 
A  collateral  agreement  is  a  promise  by  one  party  in  consideration 
of  which  the  other  party  agrees  to  enter  into  another  contract,  the 
tei-ms  and  consideration  of  which  are  then  ascertained  by  both 
parties,  but  the  consideration  is  the  thing  given  for  the  promise 
in  any  contract :  Angell  v.  Duke  (p) ;  Morgan  v.  GriffitJis  (m). 
The  question  whether  an  agreement  is  a  collateral  agreement 
or  not  is  a  question  of  fact:  Lindley  v.  Lacey  (p).  There  is  no 
promise  to  give  a  guarantee,  and  no  action  could  be  founded  upon 
the  deed  itself  for  not  giving  the  guarantee.  The  guarantee  is 
referred  to  in  the  recital,  but  that  is  merely  a  history  of  the 
different  transactions.  The  words  '*  in  consideration  of  the 
premises  "  mean  "  having  regard  to  what  has  gone  before."  It  is 
a  draughtsman's  phrase.  The  consideration  refers  to  the  pecuniary 
consideration,  the  amount  to  be  secured.  Unless  the  appellants 
can  show  that  the  notice  does  not  comply  with  the  Act  then  the 
bill  of  sale  is  not  inoperative.  If  the  consideration  be  untrue  in  the 
bill  of  sale  itself,  it  does  not  invalidate  the  bill  under  the  Victorian 
law,  though  it  would  under  the  English  law :  Exparte  Collins  (n). 
Counsel  referred  to  the  following  cases  : — Madell  v.  ThSmns  (q) ; 
Carter  v.  Salmon  (r);  Exparte  Johnson  («);  Mackenzie  y.  Couhon  (t)\ 
Exparte  Challinor  (i). 


Higgins  in  reply. 

Cur.  adv.  vult. 

(i)    16Ch.  D.260. 

(p)  17  C.B.  (N.S.)  578. 

(*)    19  Ch.  D.  98. 

(q)    1891, 1  Q.B.  280. 

(0    29W.R.576. 

(r)    48L.T.490. 

C«)  L.R.  6  Ex.  70. 

(*)    26  Ch.  D.,  p.  848. 

(«)   L.R.  10  Ch.  367. 

(t)    L.R.8£q.36& 

(o)   L.R.  10  Q.B,  174. 
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HioiNBOTHAM,   C.J.     This  is  an  appeal  from  a  judgment  for  ^-ci. 

the  defendant  by  Hodges,  J.     The  facts  of  the  case  are  sufficiently  1892 

stated  in  the  judgment  appealed  from.     The  first  and  principal         d^y 
gronnd  of  objection  relied  on  by  the  appellant  raises  a  minute,  but  «• 

by  no  means  unimportant,  question  as  to  what  particulars  are  fikattciai 
proper  and  necessary  to  be  stated  in  the  notice  of  intention  to  file  qu^^^kj" 
a  bill  of  sale  required  by  sec.  184  of  the  ImtrumenU  Act  1890  to 
be  lodged  at  the  office  of  the  Begistrar-Oeneral,  fourteen  days 
before  the  bill  is  filed.  In  the  present  case  the  notice  contained 
no  mention  of  a  guarantee  which  the  defendant  company  agreed  to 
give  to  the  grantor  Weidemann  to  secure  an  overdraft  to  him  by 
a  bank  of  a  sum  not  exceeding  1,000{.  for  a  period  of  twelve  months. 
It  was  contended  by  the  plaintiff  that  the  omission  of  this  guarantee 
from  the  notice  invalidated  the  notice,  and  as  a  consequence 
prevented  the  bill  of  sale  from  acquiring  any  validity  at  law  or  in 
equity.  The  learned  judge  overruled  the  objection.  He  held  that 
the  guarantee  was  no  part  of  the  terms  of  the  bill  of  sale,  that  it 
was  not  agreed  that  it  should  be  put  into  the  bill  of  sale,  and  that 
it  was  something  entirely  collateral  to  that  instrument;  and  he 
conclnded,  therefore,  that  it  was  not  required  to  be  inserted  in  the 
notice.  We  are  unable  to  concur  with  the  reasons  assigned  by  the 
learned  judge  for  this  conclusion. 

The  guarantee  is  a  part  of  the  recited  "  premises"  in  the  bill  of 
sale  which  are  expressly  declared  to  be  the  consideration  of  the 
instrument  of  transfer ;  the  insertion  of  the  guarantee  in  the  bill  of 
sale  shows  that  it  was  the  final  intention  of  the  parties  that  it  should 
form  a  part  of  the  substantive  agreement  between  the  grantor  and 
the  grantees,  and  it  is  impossible,  under  these  circumstances,  to 
regard  it  as  a  collateral  agreement  merely. 

But  while  differing  from  his  reasons,  it  does  not  follow  that 
we  should  dissent  from  the  conclusion  arrived  at  by  the  learned 
judge  upon  this  point.  Assuming  that  the  guarantee  formed  a 
part  of  the  consideration  of  this  bill  of  sale,  it  remains  to  be 
be  determined  whether  it  was  necessary  to  insert  it  in  the  notice 
of  intention  to  file  the  bill.  In  considering  this  question  we  are 
required,  in  my  opinion,  to  abstain  from  giving  a  construction  to 
the  terms  of  the  Act  of  Parliament  which  would  render  the 
conditions  of  a  valid  notice  uncertain  and  difficult  to  be  complied 
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F.c.  with.     It  was  undoubtedly  not  the  intention  of  the  Legislature  to 

^^  create  impediments,  risk,  and  uncertainty  in  the  way  of  honest 

transactions  of  this  nature.     The  conditions  imposed  by  Parliament 

V.  on   notice   and  on   filing   of  bills   of  sale  must  be  substantially 

Financial      observed,  but   those   conditions  should  be  strictly  and  narrowly 

iuARrNTBB'co   coustrued,  and,  as  far  as  may  be  possible,. clearly  defined,  if  the  Act, 
instead  of  being  a  check  to  dishonesty,  is  not  to  be  a  snare  and  a 

_ pitfall  for  persons  honestly  and  lawfully  exercising  the  right  of 

alienating  their  property.  What  then  are  the  conditions  o{  a  valid 
notice  of  intention  to  file  a  bill  of  sale?  Section  185  of  the 
Instruments  Act  1890  requires,  first,  that  every  such  notice  shall  be 
in  the  form  of  the  Fifth  Schedule  to  the  Act,  or  to  the  like  efilect ; 
secondly,  that  such  notice  shall  contain  a  statement  of  the 
particulars  in  such  form  mentioned ;  and,  thirdly,  that  the  notice 
shall  specify  an  address  to  which  notices  of  caveats  may  be  posted. 

The  Fifth  Schedule  begins  with  a  table  with  four  cross-headings, 
below  each  of  which  there  are  two  or  three  columns  containing  the 
items  of  information  required  to  be  furnished.  The  form  of  this 
table  seems  to  me  to  explain  the  table.  To  my  mind  it  appears 
clear  that  the  items  to  be  set  forth  in  the  several  columns,  and 
not  the  cross-headings,  are  ''  the  particulars  in  such  form 
mentioned"  referred  to  in  the  section.  The  cross-headings  are  not 
'^  particulars ;  "  they  are  obviously  the  general  subjects  within 
which  are  included  the  particulars  to  be  set  forth  in  the  columns 
appended  to  each  heading.  The  headings  may  include  a  vast 
number  of  particulars  relating  to  each  subject,  but  it  is  only  those 
particulars  which  are  expressly  enumerated  in  the  columns  under 
each  heading  which  have  to  be  stated.  It  has  been  assumed  in 
the  argument  for  the  appellant  that  the  consideration  of  the  bill  of 
sale  is  required  by  the  135th  section  to  be  stated  in  the  notice. 
This  assumption  appears  to  be  founded  not  upon  the  terms  of  that 
section,  which  do  not  warrant  it,  but  partly  upon  the  language  of 
the  English  Bills  of  Sale  Act  1878  which  expressly  requires  that 
a  bill  of  sale  shall  set  forth  the  consideration  for  which  it  was 
given,  and  upon  the  language  used  in  English  decisions  based  on 
that  Act.  The  Victorian  Act  does  not  require  the  consideration 
for  a  bill  of  sale  to  be  stated  either  in  the  bill  itself  or  in  the  notice 
of  intention  to  file  the  bill.      The  185th  section  requires  that  a 
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past  debt,  an  advance  at  the  time  of  giving  the  bill  of  sale,  and  ^'Q* 

fdtare  advances  shoald  be  stated  in  the  notice.     These  partioalar  i892 

considerations  are  all  of  them  past,  present,  or  future  indebtedness         danbt 
in  money,  and  they  undoubtedly  form,  in  by  far  the  largest  number  ,^      •• 
of  cases,  the  consideration  for  bills  of  sale  given  by  way  of  security.      Financial 
But  the  consideration   for   such   an  instrument   may   consist  of  Quabantbb  < 
something  wholly  or  in  part  different  from  money,  and  in  such  a  „.  .  ~T" 

case   I   think   that  the  consideration  need  not  be  stated  in  the 

notice  of  intention  to  file  the  bill  of  sale,  and  that  the  notice  will 
be  good,  although  some  or  all  of  the  columns  may  have  to  be  left 
blank  and  unfilled.  The  terms  of  the  notice  itself  appended  to 
the  tabular  form  in  the  Fifth  Schedule  support  this  view.  Here  the 
object  of  the  bill  of  sale  is  stated  to  be  ''to  secure  the  debt  or 
advances  above  mentioned.*'  These  words  appeal*  to  show 
conclusively  that  the  consideration  need  only  be  stated  where  it 
consists  of  particulars  of  a  debt,  or  of  present  or  future  advances. 
They  also  indicate,  I  think,  a  necessary  limitation  of  the  intended 
subject-matter  of  the  notice  which  was  suggested  during  the 
argument,  namely,  that  the  notice,  was  to  state  under  the  head  of 
"  consideration  "  what  was  the  thing  to  be  secured  by  the  bill  of 
sale,  whatever  that  thing  might  be.  This  suggested  meaning  will 
be  correct,  in  my  opinion,  if,  but  only  if,  the  thing  secured  be  a 
past  debt,  or  present  or  future  advances.  Then,  if  particulars  of 
consideration  of  the  bill  of  sale,  or  of  the  thing  secured  by  the  bill 
of  sale,  are  required  to  be  stated  only  where  a  past  debt,  or  present 
or  future  advances  constitute  wholly  or  in  part  the  consideration  of, 
or  the  thing  secured  by  the  bill  of  sale,  was  it  necessary  in  the  case 
before  us  to  insert  this  guarantee  in  any  of  the  three  columns  of 
the  notice  under  the  head  of  consideration  ?  I  am  of  opinion  that 
it  was  not.  A  guarantee  or  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another  person  is  something  distinct  in  its  nature 
from  a  past  or  present  debt  owing  by,  and  a  promise  to  make 
future  advances  to,  that  other  person.  The  relation  of  principal 
and  surety,  and  the  relation  of  debtor  and  creditor  may  both 
constitute  good  consideration  for  a  mortgage  of  personal  chattels 
by  bill  of  sale ;  but  the  Act  of  Parliament  does  not  require  that  the 
particulars  of  the  consideration  springing  from  the  relation  of 
principal  and  surety  should  be  included  in  the  notice  of  intention 
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F.o.  to  file  the  bill  of  sale.     I  am  of  opinion,  for  these  reasons,  that  the 

ig92  learned  judge  was  right  in  overruling  this  objection,  founded  on 

'  the  absence  of  reference  to  the  guarantee  in  the  consideration 

V.  stated  in  the  notjce  of  intention  to  file  the  bill  of  sale. 

FitfANciAL  Four  other  objections  were  advanced  on  this  appeal  to  a  finding 

uabantbbCo    *^^  ^  decisions  of  the  primary  judge.     One  of  these  was  withdrawn 

during  the  argument.     The  remainder  were  either  answered  at  the 

I same  time  or  they  are  covered  by  the  view  1  have  taken  of  the 

limited  requirements  of  the  notice  as  fixed  by  the  Act  of  Parliament. 
In  accordance  with  the  opinion  of  the  majority  of  the  members  of 
the  Court,  the  appeal  will  be  dismissed,  with  costs. 

a'Begeett,  J.  The  question  raised  by  this  appeal  is  whether 
the  notice  of  intention  to  file  the  bill  of  sale  of  the  22nd  August 
1889  complies  with  the  Act.  The  statutory  requisites  are  pre- 
scribed in  a  few  words — a  mere  direction  that  "notice  of  the 
intention  to  file  shall  be  in  the  form  in  the  Fifth  Schedule,  or  to 
the  like  effect,  and  shall  contain  a  statement  of  the  particulars  in 
such  form  mentioned."  We  have  therefore  only  to  look  at  the 
schedule  for  the  particulars  required.  This  is  headed,  "Notice  of 
intention  to  file  bill  of  sale,"  and  contains  four  columns  respectively 
headed  "  Grantor,"  "  Property  comprised  in  bill  of  sale,"  "  Con- 
sideration," and  "  Grantee."  Below  these  columns  are  the 
following  words  : — "  I,  the  above-named  grantor,  hereby  give  notice 
that  a  bill  of  sale  made  by  me  of  the  property  above  described  to 
the  above-named  gi-antee  to  secm'e  the  debt  or  advances  above 
mentioned  will  be  filed  after  the  expiration  of  fourteen  days  from 
'  the  date  of  lodging  this  notice."  This  form  is  to  be  signed  by  the 
grantor,  and  it  is  obvious  that  the  words  at  the  foot  constitute  the 
operative  part  of  the  notice.  The  columns  above  these  words  are 
merely  the  receptacles  in  which  to  place  the  particulars  to  whioh 
the  words  at  the  foot  refer.  The  discussion  in  this  case  has  been 
confined  to  the  third  column,  headed  "  Consideration,"  and  sub- 
divided into  three  sub-headings,  "  Past  debt,"  "  Advances  at  time 
of  giving  bill  of  sale,"  and  "  Future  advances."  The  appellants 
contend  that  it  is  not  enough  to  place  in  this  column  that  which  is 
referred  to  below  as  "the  debt  and  advances  above  mentioned," 
unless  the  debt  and  advances  constitute  the  only  consideration  for 
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the  bill  of  sale,  and  that,  if  there  is  any  other  consideration,  that  F.o. 

other  consideration  must  also  be  stated  by  adding  another  column, 
or  making  some  other  alteration  in  the  form  in  the  schedule.     I  do  ^^^ 

not  agree  with  this  contention.  I  think  the  third  column  is  meant  Danbt 
to  contain  the  debt  and  advances  to  be  secured,  and  nothing  more,  thb  aubtbalu 
and  that  if  these  are  correctly  stated  the  Act  is  complied  with,  PnrAwoiiL 
though  there  may  have  been  some  other  consideration  not  stated.  Quasavtbb  Co 
The  argument  for  the  appellants  rests  altogether  upon  the  force  a*  Beckett,  J. 
which  it  gives  to  the  one  word  **  Consideration  *'  heading  the 
column.  Nothing  else  in  the  Act  can  be  referred  to  as  requiring 
the  consideration  to  be  stated.  It  is  contended  that  the  use  of  this 
word  is  equivalent  to  a  declaration  that  the  notice  must  contain 
particulars  of  the  true  consideration  as  well  as  of  the  debt  and 
advances  to  be  secured.  Inasmuch  as  there  was  in  this  case  con- 
sideration distinct  from  the  amount  to  be  secured,  and  not  stated 
in  the  notice,  it  is  said  that  the  notice  is  bad  and  the  bill  of  sale 
▼Old.  It  cannot  be  denied  that  if  the  appellants'  construction  be 
correct  there  would  often  be  great  difficulty  in  complying  with  the 
Act  by  exactly  ascertaining  and  defining  that  which  constituted  the 
consideration  for  giving  the  bill  of  sale.  Such  difficulties  are  well 
illustrated  by  the  case  of  Exparte  ChaUinor  (r),  and  by  the  lengthy 
arguments  addressed  to  us  in  this  case,  as  to  what  should  or  should 
not  be  deemed  to  make  up  the  consideration  for  the  bill  of  sale 
before  us.  The  appellants*  argument  makes  the  form  in  the 
schedule  a  trap  for  the  unwary,  who,  thinking  that  he  has  followed 
the  directions  of  the  Act,  is  told  that  he  has  not  given  full  force  to 
the  word  "  consideration,''  and  that  his  security  is  therefore  worth- 
less. Any  intelligent  layman  looking  at  the  schedule  would  consider 
that  he  had  complied  with  the  Act  if  had  stated  the  debt  and 
advances  to  be  secured  in  their  appropriate  columns.  Nothing  in 
the  operative  words  of  the  notice,  or  in  the  table  to  be  filled  up 
above  it,  would  suggest  that  more  was  required ;  the  word  ''  con- 
sideration "  would  seem  properly  to  refer  to  that  which  he  had 
written  beneath  it.  This  I  think  the  correct  view.  Looking  at  the 
schedule  as  a  whole,  I  read  it  as  directing  the  person  using  it  to  fill 
into  the  column  headed  ''  Consideration  "  the  debt  and  advances  to 
be  secured,  and  if  this  direction  be  complied  with  the  column  is 

(«)  I6Gh.i>.260. 
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F.o.  used  for  the  porpoae  intended,  and  all  that  is  directed  to  be  done 

1892  has  been  done.     The  word  ''consideration"  heading  the  column 

^J^^        has  no  more  enacting  force  than  if  it  were  a  label  on  a  shelf  into 

>'-  which  a  Statute  directed  that  a  particular  thing  should  be  put.     It 

Thk  Austbaliav 

Financial      would  be  enough  to  put  that  thing  into  the  shelf  though  the  Statute 

(iuABAMTBB^Co.  P^^ovided  that  the  shelf  should  be  labelled  with  a  word  large  enough 

,    to  describe  something  more  than  that  which  was  to  be  put  into  it. 

**  Consideration  "  at  the  top  of  the  column  is  merely  used  as  a  short 

description  of  the  debt  and  advances. 

That  this  was  the  intention  of  the  Legislature  further  appears 
when  we  remember  that  the  notice  is  only  required  with  reference  to 
bills  of  sale  given  by  way  of  security.  The  subdivision  of  the  con- 
sideration is  into  three  divisions,  each  of  which  expresses  money 
secured.  One  of  these  divisions,  that  of  ''  Past  debt,"  does  not 
properly  express  any  consideration.  Suppose  a  case  in  which  a  bill 
of  sale  is  given  only  to  secure  a  past  debt  of  1,0002.,  and  1,000Z.  to 
be  written  in  this  column.  According  to  the  appellants'  contention, 
the  notice  would  be  bad  because  the  consideration  would  not  be  the 
past  debt  but  the  promised  or  anticipated  forbearance  of  the  creditor 
to  enforce  the  debt.  According  to  my  view,  the  notice  would  be 
good,  as  the  notice  need  only  state  the  consideration  in  so  far  as  it 
consists  of  the  amount  to  be  secured.  On  the  whole  I  feel  no 
difficulty  in  coming  to  the  conclusion  that  the  word  "consideration" 
is  governed  by  the  operative  words  of  the  notice,  and  that  the  Act 
is  complied  with  if  the  debt  and  advances  intended  to  be  seoored 
are  set  out  in  the  column  headed  ''  Consideration." 

I  have  next  to  consider  whether,  on  this  view  of  the  law, 
the  notice  is  sufficient.  The  bill  of  sale  was  given  to  secure 
a  past  debt,  and  as  to  the  specification  of  this  past  debt  no 
objection  was  pressed  by  the  appellants.  The  grantee  also 
engaged  to  guarantee  the  grantor's  overdraft  with  a  bank 
to  the  extent  of  1,000!.,  or,  if  an  overdraft  could  not  be 
obtained,  to  make  further  advances  to  the  grantor  to  the  extent  Of 
1,0002.  The  bill  of  sale  was  drawn  so  as  to  extend  the  security  to 
any  amount  which  might  be  paid  under  the  guarantee,  or  for  these 
further  advances,  and  (as  appears  by  the  proviso  for  redemption  and 
other  clauses  in  the  deed)  it  also  covered  any  other  advances  which 
ths  grantee  might  make  to  the  grantor.    The  security  given  in  respect 
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future  adyances,  some  of  which  the  grantee  was  bound  to 

required,  others  of  which  he  might  make  at  his  discretion , 

eferred  to  in  the  notice  by  the  words,  "  Yes ;  if  any,"         i 

n  the  column  ''  Future  advances."     I  think  these  words 

Thb  j 
.     The  word  "yes"  is  mere  surplusage;  the  words  "if      Fi 

itten  in  the  column  would  convey  the  meaning  that  any  q^^j 

lyances  which  the  grantee  might  make  to   the   grantor 

>  covered  by  the  security.     A  clearer  statement  would  be     — 

e,  but  I  think  the  meaning  can  be  gathered  from  the  notice 

inds,  and  that  therefore  it  complies  with  the  Act.     The 

Ivances  were  in  this  case  necessarily  indefinite.     Though 

tee  could  be  compelled  to  make  them  to  the  extent  of 

Lhey  might  not  be  required  to  that  or  to  any  extent ;  on 

'  hand  they  might  be  required,  and  the  grantee  might  be 

»  make  them  to  a  greater  extent  than  1,0002.     If  the 

e  were  given,  and  money  had  to  be  paid  under  it,  such 

would  come  under  the  designation  of  future  advances. 
I  advances,  if  any,"  comprises  every  kind  of  advance  pro- 
r  by  this  bill  of  sale.  There  is  nothing  in  the  Act  to 
the  giving  of  a  bill   of  sale   to   cover  indefinite  future 

dependent  as  to  their  amount  upon  the  requirements  of 
[)wer  and  the  lender's  willingness  to  satisfy  them.     Such  a 

is   an   ordinary    mercantile    instrument,    convenient    to 

and  lender.  The  Act  does  not  purport  to  deprive  them  of 
.  to  enter  into  such  a  contract.  An  oppressive  restriction  to 
Bd  amount  cannot  be  spelt  out  of  the  form  of  notice,  or  be 
from  any  direction  in  the  Act.  As  the  borrower  may  give 
for  undefined  future  advances,  the  notice  descriptive  of 
ranees  must  necessarily  be  indefinite.  It  is  no  objection  to 
6  that  it  does  not  specify  the  nature  or  state  the  limit  of 
noes  to  be  secured  when  the  bill  of  sale  does  not  do  so. 
refore  think  that  the  debt  and  advances  for  which  the  bill 
I  the  22nd  August  1889  was  given  are  sufficiently  specified 
)tice,  that  the  bill  of  sale  is  good,  and  that  the  judgment 
-  the  defendants  should  not  be  disturbed. 

0,  J.    In  this  case  Hodges,  J.,  determined  that  a  guarantee 
Qo  part  of  the  consideration  of  a  bill  of  sale  given  by  one 
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F-0.  Wiedemann  to  the  defendants,  and  that  therefore  the  bill  of  sale 

1892  ^A8  valid,  although  the  notice  of  intention  to  file  it  contained  no 

dInby  reference  to  that  guarantee.     From  that  determination  there  was 

f'-  an  appeal,  which  we  have  now  to  decide. 

ThB  AUBTBALIAK  _  .    .  ,  ,        .  i  ,  i., 

Financial  In   arriving   at  the  conclusion   that   the  guarantee    did    not 

Guabamtbk'^o.  ^^'°^  *  P*^'^*'  ^^  ^^^  consideration,  the  learned  judge  was,  I 
think,  in  error,  and  it  seems  that  this  error  must  have  arisen 
through  his  attention  not  having  been  directed  to  the  words 
of  the  bill  of  sale  itself.  It  does  not  follow,  however,  that 
because  the  reason  for  a  decision  may  be  wrong,  the  decision 
itself  must  necessarily  fall,  and  accordingly  it  has  been  con- 
tended that  this  bill  of  sale  is  valid,  even  though  the  guarantee 
be  part  of  the  consideration,  and  be  not  set  out  in  the  notice.  Two 
grounds  have  been  suggested  for  this  contention,  both  depending 
upon  the  construction  of  the  form  of  notice  provided  by  the 
Statute.  One  ground  is  that  no  consideration  need  be  stated  in  the 
notice,  unless  it  be  one  of  those  mentioned  in  the  form  in  the 
schedule  to  the  Act,  and  as  a  guarantee  is  not  within  any  of  them, 
therefore  it  need  not  be  referred  to.  The  other  ground  is  that  the 
form  of  notice  prescribed  does  not  necessarily  require  any  considera- 
tion at  all  to  be  set  out,  but  only  the  amount  of  debt  or  advance 
secured,  and  that  therefore  the  bill  of  sale  is  valid,  though  no 
mention  be  made  in  the  notice  of  this  guarantee.  The  first  holds 
that  the  consideration  is  required  by  the  form  ;  the  other  treats  the 
consideration  as  a  thing  superfluous.  Acccording  to  the  former,  the 
consideration  must  be  stated  whenever  it  consists  of  one  of  the 
matters  mentioned  in  the  form ;  according  to  the  latter,  the  con- 
sideration need  never  be  stated,  except  when  it  is  the  thing  secured 
by  the  bill  of  sale,  the  one  construction  interprets  the  heading 
^'  Consideration  "  as  binding  in  certain  specified  cases,  but  in  those 
cases  only ;  the  other  treats  that  heading  as  a  direction  which  may 
in  all  cases  be  safely  disregarded  so  long  as  the  amount  secured  by 
the  bill  of  sale  is  set  forth.  Both  of  these  views  cannot  be  right. 
Each,  however,  receives  the  support  of  one  of  my  learned  colleagues, 
while  I  unfortunately  cannot  agree  with  either,  for  I  have  come  to 
the  conclusion  that  both  the  consideration  for  the  bill  of  sale,  and 
also  the  amount  secured  thereby,  must  be  truly  set  out  in  the 
notice  of  intention  to  file. 
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whole  question  turns  upon  the  proper  interpretation  of 
ctions  and  schedules  of  the  Instruments  Act  1890. 
s  of  sale  that  fall  within  sec.  134  of  that  Act  are 
of  any  validity  until  registered,  and  such  registra- 
lot  be  legally  effected  until  notice  of  intention  to  file  F 
of  sale  be  lodged  at  the  office  of  the  Begistrar-General.  q^I 
lice  is  to  be  in  the  form  in  the  Fifth  Schedule  to  the  Act, 

like  effect,  and  is  to  contain  a  statement  of  the  particulars 
brm  mentioned.  Referring  to  the  schedule,  it  appears  that 
)  four  matters  about  which  information  is  to  be  given,  viz., 
bor,  the  property  comprised  in  bill  of  sale,  the  consideration, 
grantee,  and  under  each  heading  is  stated  the  particular 
Lon  required.  If  we  were  to  read  this  form  as  absolute  and 
3n  only  the  information  therein  mentioned  would  be  neces- 
hat  is,  the  notice  might  be  sufficient,  if  it  set  out  the 
rs  as  they  are  set  out  in  the  form  when  they  so  exist,  and 
ey  do  not  so  exist  the  notice  could  be  silent.  So  that  if 
-antee  were  the  only  consideration,  there  would  be  nothing 
ated  in  the  columns  under  the  heading  **  Consideration," 
efore  no  particulars  given  of  it  whatever,  and  the  rest  of 
)e  where  it  refers  to  the  bill  of  sale  to  be  given  **  to  secure 

or  advances  above  mentioned  '*  would  be  unmeaning,  as 
•uld  be  neither  debt  nor  advance  anywhere  referred  to.  Or 
le  intrepretation  be  that  the  form  must  be  rigidly  complied 
might  follow  that  no  bill  of  sale  could  be  registered  at  all 
re  given  for  any  other  consideration  than  one  of  those 
id  in  the  schedule.  So  that  in  this  view  a  bill  given  in 
ktion  of  a  guarantee,  either  could  not  be  registered  as  com- 
ith  the  requirements  of  the  Act  would  be  impossible,  or  else 
[)e  registered  upon  a  notice  that  disclosed  neither  the  con- 
1  nor  the  amount  secured.  I  do  not  think  that  this  view  is 
or  it  assumes  that  the  form  in  the  schedule  is  a  rigid  guide 

for  all  cases.  But  by  sec.  185  the  notice  is  to  be  in  the 
the  schedule,,  or  to  the  like  effect.  These  words  show  that 
dule  merely  provides  a  general  form  for  guidance  suitable 
iry  cases,  and  it  becomes  necessary  in  other  instances  to 

its  real  meaning  in  order  to  frame  a  notice  to  the  like 
What  is  the  effect  of  the  notice  ?     In  an  ordinary  case  it 
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would  disclose  the  nature  of  the  consideration  for  which  tl 
was  given,  and  it  would  inform  creditors  what  their  debto 

^         receiving  in  return  for  parting  with  his  property.     When,  thei 
one  of  the  like  effect  has  to  be  framed,  why  should  not  the 

UL      information  be  afforded  ?     A  creditor  is  entitled  to  prevei 

iB^Co   S^^^^S  ^^  *  ^^^^  ^^  ®'^'®>  ^^*  unless  he  is  supposed  to  act  caprici 
an  important  element  in  determining  his  interference  would  ] 

_  knowledge  of  the  value  received  by  the  debtor.  The  effect  < 
form,  therefore,  as  well  as  the  wording,  seems  to  me  to  requir 
the  nature  of  the  consideration  should  be  stated  in  every  case, 
the  form,  in  my  opinion,  implies  something  more,  for  it  gi 
the  ordinary  case  a  statement  of  the  ''  debt  or  advance  "  secui 
the  bill  of  sale.  The  notice  states  the  bill  is  to  be  givei 
secure  the  debt  or  advances  above  mentioned."  The  only  m( 
of  debt  or  advance  is  under  the  heading  of  "  Consideration, 
the  reason  is  that  in  nearly  every  case  the  consideration 
matter  secured  by  the  bill  of  sale,  and  almost  always  thai 
sideration  takes  the  form  of  a  past  debt,  a  present,  or  a 
advance.  The  effeit  of  the  form,  therefore,  is  to  state  hot 
consideration  and  the  amount  secured.  The  former  is  exp 
named,  and  the  latter  is  necessarily  implied.  Whenever  this 
can  be  truthfully  followed  both  will  be  given,  and  whenev< 
consideration  consists  of  all  or  any  of  the  usual  items,  an( 
constitutes  the  sum  secured,  then  the  form  can  be  literally  foil 
But  when  the  consideration  consists  of  something  else,  the 
form  must  be  modified  so  as  to  be  of  the  like  effect,  and  must 
what  the  consideration  is  and  what  is  the  sum  secured.  Thi 
struction  does  no  violence  to  any  of  the  language,  but  give 
effect  to  every  word,  and  is  not  opposed  to  any  intention  of  I 
ment  appearing  anywhere  on  the  face  of  the  Statute. 

The  notice  is  required  for  the  information  of  creditors  to  < 
them,  if  they  wish,  to  prevent  the  registration  of  the  bill  of  sale, 
are  therefore  told  the  name,  business,  and  address  of  granto 
of  grantee,  the  description  and  situation  of  the  property,  the  ai 
for  which  that  property  is  to  be  mortgaged,  and  also  th( 
sideration  or  value  which  their  debtor  is  to  receive  in  return, 
very  object  of  giving  any  particulars  is  in  order  that  the  ere 
may  exercise  a  discretion  as  to   lodging   a   caveat,  othen 
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mere  notice  withoufc  any  particulars  would  be  sufficient.      This  ^•^• 

being   so  the  consideration  and  the  amount  secured  are  both  of  1592 

importance   in   enabling   the   creditors   to   understand   the   true         ^lsby 

nature  of  the  transaction,  and  to  judiciously  exercise  the  power  «• 

,  Thb  AxrsTRALiijr 

of  veto.      The  ordinary  form  in  ordinary   cases   discloses  both,       Fikakcial 

and  so,  in  my  opinion,  in  every  case,  whatever  the  true  considera-  atABAWTMCo. 

tion  may  be,  it  must  be  accurately  stated  in  substance,  even  though       „'~T*  , 

Hood,  J, 
it  be  not  one  of  the  three  matters  mentioned  in  the  form,  and  even       

though  it  should  be  necessary  for  the  mortgagee  to  introduce  a 
heading  for  himself — see  'per  Holroyd,  J.,  Vaughan  v.  Wildon  (x) — 
and  even  though  it  be  not  the  matter  secured  by  the  bill  of  sale. 
I  cannot  therefore  read  the  form  as  only  necessitating  the  statement 
of  the  consideration  whenever  it  consists  of  one  of  the  three  sub- 
headings, nor,  on  the  other  hand,  can  I  think  that  the  word 
"  consideration "  is  meant  to  be  synonymous  with  *^  amount 
secured"  or  any  like  expression.  This  latter  view  no  doubt 
receives  support  from  the  fact  that  one  of  the  sub-headings  under 
"  Consideration  "  is  "  Past  debt,"  for,  strictly  speaking,  the  con- 
sideration for  the  bill  of  sale  is  not  the  past  debt  but  some  promise, 
express  or  implied,  not  to  enforce  payment  of  that  debt.  But 
though  this  raises  a  difficulty,  I  cannot  think  it  insurmountable. 
The  words  in  an  Act  of  Parliament  are  to  be  construed,  if  possible, 
in  their  ordinary  natural  and  popular  sense,  and  I  prefer  to  hold 
that  the  Legislature  has  used  language  not  strictly  accurate,  rather 
than  infer  that  one  thing  has  been  said  and  another  intended. 
In  my  opinion,  therefore,  when  Parliament  used  the  word 
"consideration  "  it  meant  to  express  thereby  something  which  the 
grantor  of  the  bill  of  sale  was  receiving  or .  had  received  or  would 
receive,  and  did  not  mean  the  almost  direct  contrary,  viz.,  some- 
thing which  he  had  undertaken  to  pay.  As  this  construction  of 
the  Act  and  schedule  has  not  been  complied  with  in  the  present 
ease,  I  consider  that  this  bill  of  sale  is  invalid. 

There  is  another  ground  upon  which  I  should  have  come 
to  the  same  conclusion,  though  with  more  doubt.  If  the  word 
"  consideration "  is  to  be  construed  as  meaning  *'  amount 
secured,"  then  the  money  paid  under  the  guarantee  (if  any) 
would  be  a  portion  of  the  sum  covered  by  this  bill  of  sale,  and 

(*)    12A.L.T17. 
V.L.K..  VoL  XVIII.  X 
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slioold  be  stated  in  the  notice.  Bat  the  only  words  u 
notice  that  could  possibly  refer  to  this,  are  the  words  * 
if  any/'  written  under  ''Future  advances."  This  stat 
written  under  either  **  Past  debt "  or  "  Advance  at  time  of 

rBAUiLN 

oiAL      bill  of  sale  "  would  clearly  be  insufficient,  and  I  think  it  is  e 

'BB^^Co.  ^^satisfactory  in  its  present  position.      To  say  that  the  a] 
secured  is  "Future  advances,  if  any,"  is  to  give  little  informal 

—        anyone,  and  I  do  not  think  that  the  Act  contemplates  a  bill  c 
for  undefined  future  advances.     The  amount  of  the  past  debt 

^  the  present  advance  would  have  to  be  stated,  and  it  seems 

that  the  amount  of  the  contemplated  future  advance  ought  a 
be  given.  The  notice  refers  to  ''  advances  above  mentioned 
being  secured,  implying,  to  my  mind,  the  statement  of  some  an 
and  by  sec.  148  of  the  Act  the  Registrar-General  has  to  enter 
book  relating  to  bills  of  sale  ''  the  sum  for  which  the  sau 
been  given  and  the  time  or  times,  if  any,  when  the  same  is  tl 
made  payable."  This  book  is  to  be  open  for  inspection,  evi 
for  the  purposes  of  information,  and  if  there  is  any  importai 
allowing  the  general  public  to  know  the  sum  for  which  the  1 
sale  has  been  given,  the  same  information  ought  surely 
afforded  to  creditors  by  the  notice  of  intention  to  file  at  the 
when  the  knowledge  may  be  of  some  use.  This  section  I 
supports  the  construction  I  have  adopted,  and  it  seems  to  m< 
the  Act  prevents  debtors  from  mortgaging  their  property  by  1 
sale  for  indefinite  amounts,  where  the  mortgagee  would  be 
no  obligation  to  lend  any  sum  whatever  while  obtaining  ab 
control  of  the  mortgagor's  property  to  secure  repayment  of 
penny  he  may  at  his  pleasure  advance. 

I  have  come  to  the  conclusion  that  this  bill  of  sale  is  invah 
reluctantly,  because  it  has  been  found  to  be  an  honest  and  g( 
one.  I  also  thoroughly  appreciate  the  danger  of  Acts  of  Parli 
being  made  traps  for  business  people  conducting  their  transa 
honestly.  But  I  am  much  more  strongly  impressed  wit 
paramount  importance  of  the  Courts  restraining  themseh 
interpreting  Acts  of  Parliament  according  to  a  fair  understfl 
of  the  words  used.  The  intention  of  the  Legislature  is 
gathered  from  what  has  been  said  and,  not  from  what  ought, 
opinion,  to  have  been  said,  and  if  there  be  any  mistake  or  hai 
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om  the  law,  the  daty  and  province  of  correcting  it  rests 
lament  and  not  with  the  judges.  In  my  judgment  this 
oold  be  allowed,  and  with  costs. 

Appeal  dismissed. 
tors  for  appellants  :   W.  H.  Lewis.  ] 

tors  for  respondents :  Bullen  <Jk  Winter,  q^ 

w.  H.  M. 


DANBY  V,  ASKEW. 

'Eulet  of  the  Supreme  Court  W^"— Order  III.,  r.  Q— Order  ZIF,,  r.  1 
ially  endorsed  writ — CUUmfor  interest  on  promittory  note — Inetrumente 
90  (No.  1103),  89.  58,  207Supreme  Court  Act  1890  {No.ll4i2),e.  224^ 
XIX.,  r.  11 — Date  of  delivery  on  writ  specially  endorsed. 

writ  specially  endorsed  for  the  recovery  of  the  amount  of  a  promissory 

im  was  made  for  interest  at  the  rate  of  8  per  cent.,  *' pursuant  to 'the 

r  Act  1890." 

aat  the  writ  was  specially  endorsed  within  the  meaning  of  Order  III.,  r.  6, 

te  interest  must  be  regarded  as  liquidated  damages. 

ipecially  endorsed  need  not  have  the  word  "  delivered  "  marked  on  it,  nor 

delivery  at  the  end  thereof. 

iL  from  judgment. 

was  an  appeal  from  the  judgment  of  Williams,  J.,  sitting 
ibers.  The  plaintiff  applied  for  final  judgment  on  a 
endorsed  writ,  under  Order  XIV.,  r.  1.  The  claim  on  the 
in  the  following  form  : — Statement  of  claim.  The  plain- 
m  is  as  trustee  of  the  property  of  Adam  Henry  Wilkinson, 
ent,  against  the  defendant  as  maker  of  two  several  promis- 
es for  the  respective  sums  of  816/.  4<.  Id.  and  8202.  is.  Ile2., 
«d  24th  December  1889  and  payable  at  three  and  four 
Iter  date  respectively  to  the  said  insolvent,  A.  H.  Wilkinson, 
and  for  interest  pursuant  to  the  Instruments  Act  1890. 
irs: — 

ra  promissory  note  dated  24th  December  1889,  due 

darchl890         ...  ...  ...  ...  ...       816/.    4f.     Id. 

lereon  at  8  per  cent,  from  27th  March  1890  to  date 

t         138Z.    8#.    4d. 

on  promissory  note  dated  24th  December  1889,  due 

lprill890  820/.     4^.  lid. 

Iiereon  at  8  per  cent,  from  27th  April  1890  to  date 

t  ...  ...  ...  ...  ...  ...       128/.    6#.    2d. 


1,898/.    4f.    Od. 
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F.c.  The  plaintiflf  also  claims  interest  on  1,6861.  9b.  6d.,  part  of  the 

^^  above  sum  of  1,8982.  4«.,  at  the  rate  of  8  per  cent.,  from  the  date 

'    ~^        of  this  writ  until  payment  or  until  judgment  pursuant  to  the 
».  Instruments  Act  1890. 

The  affidavit  filed  by  the  plaintiff  in  support  of  the  summons 
was  in  the  usual  form.  The  defendant  raised  the  objection  that 
the  writ  was  not  specially  endorsed,  as  it  claimed  interest  which 
was  in  the  nature  of  damages,  and  not  arising  out  of  any  contract 
express  or  implied.  There  was  a  further  objection  that  the  date  of 
delivery  was  not  stated  on  the  writ.  The  learned  judge  overruled 
the  objections,  and  ordered  final  judgment  to  be  entered  for  the 
amount  claimed,  with  costs.  From  this  decision  the  defendant 
now  appealed. 

Irvine  for  the  appellant — It  has  been  decided  that  interest 
arising  by  way  of  damages,  and  not  upon  a  contract  express  or 
implied,  cannot  form  the  subject-matter  of  a  specially  endorsed 
writ :  Coane  <Jk  Orant  v.  The  Thomas  Bent  Land  Company  (a). 
The  interest  is  claimed  pursuant  to  the  Instrvments  Act  1890. 
Sec.  207  of  that  Act  provides  that  interest,  where  not  agreed  upon, 
shall  not  be  allowed  at  a  higher  rate  than  8  per  cent.  Sec.  224  of 
the  Supreme  Court  Act  1890  provides  that  ''the  Court  at  the 
hearing,  or  the  jury  on  the  trial  ....  may,  if  the  Court  or 
jury  think  fit,  allow  interest  to  the  creditor  at  a  rate  not  exceeding 

8  per  cent "     In  both  sections  there  is  a  limit  placed 

on  the  rate  of  interest,  and  that  rate  cannot  be  ascertained  until  the 
trial.  It  has  to  be  fixed  by  the  Court  or  jury,  and  until  that  is 
done  it  is  not  liquidated.  Sec.  68  of  the  Instruments  Act  1890 
no  doubt  provides  that  interest  **  shall  be  deemed  to  be  liquidated 
damages,'*  but  that  refers  to  the  interest  as  allowed  or  fixed  by  the 
jury.  In  Rodway  v.  hucas  (&)  in  which  a  similar  claim  for  interest 
was  made,  although  the  claim  was  allowed,  it  was  on  the  ground 
that  the  defendant  by  not  appearing  admitted  that  the  interest  was 
due.  Parke,  B.,  in  his  judgment,  says : — ''  It  may  turn  out  that 
it  is  not  a  liquidated  demand ;  but,  if  so,  the  proper  course  was  for 
the  defendant  to  appear  to  the  action,  and  then,  as  the  endorsement 

(a)  17  V.L.R.  198.  (h)   10  Ex.  667. 
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is  to  be  considered  as  particulars  of  demaud,  the  claim  would  be  f.o. 

confined  to  interest  rightfully  due  by  contract  express  or  implied."  ^^ 

Humheratone  y.  Minchin  (c)  is  against  the  contention  of  the 
appellant,  but  it  is  contrary  to  the  cases  of  Coane  v.  The  Thomas 
Bent  Land  Company  and  Rodway  y.  Lucas. 

Counsel  also  referred  on  this  point  to  RyUy  y.  Mobster  {d)  ; 
Webster  y.  British  Empire  Mutual  Life  Assurance  Co.  (e). 

The  writ  should  also  have  contained  the  word  ''deliyered."  The 
specially  endorsed  writ  is  a  statement  of  claim  and  a  pleading : 
Anlaby  y.  Praetorius  (/) ;  Whittlesea  Land  Co.  y.  Ure  (g).  If  it 
is  a  pleading,  then  it  comes  within  Order  XIX.,  r.  11.,  and  must 
be  marked  on  the  face  with  the  date  of  the  day  on  which  it  is 
deliyered. 

[Hood,  J.  It  was  decided  in  Veale  y.  Automatic  Boiler  and 
Feeder  Co.  {h)  that  this  need  not  be  done  with  respect  to  a  specially 
endorsed  writ. 

Isaacs — That  case  was  followed  by  Williams,  J.,  in  The  Bank 
of  Victoria  y.  Perrin  (t)] . 

Isaa^is  for  the  respondents — In  Coane  y.  The  Thomas  Bent 
Land  Company  (k)  bills  of  exchange  and  promissory  notes  are 
excepted  from  the  grounds  of  the  decision.  The  point  has  been 
expressly  decided  by  A'Beckett,  J.,  in  Humberstone  y.  Minchin  (c), 
and  by  Gaye,  J.,  in  In  re  Gillespie  (Q.  Caye,  J.,  in  the  latter  case, 
in  dealing  with  the  section  corresponding  with  sec.  58  of  the 
Instruments  Act  1890  says : — "  Now  I  am  satisfied,  as  I  haye  said, 
that  the  section  is  meant  to  proyide  for  the  damages,  which  may  be 
treated  as  being  liquidated  damages  for  the  purpose  of  being 
specially  endorsed  on  the  writ.  .  .  ."  If  these  matters  referred 
to  in  sec.  58  are  to  be  **  deemed  "  to  be  liquidated  damages,  then 
they  can  be  the  subject-matters  of  a  specially  endorsed  writ.  The 
demand  for  interest  cannot  be  *'  unliquidated,"  as  the  Act  makes  it 
"liquidated."     In   Rodway  y.  Lucas    (m)    Parke,  B.,  makes  an 

(e)   18  V.L.R.  11.  (A)  18  Q.B.D.  631. 

(d)  1892  1  Q.B.  674.  (»)  18  V.L.R.  137. 

(e)  16  Ch.  D.  167,  p.  179.  (*)  17  V.L.B.  198. 

(f)  20  Q.B.D.  764.  (/)  16  Q.B.D.  702. 
(p)   16  V.L.B.  674.  {m)   10  Ex.  667,  at  pp.  673,  674. 
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F.o.  excaption  to  the  interest  claimed  upon  promissory  notes.     The 

1892  judgd  ^^   the  hearing  of  the  application  under  Order   XIY.  has 

I)][^Y  jurisdiction  to  deal  with  the  matter  of  interest,  and  might  disallow 

<*•  it,  but  if  he  has  power  at  all  to  deal  with  it,  it  is  clearly  the  subject- 

A.6KBW.  V  •» 

matter  of  a  specially  endorsed  writ. 

(Counsel  was  stopped  by  the  Court  as  to  the  second  point.) 

Irvine  in  reply. 

Cur.  adv.  vtUt. 

HioiMBOTHAH,  C.J.,  delivered  the  judgment  of  the  Court 
[HiGiNBOTHAM,  C.J.,  a'Bi^ckett  aud  Hood,  JJ.]  .  Appeal  from  an 
order  of  Williams,  J.,  under  Order  XIV.,  r.  1,  giving  leave  to  the 
plaintiff  to  sign  final  judgment  for  the  amount  endorsed  on  the 
writ  of  summons.  The  action  was  brought  by  the  plaintiff  against 
the  defendant  as  the  maker  of  two  promissory  notes.  The  par- 
ticulars endorsed  on  the  writ  claimed  interest  at  the  rate  of  8  per 
cent,  per  annum  from  the  due  dates  of  the  promissory  notes  to  the 
date  of  the  writ,  and  also  interest  at  the  same  rate  on  the  amounts 
of  the  promissory  notes  from  the  date  of  the  writ  until  payment  or 
judgment.  The  firsfc  ground  of  appeal  taken  was  that  a  claim  for 
interest  cannot  in  any  case  form  the  subject  of  a  specially  endorsed 
writ,  unless  it  appear  by  the  endorsement,  and  be  proved  by 
affidavit,  that  the  interest  claimed  is  due  by  way  of  contract,  and 
not  as  damages.  Coane  and  Another  v.  The  Thomas  Bent  Land 
Company  (n)  was  cited  in  support  of  this  contention.  That  was 
an  action  in  which  the  plaintiff's  claim  was  for  work  and  labour 
done,  and  money  paid,  and  for  interest.  But  the  rule  as  regards 
interest  claimed  on  bills  of  exchange  and  promissory  notes  is 
different.  Interest  allowed  by  usage  of  trade  on  these  instruments 
formed,  previously  to  **  The  Bills  of  Exchange  Act  1888,*'  no  part 
of  the  debt,  but  was  in  the  nature  of  unliquidated  damages,  which 
had  to  go  to  the  jury  in  order  that  they  might  find  the  amount: 
Per  Bailey,  J.,  in  Cameron  v.  Smith  (o),  .This  distinction  between 
debt  and  damages  arising  on  a  bill  of  exchange,  or  a  promissory 
note,  no  longer  exists.     By  sec.  58  of  the  Instruments  Act  1890, 

(n)  17  V.L.R.  198.  (o)  2  B.  &  Aid.,  at  p.  308. 
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ore  of  damages,  which  shall  be  deen/ied  to  be  liquidated 
shall  be — **(a)  The  amount  of  the  bill,  (b)  Interest 
rom  the  time  of  presentment  for  payment,  if  the  bill  is 
n  demand,  and  from  the  maturity  of  the  bill  in  any  other 
)  The  expenses  of  noting,  or  when  protest  is  necessary  and 
st  has  been  extended,  the  expense  of  protest."  It  follows  ^*^^ 
nsequence  of  this  provision  that,  subject  to  the  limitation 
ite  of  interest  prescribed  by  sec.  224  of  the  Supreme 
^  1890,  interest  on  the  amount  of  a  bill  of  exchange  or  a 
ry  note  is,  like  the  amount  of  the  bill  or  note  itself,  to  be 
as  liquidated  damages,  and  accordingly  may  be  specially 
upon  the  writ  under  Order  in.,  r.  6.  The  order  appealed 
therefore  not  open  to  objection  on  this  ground,  and  it 
moreover,  to  be  in  accordance  with  the  practice  which  has 
obtained  under  Orders  HE.  and  XIY.,  both  in  this  Court 
Inglish  courts :  See  per  Cave,  J.,  In  re  OiUespiey  Exparte 

second  ground  of  objection  taken  to  the  order  appealed 
3  that  the  endorsement  did  not  state  on  what  day  the 

statement  of  claim  was  delivered.  The  endorsement  in 
Qtcase  contains  the  word  *'  delivered,"  and  no  more.  The 
adorsement  on  the  writ  is  in  the  nature  of,  and  is  a  state- 
jlaim  :  See  Anldby  v.  Praetorius  (q),  and  Whittlesea  Land 
f  V.  Ure  (r).  It  is  contended  that,  being  a  pleading,  the 
idorsement  comes  within  Order  XIX.,  r.  11,  and  should  be 
m  the  face,  with  the  date  of  the  day  on  which  it  is  delivered, 
icribed  forms  of  special  endorsement  contain  the  word 
)d  "  only  :  See  Appendix  C,  sec.  14.  The  general  form  of 
ly  endorsed  writ  only  contains  the  words  '*  signed  "  and 
I,"  without  the  word  **  delivered":  See  Appendix  A, 
?orm  No.  2.  We  concur  in  the  view  expressed  in  Veale  v. 
ic  Boiler  and  Feeder  Co.  («),  followed  by  Williams,  J.,  in 

Victoria  v.  Perrin  (t),  that  this  objection  is  without  sub- 
ad  we  should  be  yielding  to  a  technicality  if  we  allowed  it. 
\  of  delivery  of  the  endorsed  statement  of  claim  must 


I.B.D.,  at  p.  706. 

w 

18  Q.B.D.  631. 

i.B.D.  764. 

(0 

18  V.L.B.  137. 

iT.L.B.  574. 
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F.o.  necessarily  be  the  same  as  that  of  the  service  of  the  writ  on  which 

]^  the  statement  of  claim  is  endorsed.     Assaming  that  Order  XIX., 

' —  r.  11,  applies  to  a  statement  of  claim  endorsed  on   a   writ   of 

«.  summons,  all  the  objects  of  that  rule  will  be  effected  by  the  endorse- 

*         meut  of   the  date  of   service  of  the  writ,  although  the  date  of 

Bipinbotham,aJ,  delivery  of  the  endorsed  pleading  should  not  be  filled  up.     The 
appeal  will  be  dismissed,  with  costs. 

Solicitors  for  appellant :  Brake  d  Oair. 
Solicitors  for  respondent :  Braham  Jt  Pirani. 

w.  H.  M. 


F.C.  WATSON  V,  CAIN  akd  Otbbbs. 

1892  '^®  former  practice  of  the  Court,  that  a  person  interested  In  the  residue  was 

May  3.  entitled  as  of  course  to  a  full  administration  of  the  estate,  is  now  completely  altered 

— ^  hy  Order  LV.,  r.  10. 

Appeal  from  judgment. 

This  was  an  appeal  from  so  much  of  the  judgment  of  Hood,  J., 
as  amounted  to  a  decree  for  the  general  administration  of  the  estate 
of  John  Boyd  Watson  deceased.  The  testator  by  his  will,  inter 
alia,  gave  an  annuity  to  the  plaintiff  until  the  period  fixed  in  the 
will  for  distribution  of  his  estate,  when  she  was  to  take  a  share 
with  the  testator's  other  children  and  his  grandchildren.  By  a 
codicil  to  his  will  the  testator  declared  that  if  the  plaintiff  after  his 
decease  should  marry  without  the  consent,  previously  obtained  in 
writing,  of  his  trustees,  the  annuity  payable  to  her  should  absolutely 
cease,  and  should  fall  into  his  residuary  estate.  The  trustees 
having  refused  their  consent  to  a  marriage  which  the  plaintiff 
desired  to  contract  with  a  person  named  in  the  statement  of  claim, 
the  action  was  brought  praying  the  Court  to  declare  that  the 
defendant  trustees  had  unnecessarily  and  improperly  refused  their 
consent  to  the  marriage,  and  that  they  should  give  such  consent  in 
writing,  or  that  the  plaintiff  should  be  at  liberty  to  marry  the 
person  named  without  thereby  causing  any  forfeiture  of  any  interest 
taken  by  her  under  the  will,  aiid  praying  for  a  general  order  for 
the  admini9tration  of  the  estate. 
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Upon  the  pleadings,  the  issue  was  joined  as  to  whether  or  not  ^-O. 

the  tnistees  had  rightly  withheld  their  consent  to  the  marriage.  i892 

Mr.  Justice  Hood  decided  that  the  defendant  trustees  were  entitled       wlnoN 
to  withhold  their  consent  to  the  marriage,  and  made  a  decree  for  the         ^• 
general  administration.     The  defendant  trustees  appealed  against 
80  much  of  the  judgment  as  amounted  to  a  decree  for  general 
administration  of  the  estate. 

Warrififfton  Rogers,  Q.C.  (with  him  Neighbour  and  Higgina), 
for  the  appellants — There  is  no  occasion  in  this  case  to  make  a 
general  order  for  administration.  Under  the  practice  previous  to 
the  Order  LY.,  r.  10,  such  an  order  would  have  been  made  as  a  ' 
matter  of  course.  But,  as  stated  by  Mr.  Brett  in  his  Leading  Cases 
in  Modem  Equity^  **  In  no  single  department  of  modern  equity 
has  a  greater  revolution  been  introduced  than  in  the  practice  which 
concerns  the  administration  of  estates."  Thus  in  In  re  Blake  (a), 
Lindley,  L.J.,  says,  *'I  hope  that  state  of  things  is  gone,  and 
gone  for  ever;  it  was  one  of  the  greatest  scandals  of  the  profession. 
It  is  struck  out,  and  I  hope  most  effectively,  by  means  of  Order  LV." 
In  In  re  Llewellyn  (b),  an  action  brought  for  administration, 
North,  J.,  even  where  the  parties  had  agreed  to  minutes  for  a 
decree  for  general  administration,  refused  to  make  the  order,  saying, 
"  Rule  10  of  Order  LV.  provides  that  *  it  shall  not  be  obligatory  on 
the  Court  or  a  judge  to  pronounce  or  make  a  judgment  or  order, 
whether  on  summons  or  otherwise,  for  the  administration  of  any 
trust,  or  of  the  estate  of  any  deceased  person,  if  the  questions 
between  the  parties  can  be  properly  determined  without  an  adminis- 
tration judgment.'  I  think  this  rule  applies  to  the  present  action* 
and,  so  far  I  can  see,  the  questions  which  arise  can  be  properly 
determined  without  an  administration  judgment."  And  in  In  re 
Wilson  (c),  Pearson,  J.,  says,  **  The  rule,  as  I  understand  it,  is 
this,  that  if  there  be  a  simple  question  as  to  whether  or  not  a 
legacy  has  failed;  as  to  whether  or  not  the  proper  construction 
gives  it  to  the  survivors  as  a  class,  or  any  question  of  that  kind ; 
or  even  if  there  be  a  question  as  to  whether  or  not  some  part  of 
the  property  which  has  been  realised  ought  to  be  treated  as  income 

(a)  29  Ch.  D.,  p.  918.  (b)  25  Ch.  D.  66.  (c)  28  Ch.  D.,  p.  467. 
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P.O.  or  capital,  or  any  isolated   qaeation  of  that  kind,   the  decision 

X892  o{  which  woald  at  once  set  at  rest  all  differences  between  all  the 

parties  taking  mider  the  will,  the  Court  ought  not  to  give  a 
judgment  for  the  general  administration  of  the  estate,  but  ought  to 
decide  those  questions  separately,  and  apart  from  any  adminis- 
tration." The  present  case  comes  distinctly  within  the  English 
authorities  upon  the  English  order,  which  is  in  ipsissimis  verbis 
with  the  colonial  order,  and  the  judgment  for  general  administra- 
tion is  erroneous,  and  opposed  to  the  practice  established  by 
Order  LV. 

Ooldsmith — The  judgment  was  by  consent. 
[HoDQES,  J.     There  was  no  consent ;  it  was  a  judgment.] 
Then  the  Order  LV.,  r.  10,  is  uhra  vires.     There  was  power  in 
the  judge  to  make  such  an  order  under  the  Judicature  Act,  and  if 
there  was,  then  Mr.  Justice  Hood  had  exercised  a  discretion  which 
he  was  entitled  to  do. 

HiaiNBOTHAM,  G.J.,  deliyered  the  judgment  of  the  Court 
[HiGiNBOTHAM,  C.J.,  Webb  and  HoDaES,  JJ.] .  The  Court  has 
consulted  Mr.  Justice  Hood,  who  states  that  he  did  not  exercise  his 
discretion,  nor  did  he  go  into  the  general  facts;  but  that,  upon  the 
counsel  for  the  plaintiff  asking  for  a  judgment  for  general  adminis- 
tration, the  counsel  for  the  defendant  trustees  said  that  he  did  not 
feel  himself  in  a  position  to  dispute  the  right  to  an  order.  The 
learned  judge  also  states  that  if  he  had  exercised  his  own  judgment 
he  should  not  have  made  the  order,  but  that  his  attention  was  not 
drawn  to  Order  LV.,  r.  10. 

We  consider  that  the  judgment,  so  far  as  it  decreed  a  general 
administration,  is  erroneous,  and  allow  this  appeal.  The  plaintiff 
to  pay  the  defendant  trustees  their  costs  of  the  appeal;  other 
parties  to  abide  their  own  costs. 

Appeal  allowed, 

[TMi  Report  was  kindly  fumuked  by  Mr.  Warrington  Bogert,  Q.C.] 
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REGINA  V.  WALSH  and  O'BRIEN,  Expabte  DILNOT.  1892 

Counfy  Court  Aei  1890  (No.  1078),  *.  SS—Prohihition— Judgment  signed  by  judge—  ^^  ^^»  26. 

•        luiiiaU  of  judge — Judgment  read  by  registrar  after  expiration  of  term  of  office  Eodges,  J. 
of  judge — Practice. 

Bj  fee.  88  of  Act  Ko.  1078  it  is  provided  that  a  Coanty  Coart  judge  when  he 
hat  reserved  hii  decision  may  draw  up  the  same  in  writing,  and  having  duly  signed 
the  same  may  forward  it  to  the  registrar  of  the  County  Court,  who,  upon  notice  heing 
given,  may  read  it  at  the  time  and  place  notified. 

Reld^  that  a  judgment  hearing  the  initials  of  the  judge  is  sufficiently  signed  within 
the  meaning  of  sec.  88  of  Act  No.  1078. 

Held  also,  that  a  judgment  duly  signed  and  forwarded  hy  the  judge,  during  his 
term  of  office,  to  the  registrar  may  he  read  by  the  registrar,  and  shall  have  the  effect 
of  a  valid  judgment,  although  the  reading  thereof  be  at  a  time  when  the  judge's  term 
of  office  has  expired. 

Rule  nisi  for  writ  of  prohibition. 

This  was  a  rule  nisi  for  a  writ  of  prohibition,  calling  apon 
Robert  Walsh  and  O'Brien  to  show  cause  why  they  should  not  be 
prohibited  from  enforcing  a  judgment  obtained  by  O'Brien  in  an 
action  against  Dilnot  in  the  County  Court,  at  Hamilton.  Robert 
Walsh  Esquire  was  acting  County  Court  judge  during  a  portion  of 
the  year  1892,  and  resumed  his  position  as  Prosecutor  for  the 
Queen  on  the  Ist  April  1892.  The  action  of  O'Brien  v.  Dilnot 
was  tried  before  Mr.  Walsh,  in  the  County  Court,  at  Hamilton,  in 
the  month  of  March  1892.  Mr.  Walsh  reserved  his  judgment  after 
the  evidence  was  taken,  and  on  or  before  the  81st  March  he 
forwarded  to  the  registrar  of  the  County  Court,  at  Hamilton,  his 
judgment  in  the  action.  This  judgment  bore  Mr.  Walsh's  initials, 
"  R.  W."  It  appeared  that  an  alteration  was  made  in  the  signature 
by  adding  Mr.  Walsh's  full  name,  "  Robert  Walsh."  The  other 
material  facts  and  the  arguments  are  set  out  in  the  judgment. 

Box  for  Mr.  Walsh  to  show  cause. 

Cussen  for  O'Brien  to  show  cause. 

Fink  for  Dilnot  to  move  the  rule  absolute. 

Cur,  adv.  vulL 

Hodges,  J.  This  was  an  application  by  Dilnot,  the  defendant 
in  an  action  in  the  County  Court,  at  Hamilton,  for  a  writ  of  prohi- 
bition to  restrain  the  plaintiff  O'Brien  and  Robert  Walsh  from 
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enforcing  a  judgment  which  the  plainti£f  obtained  in  the  G 

ri        Goart,  at  Hamilton,  for  1002.  and  costs.    It  is  songht  to  re 

^         the  enforcement  of  that  judgment  upon  two  grounds.     It  ie 

tended  that  the  judgment  was  delivered  in  the  County  Goi 

t€       Hamilton,  by  the  registrar  there  reading  the  judgment  afU 

term  of  office  for  which  the  judge  had  been  appointed  had  ex 

j^      The  second  ground  being  that  the  judgment  was  not  signed  1 

judge  before  his  term  of  office  had  expired. 

It  is  provided  by  sec.  88  of  the  County  Court  Act  1890  tha 
any  action,  suit,  matter,  or  proceeding  brought  in  any  County 
the  judge  of  such  court  may,  if  he  think  fit,  reserve  his  decisi 
any  question  of  fact  or  law."  The  judge  in  this  case  did  resei 
decision,  and  consequently  that  part  of  the  section  applies, 
section  then  goes  on  to  provide  that  "  where  any  such  judge  I 
reserved  his  decision  he  may  give  the  same  at  any  continuati 
adjournment  of  such  court,  or  at  any  subsequent  holding  then 
he  may  draw  up  such  decision  in  writing,  and,  having  duly  \ 
the  same,  forward  it  to  the  registrar  or  deputy  registrar  ( 
court."  That  is  all  that  the  judge  has  to  do  as  provided  b] 
section.  When  he  has  forwarded  his  signed  decision  t 
registrar  or  deputy  registrar  of  the  court  his  duties  with  reg 
the  judgment  are  ended ;  he  has  nothing  more  to  do  with  it. 
section  then  goes  on  to  provide  what  the  registrar  or  deputy  ref 
shall  do,  and  it  provides  that  he  shall  notify  the .  parties  or 
attorneys  of  his  intention  to  read  the  judgment  in  the  courtl 
and  he  shall  read  the  same  accordingly,  and  when  the  registn 
read  such  decision  it  is  to  be  of  the  same  force  and  effect 
given  by  such  judge  in  open  court.  Now  it  appears  to  me  tl 
soon  as  the  judge  has  signed  his  decision,  and  forwarded  it 
registrar,  he  has  done  all  that  he  is  called  upon  to  do  judi 
The  time  at  which  the  registrar  may  read  it  is  not  an] 
that  is  to  be  done  during  the  time  that  the  judge  is  in 
He  has  nothing  to  do  with  the  reading  of  it ;  he  has  for? 
it  to  the  registrar  of  the  court,  and  it  is  signed,  and  tht 
has  to  be  done  by  the  registrar  of  the  court.  I  therefore 
that  the  first  objection  fails,  as  it  is  not  necessary  tha 
decision  should  be  read  iu  court  during  the  term  of  off 
the  judge. 
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next  objection  was  that  the  document,  or  the  judgment, 
be  signed  during  the  term  of  office  of  the  judge.  It 
in  this  case  that  the  judgment  had  at  the  foot  of  it 
ials  of  the  judge ;  that  those  initials  were  put  there  on 
:e  the  81st  March;  and  that  on  the  81st  March  the 
it  was  forwarded  with  those  initials  to  the  registrar  of 
rt  at  Hamilton.  The  judge's  term  of  office,  according  ^ 
pplicant's  contention,  expired  at  midnight  on  the  81st  of 

It  is  said  that  those  initials  did  not  constitute  a 
e.  Under  the  21st  section  of  the  English  Wills  Act 
>Yided  that  no  interlineation  or  other  alteration  made  in 
1,  after  the  execution  thereof,  shall  be  valid,  unless  such 
n  shall  be  executed  in  like  manner  as  is  required  for  the 
n  of  the  will,  but  the  will,  with  such  alteration  as  part 
shall  be  deemed  to  be  duly  executed  if  the  signature  of  the 
and  the.  subscription  of  the  witnesses  be   made  in  the 

The  "  signature  of  the  testator,"  under  this  Statute,  has 
B  matter  of  several  decisions,  and  if  there  be  his  intials  to 
beration  it  has  been  held  to  be  sufficiently  signed.  And 
^rhaps,  is  more  remarkable,  the  initials  are  to  be  regarded  as 
lature,  although  the  signature  at  the  end  of  the  will  was 
litials.  That  was  so  decided  in  the  case  of  In  the  Goods 
itt  (a).  Now,  if  the  requirements  of  the  Wills  Act  can  be 
.  by  the  testator  putting  his  initials,  I  think  it  should  be 
it  the  requirements  of  sec.  88  are  satisfied  if  the  decision 
ig  has  at  the  foot  of  it  the  initials  of  the  judge;  especially 
be  put  there,  as  they  appear  to  me  to  be,  as  his  signature 
the  evidence  of  his  judgment.  I  think  that  in  this  case 
ast  have  been  put  there  as  the  judge's  signature  and  as 
3  of  his  judgment,  and  they  were  there  on  or  before  the 
irch,  and  the  judgment  so  initialled  was  forwarded  to  the 
Court  at  Hamilton  on  or  before  that  day;  and  as  he  was 
office,  I  think  that  the  requirements  of  the  Statute  have 
mplied  with,  and  that  I  should  not  prohibit  the  enforcement 
judgment. 

ppears  from  the  affidavit,  or  it  is  suggested,  that  something 
led  to  that  judgment  afterwards,  and  after  Mr.  Walsh  was 

(a)  5  P.D.  116. 
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)92  out   of  office.      If    anything   were   so   added   afterwards,   t 

iivji        ^-  Walsh  were  out  of  office,  it  simply  was  an  unauthorised  i 

^^^        tion  by  persons  who  had  no  right  to  alter  the  judgment  i 

ND  way,  and   there   would  be   no   more   reason   for  preventing 

7arte       judgment  from  being  enforced  than  if  some  alteration  were 

^'        in  the  office  of  the  County  Court.     It  is  not  pretended  that 

7««*  «^-      altered  in  substance  ;  it  is  only  suggested  that  "  obert"  was 

after  *' R.,''  and  "  alsh  "  after  "W.**     It  is  then  said  th 

judgment  was  not  read,  because  it  was  read  with  those  other 

at  the  bottom  of  it,  but  those  letters  were  not  read. 

There  were  a  number  of  technical  objections  in  this  case 
I  desire  to  o£fer  no  opinion  upon  at  the  present  time,  I 
calling  attention  to  them.  I  doubt  very  much  whethe: 
judgment  should  be  prohibited  without  the  registrar  being 
upon  to  show  cause.  I  cannot  see,  if  the  applicant's  content 
correct,  why  Mr.  Walsh  is  here  at  all.  If  lie  be  judg 
judgment  should  be  enforced ;  if  he  be  not  judge,  there 
suggestion  that  he  is  desirous  of  enforcing  something  with 
he  has  nothing  to  do,  and  it  is  useless  to  prohibit  him 
doing  something  which  he  did  not  intend  to  do.  The  rul 
taken  out  before  a  judge,  and  returnable  before  the  Court, 
nothing  at  present  about  this,  but  persons  taking  these  proce< 
should  look  to  this.  I  might  have  discharged  the  rule 
technical  objections,  as  I  think  it  is  quite  right  to  me( 
technical  objection  by  another.  But  in  my  opinion  the  rule  f 
be  discharged  on  its  merits. 

Rule  discharged,  toith  cos 

Solicitors  for  applicant :  Hart  A  Benjamin. 
Solicitors  for  Dilnot :  Ford  dt  AspinwalL 
Solicitor  for  Walsh  :  OuinnesSf  Crown  Solicitor. 

w.  H. 
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MILIANI  r.  VICTORIAN  RAILWAYS  COMMISSIONERS.  F.C. 

Notice  of  action— 'Railways  Act  1890  (A'o.  1135),  s,  119— Suffldcncy  of —Whether             1392 
notice  clearly  and  explicitly  set  forth  "nature  of  intended  action  and  caute          Feb.  11. 
thereof.**  

The  notice  of  action,  in  pnnoance  of  sec.  119  of  the  Railways  Act  1890,  set  forth 
thit  the  plaintiff  intended  to  issue  a  writ  against  the  defendants,  for  that  the  defen- 
dants, on  the  20th  day  of  January  1890,  hy  their  negligence  or  hy  the  negligence  of 
their  serrants,  inflicted  personal  injuries  upon  the  plaintiff  to  the  damage  of  the  said 
plaintiff  of  1,000/.  At  the  trial  it  was  contended  hy  the  defendants  that  this  notice 
was  insofficient,  as  it  was  not  in  compliance  with  the  provisions  of  sec.  119  of  the 
Railways  Act,  which  provided,  inter  alia,  that  "such  notice  shall  clearly  and  explicitly 
set  forth  the  nature  of  the  intended  action  and  the  cause  thereof." 

The  learned  judge  held  the  notice  insufficient,  and  the  plaintiff  was  nonsuited. 
Upon  a  motion  for  a  new  trial  on  the  ground  that  the  learned  judge  was  wrong  in 
hoWng  the  notice  insufficient, 

Seld,  that  the  primary  judge  was  right,  and  that  the  notice  was  insufficient. 
That  the  notice  did  sufficiently  set  forth  the  nature  of  the  intended  action,  hut  did 
not  clearly  and  explicitly  set  forth  the  cause  thereof,  and  motion  for  a  new  trial 
refused. 

Motion  for  a  new  trial. 

The  plainti£f  sued  the  Yiotorian  Bailways  CommiBsioners  for 
injury  caused  to  him  by  their  negligence,  or  that  of  their  servants. 
The  notice  of  the  intended  action  delivered  by  the  plainti£f  to  the 
defendants,  pursuant  to  the  requirements  of  sec.  119  of  the 
Railways  Act  1890,  stated  that  the  plaintiff  intended  to  issue  a 
writ  against  the  defendants  '^  for  that  you,  the  said  Victorian 
Railways  Commissioners,  on  the  20th  day  of  January  1890,  at 
Ballarat,  by  your  negligence  or  the  negligence  of  your  servants, 
inflicted  personal  injuries  upon  the  said  Olivio  Miliani  to  the  damage 
of  the  said  Olivio  Miliani  of  1,000;." 

Sec.  119  of  the  Railways  Act  1890  provides,  inter  alia,  that  no 
writ  shall  be  sued  out  against  the  commissioners  until  notice  in 
writing  has  been  served  on  the  commissioners.  The  section 
farther  provides  :  "  Such  notice  shall  clearly  and  explicitly  set 
forth  the  nature  of  the  intended  action,  and  the  cause  thereof." 
At  the  trial  before  Hood,  J.,  and  a  jury  of  six,  it  was  contended 
by  the  defendants  that  the  notice  was  insufficient,  as  it  did  not 
comply  with  these  terms  of  the  section.  The  learned  judge  held 
that  the  notice  was  insufficient,  and  nonsuited  the  plaintiff.     A 
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new  trial  was  moved  for  on  the  ground  that  the  learned  p 
judge  was  in  error  in  holding  that  the  notice  of  actioi 
insufficient. 


Barrett  for  the  plaintiff  in  support. 

Box  (with  him  Purvea,  Q.C.,  and  Bryant)  for  the  defendi 
oppose. 

The  following  authorities  were  cited  during  the  argume: 
Towsey  v.  White  (a) ;  Taylor  v.  Nesfield  (b) ;  Mason  v.  Birh 
Improvement  Commissioners  (c) ;  Keen  v.  Milwall  Dock  C 
Union  Steamship  Co.  of  New  Zealand  v.  Melbourne  U 
Trust  Commissioners  (e) ;  Jones  v.  Bird  (/) ;  Smith  <h 
West  Derby  Local  Board  (g). 

HiaiNBOTHAM,  G.J.,  delivered  the  judgment  of  the 
[HiGiNBOTHAM,  C.J.,  WiLLiAMS  and  HoDGES,  JJ.] .  The  qi 
to  he  decided  upon  this  motion  for  a  new  trial  is  whether  the 
of  action  given  hy  the  plaintifif  to  the  defendants  is  suffici 
being  in  compliance  with  the  terms  of  sec.  119  of  the  Ba 
Act  1890,  which  requires  that  "such  notice  shall  clear! 
explicitly  set  forth  the  nature  of  the  intended  action  and 
thereof."  ££fect  ought  to  be  given,  and  it  can  be  given,  U. 
word  of  this  provision ;  at  any  rate  it  can  be  given  to  the 
**  clearly  and  explicitly.'*  The  nature  of  the  intended  actio 
be  stated  in  the  notice.  I  think,  in  the  present  case,  tfa 
nature  of  the  intended  action  is  sufficiently  set  forth.  It  a 
in  the  notice  that  the  plaintiff  intends  to  issue  a  writ  agaii 
defendants  for  the  negligence  of  the  defendants,  or  their  o& 
servants,  by  which  negligence  personal  injuries  were  inflicted 
plaintiff,  and  that  the  plaintiff  intends  to  claim  damages 
extent  of  1,0001.  Now,  actions  may  be  of  various  natures 
may  be  personal  or  in  rem ;  they  may  claim  damages  or  som< 
remedy;  may  be  against  a  person  or  a  suit  for  the  recovery  o 

(a)  6  B.  &  C.  125.  (e)    9  App.  Cas.,  865,  at  p.  9 

(b)  3E.  &B.  724.  8V.L.R.  167. 

(e)    6  H.  AN.  72.  (/)   6  B.  &  Aid.  837. 

{d)    8Q.B.D.482.  (^)  3  C.P.D.  428. 
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This  notice  shows  thafc  the  plaintiff  meant  to  bring  a  proceeding  of         p-<3- 
a  particular  kind,  namely,  a  personal  action  for  negligence,  claiming  1892 

damages  by  means  of  a  writ  issued  out  of  the  Supreme  Court.        miuLii 
So  fiar  the  notice  satisfies  the  requirements  of  the  section.  v- 

The  further  question  remains  as  to  whether  this  notice  states  suffi-       Railways 
cientlythe  "cause  thereof."    Weareof  opinion  that  it  does  not.   The  Commibsionb] 
notice  does  set  forth  a  cause  of  action,  that  is,  negligence,  resulting  Siginbotham,C 
in  personal  injuries  to  the  plaintiff;  but  that  cannot  be  said  to  be 
the  particular  cause  in  respect  of  which  the  plaintiff  is  suing  the 
defendants.     Two  cases  cited  for  the  plaintiff  during  argument  are, 
when  examined,  against  him,  and  not  in  his  favour.     In  Joneti  v. 
Bird  (A)»  the  notice  was  held  to  describe  sufficiently  the  cause  of 
action.    In  that  case  the  notice  stated  that  the  defendants  did  by 
themselves,  their   servants    or  workmen,  make,  alter,  cut,   etc., 
certain  sewers,  etc.,  running  under,  through,  or  adjoining,  or  near 
to  the  plaintiff's  house,  in   so  negligent,  incautious,   unskilful, 
improvident,  and  improper  a  manner  that  it  fell  down.     In  this 
case  the  notice  was  equivalent  to  a  charge-  of  negligence  against  the 
defendants  in  the  nature  of  an  alternative  claim,  for  by  the  declara- 
tion and  proof  given  in  the  action,  it  appeared  that  the  damage  to 
the  plaintiff's  house  happened  through  the  fall  of  a  stack  of 
chimneys  in  one  of  several  houses  close  to  the  plaintiff's  house, 
and    the   notice    would    not    lead    the    defendants    to    suppose 
that    it    was    in    consequence     of    the    fall    of    the   chimneys 
that  the    damage    was    caused.     The    notice    merely    points   at 
some  negligence   on  the  part  of    the  defendants,    resulting   in 
alleged  injury   to    the    plaintiff.      Lord    Chief  Justice   Abbott, 
before  whom  this  case  was  heard,  cannot  be  regarded  as  a  special 
authority  on  this  particular  branch  of  the  law,  and  vm  do  not  think 
the  decision  in  that  case  should  bind  us  in  the  present  one.     The 
distinction  to  be  drawn  is  between  a  cause  and  the  cause.    In  the 
case  of  Smith  dt  Co.  v.  West  Derby  Local  Board  (i),  the  precise 
cause  of  action  was  fully  set  forth  in  the  notice.     There  the  notice 
stated  that  the  plaintiffs  intended  to  enter  a  plaint  against  the 
defendants  for  the  injury  and  damage  caused  to  them  through  the 
defendants,  by  matters  or  things  done  or  omitted  to  be  done  by 
them  and  their  labourers,  servants,  etc.,  to  wit,  that  they  did  by 

(h)  6  B.  &  Aid.  837.  (»)  8  C.P.D.  423. 

V.L.B.,  Vd.  XVIIL  Y 
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c.  themselveB,  their  labourers  and  servants,  *'  negligently,  carel 

192  and  improperly  leave  a  certain  portion  of  the  highway  i 

~j        insufficient  and  improper  state  of  repair,  whereby'*  damag( 

f-  inflicted  on  the  plainti£fs.     Lindley,  J.,  says,  in  giving  the  gr( 

.WATS      of  his  judgment,  "  I  think  it  "  (the  notice)  "  fairly  conveys  t 

aioNBM.  jjjjjj^g  Qf  ^]^Q  defendants  what  is  the  particular  negligence 

•^am,C,J.  which  they  are  charged.**     The  notice  in  the  present  case  iu 

the  defendants  that  on  a  certain  day  at  Ballarat  ''  you,  by 

negligence,  or  the  negligence  of  your  servants,  inflicted  pei 

injuries  upon  the  plainti£f  to  the  damage  of  the  said  plain 

1,000Z.**     No  information  is  given  as  to  the  means  by,  or  the 

mode  in  which,  the  injury  was  inflicted.     There  are  many  wa 

which  it  may  be  sought  to  be'  proved  at  the  trial  that  injui 

inflicted  on  the  plaintiff.     The  section  requiring  that  the 

of  action  is  to  be  clearly  and  explicitly  stated   means  thi 

particular  cause  of  action  is  to  be  set  forth  in  the  notice. 

object   of   the   section    is   a    reasonable    one,    and   is    tha 

defendants  should  have  clear  particulars  afforded  to  them  in 

to  enable  them  to  ascertain  the  mode  in  which  the  plainti 

injured,  and  the  extent  of  his  injuries.     The  present  notic 

not  set  forth  clearly  and  explicitly  the  cause*  of  the  intended  i 

We  are  of  opinion  that  the  learned  primary  judge  was  rij 

holding  that  the  notice  of  action  was  insufficient,  and  the  ] 

for  a  new  trial  will  be  refused,  with  costs. 

Solicitors  for  plaintiff :  Morgan  dt  Qill,  for  H.  S.  Barret 
Solicitor  for  defendants :  OuinneaBy  Crown  Solicitor. 
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ASKEW  V,  DANBY.  F.O. 

[ftdrmmtntM  Act  1890  (No,  llOSy-Part  VI.—Aet  No.  hhl—Aet  13  miz.,  e.  6—  8aU  j^ 

io  d^eat,  etc.,  creditors — ConndertUion — Bill  of  tale — Absolute  tranrfer —  March  4,  7,  8,  9, 

Necessity  for  filing.  10,11. 

April  8. 

In  order  to  avoid  a  sale  under  the  provisions  of  the  Act  IS  Eliz.,  c.  6,  as  being  

made  with  the  intention  of  defrauding,  defeating,  and  delaying  creditors,  it  is  neces- 
■try  that  good  consideration  shall  not  have  been  given,  and  that  the  person  to  whom 
the  property  is  assigned  shall  not  have  received  it  bond  fide,  and  with  notice  of  the 
fraud  of  the  assignor. 

Act  No.  557  (with  the  exception  of  sec.  11),  re-enacted  by  the  Instruments  Act 
1890,  excluded  from  its  application  all  bills  of  sale  other  than  those  given  by  way  of 
security.  Accordingly,  a  document  which  is  an  absolute  transfer,  and  under  which 
pQssesrion  is  given,  need  not  be  filed  in  the  4nanner  prescribed  for  a  bill  of  sale  by 
way  of  security. 

Toung  t.  Mook  Ah  Meng  (17  V.L.E.  140)  afl&rmed. 

This  was  a  motioii  for  a  new  trial  by  the  defendant,  an  appeal 
by  the  defendant  from  so  much  of  the  judgment  as  was  in  favour 
of  the  plaintiff,  and  an  appeal  by  the  plaintiff  from  so  much  of  the 
judgment  as  was  in  favour  of  the  defendant. 

On  the  24th  of  December  1889,  one  Wilkinson  sold  to  Askew  the 
plaintiff  all  his  business  and  stock-in-trade,  and  the  document  by 
which  the  sale  was  effected,  and  under  which  the  plaintiff  took 
possession  of  the  goods  and  premises  absolutely  transferred  the  said 
business  and  stock-in-trade  for  the  consideration  therein  expressed. 
Soon  after  this,  early  in  January  1890,  Wilkinson  voluntarily  seques- 
trated his  estate.  Immediately  after  the  document  of  the  24th 
December  1889  (set  out  fully  in  the  judgment  of  A'Beckett,  J.) 
had  been  signed,  the  plaintiff  took  possession  of  the  purchased 
property,  and  sold  and  bought  largely  in  the  ordinary  course  of 
business  until  he  was  stopped  by  the  seizure  of  the  goods  in 
March  1890  by  Wilkinson's  trustee  in  insolvency,  the  father  of 
the  present  defendant  ;  the  present  defendant  was  elected  as 
successor  to  his  father  in  the  trust,  and  sold  the  goods  seized 
by  his  predecessor.  After  the  seizure  of  the  goods  the  plaintiff 
brought  the  present  action,  and  sued  the  defendant  for  trespass  in 
entering  and  taking  the  goods,  in  trover  for  the  conversion  of  the 
goods,  and  in  detinue  for  the  detention  of  certain  trade  books.  The 
defences  set  up  by  the  defendant  were — 1st,  that  the  sale  to  the 
plaintiff  by  Wilkinson  was  a  sham  sale ;  2nd,  that  it  was  fraudulent 
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F.o.  and  void  under  18  Eliz.^  c.  6  ;  8rd,  that  it  was  fraudulent  and  Yoid 

{^  under  sec.  71  of  the  "  Insolvency  Statute  1871,"  in  that  it  was  a 

fraudulent  preference  of  one  Burkitt,  a  creditor  of  Wilkinson ;  and 

«.  4th,  that  the  alleged  sale  was  not  made  in  the  ordinary  course  of 

^^  '  business,  and  the  document  of  the  24th  December  1889,  whereby 
it  was  eflfected,  was  a  bill  of  sale  invalid  by  reason  of  non- 
registration. At  the  close  of  the  case,  which  was  tried  before 
A'Beckett,  J.,  and  a  jury  of  six,  the  following  questions  were 
submitted  to  the  jury,  who  returned  the  answers  to  them  here  set 
out: — 

1.  Was  the  alleged  sale  by  Wilkinson  not  a  real  but  a  sham 
sale,  not  intended  by  either  Wilkinson  or  the  plaintifi  to  pass  the 
property,  or  any  of  it,  to  the  plaintiflF? 

2.  Was  the  alleged  sale  made  by  Wilkinson,  as  the  plaintiff 
knew,  at  a  time  when  Wilkinson  was  greatly  indebted,  and  for  the 
purpose  and  with  the  intention  of  defrauding,  defeating,  and 
delaying  the  creditors  of  Wilkinson,  and  without  any  valuable 
consideration  ? 

8.  Was  Wilkinson,  at  the  time  of  the  alleged  sale,  as  the 
plaintiff  and  Burkitt  well  knew,  unable  to  pay  his  debts  as  they 
became  due  from  his  own  money,  and  was  the  alleged  sale  made  in 
favour  of  plaintiff  in  trust  for  Burkitt,  and,  as  Burkitt  then  well 
knew,  of  giving  Burkitt  a  preference  over  the  other  creditors  ? 

Answer  to  questions  1,  2  and  8 :  We  think  that  it  was  a  real 
and  not  a  sham  sale,  and  was  for  valuable  consideration,  and  was 
not  in  trust  for  Burkitt. 

4.  Assuming  that  the  plaintiff  is  entitled  to  damages  for  the 
seizure  and  sale  of  goods  bought  and  paid  for  after  the  purchase 
from  Wilkinson,  what  damages  do  you  give  for  the  seizure  of  such 
goods? 

Answer :  1,0001.  damages. 

6.  Do  you  find  that  any  of  the  goods  seized  by  the  defendant 
were  goods  which  had  been  bought  on  credit,  and  not  paid  for  at 
the  time  of  seizure  ? 

Answer  :  Yes. 

6.  If  you  answer  yes  to  question  5,  what  damages  do  you  give 
for  the  seizure  and  sale  of  such  goods  ? 

Answer :   4751.  damages. 
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7.  What  damages  do  you  give  for  the  seizure  of  the  trade  books  f-o. 
bought  by  the  plaintiff?                                                                                1S92 

Answer :  II.  damages.  abkew 

8.  If  you  answer  questions  1,  2,  and  8  in  favour  of  the  plaintiff,         ^  v. 
what  damages  do  you  give  in   addition  to  the  damages  under 
questions  4,  6,  6,  7  ? 

Answer  :  8,800Z.  damages. 

9.  Were  the  goods  bought  by  the  plaintiff  after  the  sale  by 
Wilkinson  distinguishable  by  the  defendant  from  those  included  in 
the  sale  by  Wilkinson  ? 

Answer:  No. 

10.  Were  the  goods  bought  by  the  plaintiff  after  the  sale  by 
Wilkinson  distinguishable  by  the  plaintiff  from  those  included  in 
the  sale  by  Wilkinson  ? 

Answer:  Yes? 

11.  Was  the  plaintiff  offered  by  the  defendant  an  opportunity 
for  distinguishing  and  removing  the  goods  so  subsequently  bought 
before  the  defendant  sold  them  with  the  other  goods  ? 

Answer:  No. 

12.  Had  the  plaintiff's  tenancy  of  Bradford  House  been  deter- 
mined by  operation  of  law  when  the  defendant  seized  in  November 
1890? 

Answer :  Yes. 

18.  If  you  say  no  to  question  12,  what  damages  do  you  give  for 
trespass  in  entering  Bradford  House  ? 

Upon  these  findings  the  plaintiff  moved  for  judgment  for 
5,276Z.,  with  costs.  His  Honor  held,  however,  that  inasmuch  as 
the  document  of  the  24th  of  December  was  a  bill  of  sale,  and  void 
for  non-registration,  it  did  not  pass  the  property  in  the  goods 
comprised  in  it  to  the  plaintiff,  and,  therefore,  the  plaintiff  was  not 
entitled  to  the  8,800Z.  damages  for  the  seizure  of  these  goods.  His 
Honor  gave  judgment  for  the  plaintiff  for  1,475Z.,  as  appears  at  the 
close  of  his  judgment.     The  following  is  His  Honor's  judgment : — 

a'Begeett,  J.  This  is  an  action  to  recover  damages  for  the 
seizure  and  sale  of  plaintiff's  goods,  for  the  disturbance  of  the 
plaintiff's  possession  as  tenant,  and  for  the  detention  of  his  trade 
books.  The  defendant  denies  that  the  goods  seized  were  the 
plaintiff's,  and  alleges  that  they  belonged  to  one  Wilkinson,  who 
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Yoluntarily  sequestrated  his  estate  7th  January  1890,  that  they 
were  sold  by  him  to  the  plaintiff  24th  December  1889,  and  that 
this  was  not  a  real  but  a  sham  sale,  that  it  was  in  fraud  of  creditors, 
and  without  valuable  consideration,  and  by  way  of  fraudulent 
preference  of  one  Burkitt.  He  also  contends  that  the  document 
under  which  the  transaction  was  effected  was  a  bill  of  sale,  wholly 
invalid  for  want  of  registration.  Immediately  after  this  document 
was  signed  the  plaintiff  went  into  possession  of  the  purchased 
property,  consisting  of  the  stock-in-trade  of  a  draper.  He  sold 
largely  and  bought  largely  in  the  ordinary  course  of  business  until 
he  was  stopped  by  the  seizure  of  the  goods  in  March  1890  by 
Wilkinson's  trustee  in  insolvency,  the  father  of  the  present 
defendant,  who  was  elected  as  his  successor  in  the  trust,  and  sold 
that  which  his  predecessor  had.  seized.  This  consisted  of  the 
original  stock  and  of  new  goods  bought  by  Askew.  As  to  these 
new  goods,  the  defendant  pleads  that  most,  if  not  all,  of  them  were 
bought  out  of  the  proceeds  of  sale  of  the  original  goods,  and  that 
if  there  were  any  not  so  bought,  they  were  small  in  quantity,  and 
were  so  mixed  up  with  the  other  goods  as  to  be  indistinguishable 
by  the  defendant,  and  that  he  was  always  willing  to  return  them  to 
the  plaintiff  on  his  pointing  them  out.  The  questions  raised  by 
the  pleadings  were  so  complicated  and  the  rights  of  the  parties 
were  so  different  as  to  the  different  descriptions  of  goods  seized, 
that  I  could  not  properly  ask  the  jury  for  a  general  verdict  for 
plaintiff  or  defendant,  and  I  therefore  sent  them  specific  questions 
on  all  the  matters  of  facts  in  issue.  The  question  of  whether  the 
document  of  24th  December  was  a  bill  of  salq,  which  required 
registration,  was  a  matter  of  law.  It  involved  the  consideration 
of  facts,  but  as  the  evidence  on  the  subject  was  all  one  way  I 
did  not  consider  it  necessary  to  submit  any  question  upon  it  to  the 
jury.  After  the  jury  had  answered  the  questions,  I  heard  argu- 
ments on  motion  for  judgment.  The  most  important  point  argued, 
involving  the  plaintiff's  right  to  the  damages  of  8,8001.,  given  in 
answer  to  question  8,  was  as  to  the  non-registration  of  the  bill 
of  sale.     This  document  is  in  the  following  words : — 

"  Melbourne,  24th  December  1889. 
*'  In  oonflideration  of  the  sum  of  5,325^.  to  be  paid  to  me  as  hereinafter  mentioned* 
by  Qeorge  Askew,  of  North  Fitzroy^  draper,  I  do  hereby  sell,  aaaign,  and  transfer  to 
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him  all  my  stock-in-tradei  goods  and  fixtures,  and  chattels  in,  upon,  and  abont  f.O. 

my  premises,  known  as  Bradford  House,  166  St.  George's  Boad,  North  Fitzroy.  

Payments  to  be  made  as  follows : — 500Z.  cash ;  balance  by  approved  bills  in  equal  ^^^^ 

amounts,  at  one,  two,  three,  four,  five,  and  six  months,  with  interest  at  6  per  cent.  Askbw 

"A.  H.  WlLKIMBOlT.  ^* 

"  Witness— M.  J.  S.  Oair.  Dahbt. 


24/12/89 
A.H.W. 


'*  Beceived  from  Mr.  Askew  the  sum  of  600/. 

"  A.  H.  WiLKIWBON." 


An  absolute  transfer,  not  by  way  of  mortgage  or  security,  is 
within  the  definition  of  the  Act :  See  Swift  y.  Panneli  (a)  ;  Yarnton 
T.  Taylor  (b).  An  equitable  assurance  is  within  the  Act :  Yarnton 
T.  Taylor.  If  a  good  transaction  can  be  proved  without  having 
recourse  to  a  document  such  as  that  of  the  24th  December,  the 
transaction  will  not  fall  because  the  document  is  not  registered. 
See  the  law  on  this  subject  fully  stated  in  Newlove  v.  Shrewsbury  (c), 
and  lately  acted  on  by  this  Court  in  Young  and  Others  y.  Mook 
Ah  Meng  (d).  In  the  present  case  there  was  no  transaction  without 
the  document.  No  binding  bargain  was  entered  into.  The  parties 
were  in  doubt  if  any  sale  could  be  made,  until  they  went  to  the 
solicitor,  who  reduced  into  writing  the  agreement,  which  Wilkinson 
signed.  The  plaintiff  says,  in  cross-examination,  ''  There  was  no 
formal  arrangement  until  the  document  was  signed.  That  is  the 
document  under  which  I  claim."  None  of  the  OYidence  is  in 
conflict  with  this  statement.  Without  this  signed  document  there 
would  haYe  been  no  transaction  between  the  parties.  The  subse- 
quent taking  possession  was  under  authority  deriYed  from  it.  I 
baye,  therefore,  no  doubt  that,  according  to  the  authority  of  cases 
in  our  own  and 'in  the  English  courts,  this  document  required 
registration.  It  has,  howoYer,  been  argued  that,  though  it  may 
baye  required  registration,  the  omission  to  register  is  immaterial, 
inasmuch  as  the  goods  did  not  remain  in  the  apparent  ownership  of 
the  Yendor,  and  that  the  only  consequences  of  non-registration  are 
those  described  in  the  words,  '*  Otherwise,  etc.,"  in  sec.  59  of 
Act  204.  The  defendant's  contention  is  that  the  words  of  sec.  1  of 
Act  557,  **  No  bill  of  sale  shall  be  operatiYO  or  haYe  any  Yalidity  at 
law  or  in  equity  until  filed,"  make  the  document  Yoid  to  all  intents 
and  purposes,  notwithstanding  that  possession  under  it  was  taken 

(a)  24Ch.  D.210.  (c)    21  Q.B.D.  41. 

(b)  13V.L.R.908.  {d)  17  V.L.R.  140. 
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before  the  insolvency  of  the  grantor.  I  have  had  occasion  to 
consider  this  point  before,  and  my  views  on  it  are  expressed  in  the 
case  of  McCarthy  v.  NichoUs  (e).  I  agree  with  the  defendant's 
contention.  This  construction  may  occasion  inconvenience  and 
hardship,  but  it  does  not  involve  any  more  trenchant  curtailment  of 
the  rights  of  ownership  than  was  directly  aimed  at  and  accom- 
plished by  Act  No.  657.  By  this  an  owner  of  chattels  was  deprived 
of  the  right  to  mortgage  them  if  any  creditor  objected  to  his  doing 
so,  and  it  is  little  more  to  say  that  he  shall  not  transfer  them 
by  written  instrument  out  of  the  ordinary  course  of  business  if 
any  creditor  objects  to  his  doing  so.  Whatever  may  be 
thought  of  the  result  of  my  interpretation  of  sec.  1,  it 
seems  to  me  inevitable  from  the  language  used.  As  against 
this  construction  it  may  be  said  that  the  words  "otherwise, 
etc.,'*  retained  in  sec.  188  of  the  Consolidating  Act  are 
thereby  reduced  to  surplusage,  should  have  been  omitted,  and 
are  misleading,  but  I  think  that  their  retention  cannot  be  con- 
sidered as  a  legislative  declaration  of  the  law  upon  a  point  left 
doubtful  when  the  Acts  consolidated  were  in  force.  As  against  my 
construction,  in  addition  to  the  case  referred  to  in  my  pre^ous 
decision,  Perl  v.  Richardson  (/)  might  be  cited,  and  there  are 
observations  in  Yarnton  v.  Taylor  which  seem  to  treat  apparent 
ownership  as  still  material.  The  question  raised  in  argument  is 
important,  and  I  would  have  reserved  it  for  the  Full  Court  if  I  had 
not  already  given  effect  to  my  views  in  a  previous  case.  I  hold  the 
bill  of  sale  void  at  law  and  in  equity  for  want  of  registration,  not- 
withstanding that  possession  was  taken  directly  after  it  was  signed. 
I  hold  that  the  plaintiff  had  no  right  to  the  goods  sold  to  him 
unless  derived  from  the  bill  of  sale,  and  therefore  that  the  plaintiff 
is  not  entitled  to  the  8,800Z.  damages  given  for  seizure  of  these 
goods. 

As  to  the  damages  of  1,000Z.  given  in  answer  to  question  4, 
the  defendant  contends  that,  inasmuch  as  these  goods  were  bought 
with  the  proceeds  of  the  sale  of  the  goods  comprised  yi  the  bill  of 
sale,  they  became  the  defendant's  goods,  citing  in  support  of  this 
contention  Halletfa  Case  (g).  The  facts  were  that  all  moneys 
received  in  the  business  were  paid  into  the  plaintiff's  bank  account, 
(e)  8  A.L.T.,  p.  180.  (/)  8  A.L.T.  63.  (^)  13  Ch.  D.  696. 
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whether  they  were  the  price  of  old  goods  or  of  new  goods,  and 
whether  of  new  goods  bought  for  cash  or  on  credit,  and  that  new 
goods  were  paid  for  by  cheques  on  this  account.  There  was  a 
seizure  on  the  7th  of  January,  but  the  officer  of  the  trustee  was 
tuned  out,  and  the  plaintiff's  possession  was  resumed,  and  con- 
tinued until  March,  and  during  all  this  time  selling  and  buying 
went  on.  It  is  admitted  that  the  bill  of  sale  gave  leave  and  license 
to  sell  until  revoked  by  the  seizure  on  7th  January.  Up  to  this 
date  at  least  the  plaintiff  had  full  right  to  receive  proceeds  and  do 
what  he  Uked  with  them.  As  the  jury  have  found  the  transaction 
honest,  I  think  no  fiduciary  character  in  relation  to  the  defendant 
within  the  principle  of  HaUett'a  Case  or  of  Taylor  v.  Plumer  (h) 
can  be  attached  to  the  plaintiff's  receipt  of  proceeds  after  the  sale. 
Part  of  the  money  employed  in  the  purchase  of  new  goods  may 
haye  been  the  price  of  goods  bought  on  credit,  as  to  which  the 
trustees  could  claim  no  right.  The  purchase  money  of  new  goods 
cannot  be  attributed  exclusively  to  the  proceeds  of  goods  to  which 
the  defendant  was  entitled.  I  think  that  the  defendant  could  not 
lawfully  treat  as  his  the  goods  bought  by  the  plaintiff.  The 
seizure  was  not  an  act  which  would  incline  the  Court  to  strain 
equitable  doctrines  to  help  the  defendant  out  of  a  difficulty.  It 
was  an  assertion  of  legal  title  without  any  regard  to  equities. 
Instead  of  bringing  an  action  to  set  aside  the  sale,  to  have  accounts 
taken,  and  offering  to  account  for  purchase  money  received — in 
which  action  a  receiver  might  have  been  appointed — ^the  trustee, 
who  had  received  part  of  the  price,  seized  and  sold  all  the  goods 
which  he  could  lay  his  hands  on,  and  did  nothing  to  adjust  the 
rights  which  arose  on  the  sale  being  set  aside.  He  forcibly 
asserted  his  legal  rights,  and  the  Court  ought  not  to  give  him  more 
than  his  clear  legal  rights  in  this  action,  in  which  the  equities 
between  the  parties  as  to  accounts  of  proceeds  received  and  as  to 
purchase  money  paid  cannot  be  settled.  I  hold  the  plaintiff  entitled 
to  the  damages  of  1,000{.  under  the  answer  to  question  4. 

As  to  the  damages  of  475Z.  uuder  the  answer  to  question  6  there 
has  been  little  discussion.  The  plaintiff  is  clearly  entitled  to  these 
damages  on  the  jury's  findings.  As  to  the  books,  I  order  the  defen- 
dant to  return  the  books  which  were  purchased  by  the  plaintiff  within 

(h)  8  M.  &  S.  662. 
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one  month  from  this  date,  and  I  reserre  liberty  to  either  party  to 
apply  as  to  such  books;  or,  if  plaintiff  prefers  it,  I  shall  make  no  order 
for  re  tarn,  and  add  12.  to  his  general  damages.  As  to  costs,  I  think 
it  is  diflScult  to  apply  Rules  1  and  2  of  Order  LXV.  The  event  has 
been  decided  in  favour  of  the  plaintiff,  but  he  fails  as  to  part  of  the 
goods  in  respect  of  which  the  action  has  been  brought.  He  also 
fails  in  the  issue  of  law  raised  as  to  the  bill  of  sale.  He  also  fails 
to  make  out  any  case  of  disturbance  of  tenancy.  According  to  the 
decision  of  the  Full  Court  in  Slater  v.  Shire  of  Colac  (11th  of 
July  1891),  the  Court  ought  not  to  anticipate  the  difficulties  which 
the  taxing  officer  will  have  to  deal  with  by  giving  any  special 
direction  to  remove  them.  The  only  costs  to  which  I  think  the 
defendant  properly  entitled  are  such  as  are  distinctly  attributable  to 
the  assertion  and  attempted  proof  of  tenancy  of  Bradford  House, 
and  to  the  claim  in  respect  of  the  goods  comprised  in  the  bill  of 
sale  as  distinguished  from  the  other  goods  seized,  but  I  think  that 
on  this  second  head  no  costs  exclusively  attributable  to  the  claim  to 
such  goods  could  be  found.  To  enable  the  defendant  to  make  what 
he  can  of  the  successes  to  which  I  have  referred  I  shall  follow  the 
course  prescribed  by  Slater  v.  Shire  of  Colac.  I  give  judgment  for 
plaintiff  for  1,4751.,  with  costs  of  the  action,  except  the  costs  of 
the  issues  on  which  the  defendant  has  succeeded,  plaintiff  to  pay 
the  defendant  the  costs  of  such  issues.  Direct  defendant  within 
one  month  from  this  date  to  deliver  to  the  plaintiff  the  books 
purchased  by  him  after  the  24th  December  1889.  Liberty  to  either 
party  to  apply  as  to  such  books. 


From  this  judgment  the  plaintiff  and  defendant  both  appealed, 
and  the  defendant  moved  for  a  new  trial.  These  motions  were  by 
consent  argued  together. 

Topp  and  Isaacs  for  the  defendant. 

Madden  and  Irvine  for  the  plaintiff. 

Topp — The  jury  have  never  answered  the  part  of  question  2  as  to 
whether  the  sale  was  made  by  Wilkinson  to  defeat  and  delay  creditors; 
therefore  there  must  be  a  new  trial.  A  sale  may  be  a  real  sale,  and 
for  value,  and  yet  may  be  one  to  defeat  and  delay  creditors. 
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Madden  (called  by  the  Court  on  the  point  as  to  whether  this  F.o. 

qnestion  had  been   sufficiently  answered) — A  real   bond  fide  sale  {$92 

and  good  consideration  is  all  that  is  necessary  :  Twyne's  Case  (i) ;  ^^i^ 

Wood  V.  Dixie  (4)  ;    In  re  Ward  (1)  ;  Latimer  v.  Batson  (m).  «. 
"  Bond  fide  '*  means  a  real  sale. 

Topp^  resuming,  cited  May  on  Fraudtdent  and  Voluntary 
Dispositions  of  Property  (2nd  ed.),  pp.  80,  81,  84,  85.  This 
document  should  have  been  filed,  because  it  comes  within  the 
provisions  of  sec.  1  of  the  Act  No.  657.  See  also  sees.  56  and  68 
of  the  "  The  Instruments  and  Securities  Statute  1864  "  (No.  204), 
requiring  that  bills  of  sale,  whether  made  absolutely  or  not,  must 
be  filed,  and  defining  what  instruments  are  a  bill  of  sale. 

[Williams,  J.  All  the  Acts  aim  at  is  the  case  where  the 
property  remains  in  the  possession  of  the  vendor.] 

In  McCarthy  v.  Nicholls  (n)  the  grantee  of  chattels  under  a 
bill  of  sale  took  possession,  and  it  was  held  the  document  must 
be  filed.  The  Act  No.  557  applies  to  absolute  transfers,  as 
well  as  those  made  by  way  of  security.  Only  one  exception  is 
made  by  sec.  18  of  the  Act  No.  557,  viz.,  a  bill  of  sale  made  under 
or  in  execution  of  any  process,  and,  therefore,  it  is  plain  that  no 
other  class  of  bill  of  sale  is  excepted.  Sec.  17  of  the  Act  No.  557 
provides  that  that  Act  is  to  be  read  with  Part  YU.  {i.e.,  sees. 
56-63)  of  the  Act  No.  204.  Sec.  1  of  the  Act  No.  557  provides 
that  "  No  bill  of  sale  "  shall  be  operative  till  it  is  filed  in  con- 
formity with  the  requirements  of  sec.  56  of  Act  No.  204. 

Madden  and  Irvine  for  the  plaintiff — ^First,  on  the  motion  for  a 
new  trial — (Counsel  was  stopped  by  the  Court). 

On  the  plaintiff's  appeal — This  document  did  not  require  to  be 
filed.  In  all  the  cases  on  the  point  the  document  was  either 
manifestly  given  as  a  security  or  else  the  goods  remained  in  the 
apparent  possession  of  the  grantor.  In  this  case  I  say  possession 
was  given  to  the  grantee,  and  the  document  was  in  no  way  necessary 
except  as  a  piece  of  evidence  of  the  honesty  of  plaintiff. 

(t)     Sm.  L.C.  (9th  ed.),  at  p.  23.  (m)  4  B.  &  C.  652. 

(i)   7Q.B.D.  892.  («)    8  A.L.T.  180. 

(0    14y.L.R.7d3. 
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The  folio  wing,  authorities  were  also  cited  on  this  part  < 
argament :  Black  y.  Zevenboom  (o) ;  Young  t.  Mook  Ah  Mefi^ 
Newlcve  v.  Shrewsbury  (q)  ;  The  North  Central  Wagon  ( 
Manchester,  etc.,  Railway  (r)  ;  McDevitt  v.  KattengaU 
Marsden  v.  Meadows  (t) ;  Yarnton  v.  Taylor  (v) ;  Re  Parson 
Exparte  Hubbard  (x) ;  Edwards  v.  Edwards  (y)  ;  In  re  Sha\ 
Perl  V.  Richardson  (a) ;  Cohen  v.  McOee  (b) ;  OUn  v.  Abbo\ 
Swift  V.  Pannell  (d). 

On  the  question  of  the  comiiiixtnre  of  goods,  arising  froi 
answers  by  the  jury  to  questions  9  and  10,  were  cited :  Sto 
Bailments  (7th  ed.),  p.  40 ;  In  re  HaUetfs  Estate  (e). 

Cur.  adv.  vu 

HiGiKBOTHAM,  C.J.,  delivered  the  judgment  of  the 
[HiGiNBOTHAM,  C.J.,  WiLLiAMS  and  HooD,  JJ.] .  A  motion  1 
defendant  for  a  new  trial;  an  appeal  by  the  defendant  froi 
judgment  of  the  learned  primary  judge  in  favour  of  the  pifl 
awarding  him  1,4752.  and  the  general  costs  of  the  action ;  a 
appeal  by  the  plaintiff  from  a  portion  of  the  judgment,  ha 
consent,  been  argued  together. 

The  plaintiff  was  the  transferree,  under  a  document 
24th  December  1889,  whereby,  in  consideration  of  the  si 
6,825{.  to  be  paid  by  him,  one  A.  H.  Wilkinson  purported  t 
and  transfer  to  the  plaintiff  all  his  stock-in-trade,  goods,  fix 
and  chattels  upon  the  premises  known  as  Bradford  House  in 
Fitzroy,  where  Wilkinson  carried  on  the  business  of  a  draper, 
defendant  on  28th  October  1890  became  trustee  in  insolvency 
estate  of  Wilkinson. 

The  plaintiff  sued  the  defendant  on  three  counts,  for  tr< 
in  entering  and  taking  his  goods,  in  trover  for  the  convi 
of  his   goods,  and  in   detinue  for   the    detention    of   the 

(o)  6  V.L.R.  (L.)  473.  (»)  17  Q.B.D.  690. 

(p)  17V.L.R.  140.  (y)  2  Ch.  D.,  at  p.  297. 

(q)  21Q.B.D.41.  («)  9  V.L.R.  (I.)  16. 

(r)  35  Ch.  D.,  Fry,  L.J.,  at  p.  215.  (a)  8  A.L.T.  63. 

(#)  5  V.L.R.  (L./89.  (b)  4  V.L.R.  (L.)  543. 

(t)  7Q.B.D.  80.  (c)  6  V.L.R.  (L.)  483. 

(©)  13V.L.R.  903.  (d)  24Ch.  D.210. 

(fo)  16Q.B.D.  632.  (e)  13  Cb.  D.,  at  pp.  707,  719. 
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the  business.     The  defendant  set  up  four  distinct  defences 

whole  action.  He  pleaded,  first,  that  the  sale  on 
ecember  1889  was  not  a  real,  but  a  sham  sale ;  secondly, 
e  sale  was  fraudulent  and  void  under  18  Eliz.,  c.  5,  as  it 
Q  made  for  the  purpose  and  with  the  intention  of  defrauding, 
tg,  and  delaying  the  creditors  of  Wilkinson,  and  without  any  ^ 
3  consideration;  thirdly,  that  the  transfer  was  fraudulent 
d  within  sec.  71  of  the  "  Insolvency  Statute  1871,"  as  it 
de  to  and  in  favour  of  the  plaintiff  in  trust  for  Burkitt,  a 

of  Wilkinson,  with  the  view,  as  the  plaintiff  and  Burkitt 
3ll  knew,  of  giving  Burkitt  a  preference  over  the  other 
8 ;  and,  fourthly,  that  the  alleged  sale  was  not  made  in  the 
J  course  of  business,  and  that  the  document  whereby  the 
>k  place  was  never  registered  as  a  bill  of  sale  under  the 
ns  of  "  The  Instrument  and  Securities  Act  1864,"  and  the 

557,  and  was  therefore  wholly  inoperative  and  invalid, 
proceed  to  deal  with  the  motion  and  the  several  appeals  in 
3r  in  which  they  have  been  presented  to  us  and  argued.    The 
by  the  defendant  for  a  new  trial  has  been  supported  on  six 
1.     These  involve  the  consideration  of  one  or  more  of  the 

given  by  the  jury  to  the  thirteen  questions  submitted  to 
1  the  judge.  1st.  It  has  been  contended  that  the  verdict, 
findings  of  the  jury  adverse  to  the  defendant,  are  against 
3,  and  the  weight  of  evidence.  This  contention  was  pointed 
nent  to  the  special  finding  that  the  sale  was  a  real  sale,  and 
inding,  included  in  the  verdict,  that  though  Wilkinson  and 

may  have  been  dishonest  in  the  part  they  took  in  the 
ion,  the  plaintiff  Askew  was  honest,  and  did  not  know  that 
re  dishonest.  We  have  intimated  in  the  course  of  the  argu- 
lat  the  case  could  not,  in  our  opinion,  have  been  withdrawn 
e  jury  upon  either  of  these  grounds.  There  was  sufficient 
9  to  show  that  the  sale,  apart  from  the  question  of  the 
ies  of  the  parties  to  it,  was  a  transaction  which  all  the 
intended  to  carry  into  effect,  that  Askew  was  not  a  mere 
Wilkinson  and  Burkitt,  and  that  in  this  sense  the  sale  was 
Bind  not  a  sham  sale.  The  evidence  as  to  the  honesty  or 
ies  of  the  plaintiff  was  much  less  satisfactory.  His  share 
ransaction  was  open  to  grave  suspicion,  and  it  called  for,  and 
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F.o.  we  have  no  doubt  that  it  received,  due  consideration  from  the  joiy ; 

1802  &^d  ^^  ^^  i^ot  prepared  to  say  that  the  jury  could  not  as  reasonable 

men  have  found  that  the  plaintiff  in  this  transaction  was  honest. 
He  was  suddenly  tempted  by  an  adyantageous  offer,  which  he  had 
to  accept  or  reject  with  little  time  for  consideration,  and  although 
Riginbotham,c.J.  jj^  mQgt  have  knowu  that  he  was  required  to  pay  for  the  stock  less 
than  it  was  actually  worth,  it  is  possible  that  he  may  have  thought 
that  the  interests  of  the  creditors  would  be  safer  if  the  business 
were  in  his  hands  as  proprietor  rather  than  in  Wilkinson's.  He  had 
to  pay  the  bills  that  were  to  be  endorsed  by  Burkitt,  and  he  may 
have  believed  that  he  would  be  able  to  pay  them,  as  they  became 
due,  out  of  the  proceeds  of  the  business,  and  that  Wilkinson 
would,  like  any  other  honest  debtor,  apply  the  proceeds  of  the  bills 
as  they  were  paid  to  satisfy  the  claims  of  his  creditors.  We  do 
not  say  that  we  should  have  found  as  the  jury  have  found  on  this 
question,  but  we  cannot  say  that  the  jury  have  been  clearly  and 
unmistakeably  wrong  in  their  finding.  Under  this  head  it  was 
further  contended  by  Mr.  Topp  that  there  was  no  evidence  to 
support  the  finding  of  the  jury  on  the  eleventh  question,  namely, 
that  the  plaintiff  was  not  afforded  by  the  defendant  an  opportunity 
for  distinguishing  and  removing  the  goods  bought  subsequently  to  the 
purchase  from  Wilkinson,  before  the  defendant  sold  them  with  the 
other  goods.  We  are  inclined  to  agree  with  this  contention,  but  it 
is  unnecessary  to  determine  the  question  in  view  of  our  decision  on 
the  plaintiff  *s  appeal,  by  which  the  question  and  the  answer  alike 
become  immaterial. 

2nd.  It  is  said  that  the  learned  judge  misdirected  the  jury 
with  respect  to  the  goods  bought  and  paid  for,  since  24th 
December  1889,  out  of  th^  proceeds  of  the  goods  bought  by  the 
plaintiff  from  Wilkinson  on  that  day.  This  ground  was  given 
up  as  a  ground  of  motion  for  a  new  trial,  as  the  damages  were 
assessed  contingently  at  1,0002.  8rd.  This  ground  of  motion  for 
a  new  trial  for  misdirection  fails  for  the  same  reason.  The  jury 
have  assessed  the  plaintiff's  damages  contingently  at  4752.,  and  the 
question  is  disposed  of  by  our  decision  upon  the  defendant's  and 
the  plaintiff's  appeals.  4th.  This  ground  of  motion  for  a  new  trial 
resolves  itself  into  an  objection  to  the  sufficiency  of  the  answer  given 
by  the  jury  to  the  following  portion  of  the  second  question : — "Was 
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the  alleged  sale  made  by  Wilkinson,  as  the  plaintiff  knew,  at  the  f.c. 

time  when  Wilkinson  was  greatly  indebted,  and  for  the  purpose  ^g^ 

and  ?dth   the   intention   of  defrauding,  defeating,  and  delaying 
the  creditors  of  Wilkinson?*'      Questions    1   and   8  have  been  «. 

answered.      This  part  of  question   2,    it  is  said,  has  not  been  ' 

answered,  and  there  has  been,  consequently,  a  mistrial.  The  ^^hMoOam^C^ 
question  was  put  with  reference  to  so  much  of  the  defence  as  rested 
on  the  Statute  18  Eliz.,  c.  5.  By  sec.  6  of  that  Act  it  is  provided 
that  the  Act  shall  not  extend  to  alienations  of  property  made  on 
good  consideration  and  bond  fide  to  any  person  not  having  notice  of 
the  fraud.  It  has  been  held,  accordingly,  that  under  this  Act  a  mere 
intention  to  defraud,  defeat,  or  delay,  creditors,  is  not  sufficient  to 
avoid  a  sale  of  property  made  with  such  intention :  Wood  v. 
Dixie  (/);  McNally  v.  Jack  (g);  and,  therefore,  in  a  case  under  the 
Statute  where  the  judge  left  it  to  the  jury  to  say  whether  the  bill  of 
Bale  was  a  real  bond  fide  transaction  or  a  mere  sham,  the  direction 
was  held  to  be  sufficient :  DarviU  v.  Terry  (jh).  In  order  to  avoid 
the  sale,  it  is  necessary  that  good  consideration  shall  not  have  been 
given,  and  that  the  person  to  whom  the  property  is  assigned  shall 
not  have  received  it  bond  fide  and  with  notice  of  the  fraud  of  the 
assignor.  In  the  present  case  the  jury  have  found  that  the  contract 
was  for  valuable  consideration,  and  they  came  into  court  and  asked 
the  judge  the  pertinent  question,  ''  If  Askew  was  honest,  but 
Wilkinson  and  Burkitt  were  dishonest,  would  that  make  it  a  bogus 
Bale?"  The  judge  properly  answered,  *'  No,  if  he  were  honest  and 
did  not  know  that  they  were  dishonest."  This  question  and 
answer,  followed  by  a  verdict  in  favour  of  the  plaintiff,  must  be 
taken,  we  think,  to  supply  the  omission  of  the  jury  to  return 
an  answer  to  the  portion  of  the  second  special  question  on  which 
this  ground  of  the  motion  rests.  The  jury  have  found,  and  as  we 
have  already  held,  on  sufficient  evidence,  that  Askew  was  not  a 
party  to  the  fraud,  if  any,  intended  by  Wilkinson  and  Burkitt.  It 
ifl  evident  that  the  jury  before  they  returned  their  brief  answer 
to  questions  1,  2,  and  8,  found  it  necessary  to  consider,  and  did 
consider  the  question  of  Askew's  bona  fides,  and  that  they  deter- 
mined it  in  his  favour.  That  they  intended  their  answer  to  include 
a  finding  on  this  point  is  further  shown  by  the  fact  that  the  answer 

C; )  7  Q.B.  892.  (si)  11  V.L.B.  740.         (A)  6  U.  &  N.  807, 30  LJ.  (Ex.)  365 
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was  receivad  without  objection  or  comment  by  tl 

I  counsel  on  both  sides,   although   objections  wer 

_        of  tha  other  answers.     5th.  The  misdirection  all 
w 

ground  of  motion  for  new  trial  depends  upon  1 
appeal  upon  the  question  whether  the  document  o 
^"*'^'^- 1889  is  a  bill  of  sale  or  not.  The  6th  and  last  f 
for  new  trial  is  the  alleged  misdirection  of  the  ju 
jury,  after  they  had  partially  answered  the  questi 
them  and  were  redirected  as  to  damages,  and 
finally  delivered  their  verdict  or  findings,  that  t 
and  were  not  at  liberty  to  reconsider  the  whole 
and  their  answers.  The  learned  judge  has  infon 
objection  is  founded  on  a  mistake  as  to  what 
at  the  trial,  and  that  he  merely  advised  the  jui 
question  put  by  one  of  them,  not  to  reopen  i 
of  independent  questions  on  which  they  had  al 
a  conclusion.  We  are  of  opinion,  for  the  reasons  i 
the  motion  for  a  new  trial  has  not  been  sust 
the  grounds  stated. 

The  defendant  also  appealed  against  the  j 
primary  judge,  and  moved  that  so  much  of  1 
adjudged  that  the  plaintiff  should  recover  again 
the  sum  of  1,4752.,  and  costs  of  the  action,  mi 
and  that  judgment  should  be  entered  for  the 
costs  of  the  action  and  of  the  appeal.  This 
the  two  sums  of  1,000!.  and  4752.  referred  to  ii 
third  grounds  of  the  defendant's  motion  for  a 
appeal  fails  as  to  both  these  sums  by  reason  of  c 
the  plaintiff's  appeal.  The  question  of  commixtui 
and  argued  on  this  appeal  also  fails  for  the  s 
the  appeal  will  be  dismissed. 

We  now  pass  to  the  plaintiff's  appeal.     The 
24th  December  1889,  which  was  put  in  evidence 
the  plaintiff  as  a  contract  of  sale  of  the  goods,  was 
terms : — 

"  Melbourne,  24 
**  In  conBideration  of  the  sum  of  5«325Z.  to  be  paid  to  me  as 
bj  Qeorge  Askew,  of  North  Fitzroy,  draper,  I  do  hereby  sell,  i 
him  all  my  stock-in-trade,  goods,  fixtures,  and  chattels,  in, 
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premiBet,  known  u  Bradford  House,  165  St.  George's  Road,  North  Fitzroy.    Pay-  f.O 

mentf  to  be  made  as  follows  : — 500Z.  cash ;  balance   by  approved  bills  in  equal 
amounts,  at  1,  2,  3,  4,  6,  and  6  months,  with  interest  at  6  per  cent. 

"A.   H.  WlLKIKSON.  ASKBW 

stamp    !  Witness-M.  J.  8.  Gair.  D^'^^^ 

Id.      j  ^  ReceiTed  from  Mr.  Askew  the  sum  of  6001,  aboTe  expressed  to  be  paid.  

24/12/89  I                                                                                                                             Higinbotham^CJ, 
A.  H.  W.  « A.  H.  Wilkinson."      


This  document  was  undoubtedly  the  foundation  of  the  plaintiff's 
title  to  the  goods ;  without  it  there  would  have  been  no  transaction 
between  the  parties.  The  plaintiff's  possession,  taken  on  the  same 
day,  was  possession  taken  under  the  contract.  It  was  conceded  that, 
assuming  (which,  however,  was  not  admitted,  but  denied)  that  this 
document  was  an  assurance  of  personal  chattels  within  the  meaning 
of  sec.  56  of  ^^The  Instruments  and  Securities  Statute  1864,"  the 
facts  did  not  bring  the  document  within  the  consequences  following 
under  that  section  upon  non-filing.  But  it  was  contended,  for  the 
defendant,  that  the  document  came  within  the  provisions  of  sec.  1 
of  Act  No.  557,  and  that,  not  having  been  filed,  it  was  consequently 
inoperative,  and  had  no  validity  in  law  or  in  equity.  The  primary 
judge,  following  an  earlier  decision  of  his  in  McCarthy  v.  Nicholls  (t) , 
agreed  with  this  view,  and  he  held  that  the  plaintiff  was  not  entitled 
to  the  d,800L  which  was  found  by  the  jury  to  be  the  value  of  the 
goods  taken  possession  of  by  the  plaintiff  under  the  document. 
The' plaintiff  appeals  from  this  decision,  and  it  has  been  contended 
on  his  behalf  that  the  Act  No.  657  does  not  apply  to  an  instrument 
like  this,  which  is  an  absolute  transfer,  but  only  to  such  instru- 
ments of  transfer  which  are  made  and  given  as  securities  for 
advances.  In  considering  this  important  question,  our  attention 
has  been  properly  invited  to  the  general  and  the  distinctive  policy 
of  the  special  provisions  of  the  two  enactments,  Part  VII.,  Bills 
of  Sale,  of  "  The  Instruments  and  Securities  Statute  1864," 
and  Act  No.  557.  The  first  of  these  is  a  copy  included  in  a 
Consolidating  Act  of  an  earlier  Victorian  Act,  No.  ^41,  "  An  Act 
to  Prevent  Frauds  upon  Creditors  by  Secret  Bills  of  Sale  of  Personal 
Chattels,"  which  was  passed  in  the  year  1862,  and  was  itself  in 
greater  part  a  copy  of  the  English  Act,  17  &  18  Vic,  c.  86.  The 
chief  purpose  of  this  earliest  English  and  Victorian  legislation  was 

(t)  8  A.L.T.  180. 
V  V.LJL,  Vol  XVIII.  Z 
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undoubtedly  to  prevent  the  acquisition  of  false  c 
who  had  parted  absolutely  or  conditionally  with  th 
were  allowed  to  remain  in  possession  of  it.  The  p 
which  this  remedy  was  provided  by  the  Legislature 
by  which  money-lenders  by  means  of  secret  bills  oi 
^*^'^'  title  to,  and  a  ready  means  of  taking  possession  of 
their  debtors,  who  were  allowed  to  continue  in  appai 
possession  so  long  as  they  paid  high  interest  on  tl 
particular  class  of  their  creditors.  Part  YII.  of  ''  ! 
and  Securities  Statute  1864,"  sec.  66,  required  tha 

"  Every  bill  of  sale  of  personal  chatteU,  made  either  absolatel 
subject  or  not  subject  to  any  trusts,  and  whereby  the  g^ntee  ( 
power  either  with  or  without  notice,  and  either  immediately  i 
such  bill  of  sale,  or  at  any  future  time,  to  seize  or  take  possession 
effects  comprised  in  or  made  subject  to  such  bill  of  sale,*' 

should  be  filed,  together  with  the  schedule  or  in 
affidavit  within  ten  days  (extended  to  81  days  b 
sec.  11)  after  the  making  or  giving  thereof.  Sec 
instruments  which  are,  and  other  instruments 
included  in  this  definition  of  a  bill  of  sale.  A  great 
have  been  given  on  the  question  continually  aris: 
instruments  require  registration  under  this  en 
Legislature  appears  to  have  intended  to  deal  only  w 
the  grantor  remained  in  possession  of  the  goods, 
was  observed  in  Cohen  v.  McOee  (fc)  that  the  o: 
obviously  never  intended  to  apply  to  cases  where  th 
with  the  possession  of  the  goods.  This  decision 
over-ruled,  though  the  observation  now  cited  from  it 
in  McCarthy  v.  Nicholls  (Q.  On  the  other  hand, 
the  terms  of  the  definition  that  absolute  transfers 
possession  remains  with  the  grantor,  as  well  as  trai 
mortgage  or  security,  come  within  the  definition  of  i 
in  sec.  56.  The  later  decisions  go  to  show  thai 
determining  whether  a  document  is  or  is  not  a  bill  < 
at  the  real  transaction  between  the  parties,  and  asce 
truth  of  the  case,  and  will  hold  that  the  docui 
informal  in  character — Glen  v.  Abbott  (m) — shall  be 

(*)  4  V.L.R.  (L.)  552.  (I)  8  A.L.T.  180.  (m)  6 
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bill  of  sale,  and  to  require  registration,  if  it  is  shown  to  be  either  a  f-o. 

maniment  of  title  to  the  goods,  withoat  which  there  would  be  no  X802 

transaction  between  the  parties,  or  to  be  the  depository  of  the  final  . — 

intentions  of  the  parties,  and   therefore  necessary  to   be  put  in  «• 

evidence    in    proof    of   the   transaction :    Young  and   Others  v.  ' 

Mook  Ah  Meng   (n) ;  Yarnton  v.   Tayhr  (o)  ;    and  Newhve  v.  ^i9i^^^ham,CJ. 
Shrewsbury  (p). 

The  purpose  of  the  Legislature  in  passing  the  original  enact- 
ment was  carried  out  by  the  provision  that  all  bills  of  sale  within 
sec.  56  should  be  filed  within  10  days  (now  81  days)  after  the 
making  or  giving  thereof,  and  that  if  not  so  filed  the  bill  of  sale 
shodd  be  null  and  void  to  all  intents  and  purposes  whatsoever  as 
against  assignees  in  insolvency,  trustees  for  the  benefit  of  creditors, 
execution  creditors,  and  officers  executing  process  for  them,  so 
&r  as  regards  the  property  in,  or  right  to  possession  of,  the  goods 
comprised  therein,  which  at  or  after  the  time  of  the  sequestration 
or  assignment  for  creditors  of  the  debtor's  estate,  or  of  the 
execution  of  process,  and  after  the  expiration  of  the  period  of 
10  days  (now  81  days),  should  be  in  the  possession,  or  apparent 
possession,  of  the  person  making  the  bill  of  sale,  or  of  the  person 
against  whom  the  process  should  have  issued. 

Such  were  the  object  and  scope  of  the  provisions  of  the  original 
enactment  contained  in  Part  VII.  of  "  The  Instruments  and 
Securities  Statute  1864."  The  means  of  evading  this  law  were 
soon  discovered  by  money  lenders,  against  whose  operations  the 
law  was  mainly  directed.  The  practice  grew  up  both  in  England 
—see  Marples  v.  Hartley  (q) — and  in  Victoria — see  Hedrich  v. 
Commercial  Bank  (r) — by  which  the  bill  of  sale  was  constantly 
renewed  before  the  time  of  protection  had  expired,  thus  avoiding 
the  necessity  of  registration  altogether,  while  preserving  the  secrecy 
of  the  transaction.  This  evasion  had  to  be  stopped,  and  it  is 
necessary  to  bear  in  mind  in  considering  the  Act  No.  557,  passed 
in  the  year  1876,  that  it  was  with  the  object  of  stopping  this 
evasion  by  amending  the  system  of  registration  that  this  second 
Act  was  passed.     Such  being  the  object  of  the  Act  No.  557,  it  has 

(»)   17  V.L.U,  140.  (q)    1  B.  &  S.  1 ;  30  L.J.  Q.B.  92. 

(o)    13V.L.K.903.  (r)    1  A.J.R.  156. 

(p)  21  Q3.D.  41.  - 
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y-^'  been  argued  for  the  plaintiff  that  the  intention  of  the  Legislature 

1892  was  limited  to  effecting  that  object,  and  that  the  provisions  of  the 

AsKBw  ^^^  ^^  ^^^  include  absolute  transfers,  as  was  contended  for  the 

«.  defendant,  but  apply  only  to   transfers   by  way  of  mortgage  or 

"  security.     Sec.  1  of  Act  No.  567  is  in  the  following  terms  : — 

Miffinbotham,  C.J. 

"No  bill  of  sale  execated  after  the  coming  into  operation  of  this  Act  shall  be 

operative,  or  have  any  validity  at  law  or  in  equity,  until  the  same  shall  be  filed  in 
manner  provided  by  sec.  66  of  '  2*he  ImtrumewU  and  SecwriUet  StcUuU  1864,'  and 
no  such  bill  of  sale  shall  be  so  filed  unless  notice  of  the  intention  to  file  the  same  be 
lodged  at  the  office  of  the  Registrar- General  fourteen  days  before  the  filing  thereof, 
and  upon  such  lodgment  there  shall  be  paid  to  the  Registrar-General  a  fee  of  one 
shiUing." 

The  terms  of  this  section  are  wide,  and,  taken  by  themselves, 
they  appear  to  embrace  every  bill  of  sale  within  the  definition  of 
the  previous  Act,  and  must  therefore  include  (except  where,  as  is 
provided  by  sec.  68  of  the  original  Act,  there  is  something  in  the 
subject  or  context  repugnant  to  such  construction)  bills  of  sale  by 
way  of  absolute  transfer.  The  notice  of  intention  to  file  a  bill  of 
sale,  provided  for  by  this  section,  is  a  new  feature  of  this  Act. 
The  form  and  contents  of  the  notice  are  provided  for  in  the  second 
section  and  the  first  schedule.  The  form  of  notice  distinctly 
points,  in  the  column  headed  "  Consideration,"  only  to  cases  where 
the  bill  is  given  by  way  of  security.  The  words  of  the  notice 
itself,  ''  to  secure  the  debt  or  advances  above  mentioned,*'  point  to 
the  same  conclusion.  As  the  notice  is  essential  to  the  validity  at 
law  or  in  equity  of  any  bill  of  sale  executed  after  the  coming  into 
operation  of  the  Act,  and  as  the  form  of  notice  of  intention  to  file 
an  absolute  transfer  would  involve  a  substantial  alteration  of  the 
prescribed  contents  and  form  of  the  notice,  it  would  be  impossible 
to  give  a  good  notice  of  intention  to  file  any  bill  of  sale,  except  a 
bill  of  sale  to  secure  a  past  debt  or  present  or  future  advances. 
Sec.  8  provides  for  the  keeping  of  a  book  by  the  Begistrar- 
General,  distinct  from  the  books  directed  to  be  kept  under  the 
first  Act,  sec.  59,  of  all  persons  making  or  giving  any  bill  of  sale 
specified  in  such  notice.  Sees.  4  to  10  provide  means  by  which 
creditors  are  enabled  to  prevent  the  filing  of  a  bill  of  sale  until 
their  just  claims  at  law  or  in  equity  are  satisfied.  Sec.  11  provides 
that  the  period  of  10  days,  within  which  bills  of  sale  are  by  sec.  56 
of  **  The  Instruments  and  Securities  Statute  1864  '*  directed  to  be 
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filed,  shall  be  extended  to  81  days  as  to  any  bill  of  sale  executed  f.o. 

after  the  coming  into  operation  of  Act  No.  557.     This  seems  to  1392 

apply  to  all  bills  of  sale  under  both  Acts.      Sec.  18   is   in   the 
foUowinsr  terms  : — 


Abkbw 

V, 


**  Eyery  bill  of  sale  heretofore  made  or  given  otherwise  than  ander  or  in  execution  ^  — 
of  my  proecfls  shall,  at  the  expiration  of  twelve  months  after  the  coming  into  opera-  fly»*^o^^<w»»  O'^- 
tioQ  of  this  Act,  and  every  bill  of  sale,  otherwise  than  as  aforesaid,  which  shall 
hereafter  be  made  or  given,  shall,  at  the  expiration  of  twelve  months  from  the  filing 
thereof,  become  nnll  and  void,  nnless  within  that  time  an  affidavit  shall  be  filed,  made 
bj  tfie  person  or  one  of  the  persons  entitled  to  the  money  secured  thereby,  or  in  the 
eaie  of  a  corporation  by  its  manager  or  other  officer  able  to  depose  of  his  own 
knowledge  as  to  the  amount  owing  on  the  security  thereof  (such  affidavit  to  be  filed 
within  seven  days  from  the  day  of  swearing  the  same),  stating  the  amount  owing  on 
the  security  thereof  at  the  date  of  swearing  the  affidavit ;  and,  at  the  expiration  of 
twelve  months  from  the  filing  of  any  such  affidavit,  or  of  any  subsequent  affidavit, 
■ach  bill  of  sale  shall  in  like  manner  become  null  and  void,  unless  a  like  affidavit 
ii  filed  within  such  further  period  of  twelve  months  showing  the  amount  then  owing 
OQ  the  security  of  such  bill  of  sale." 

It  was  argned  by  Mr.  Isaacs  that  this  section  must  be  held  to 
apply  to  bills  of  sale  nnder  the  first  Act,  whether  absolute  or  by  way 
of  security,  as  it  excepts  one,  and  only  one,  of  the  modes  of  absolute 
transfer  mentioned  in  the  first  Act,  namely,  the  transfer  *^  under  or 
in  execution  of  any  process,"  words  which  are  evidently  copied 
from  sec.  66  of  the  first  Act.  This  exception,  it  is  said,  would  be 
amneaning  or  unnecessary,  if  the  words  in  this  section,  "every  bill 
of  sale,"  relate  only  to  securities.  But  it  had  to  be  admitted  by 
Mr.  Isaacs  that  the  enacting  e£fect  of  this  section  is  only  applicable 
to  bills  of  sale  given  by  way  of  security,  and  that  the  first  words 
of  the  section  must  be  read,  in*  respect  to  the  enacting  effect,  as 
meaning ''  every  bill  of  sale  to  secure  the  payment  of  money."  It 
is  perfectly  plain  that  the  requirements  of  this  section  could  not  be 
complied  with  by  the  grantee  of  an  absolute  bill  of  sale  by  which 
no  money  was  secured,  as,  for  example,  a  declaration  of  trust  based 
OD  the  consideration  of  natural  love  and  affection.  Such  a  bill  of 
sale,  if  it  comes  within  the  section  at  all,  would  necessarily  become 
null  and  void  at  the  expiration  of  twelve  months  from  the  first 
filing.  We  cannot  believe  that  it  was  the  intention  of  the  Legisla- 
ture that  such  documents  should  be  void  for  non-compliance  with  a 
statutory  provision  which  it  would  be  impossible  to  comply  with. 
The  new  provision  in  sec.  15  of  the  Act,  avoiding  contracts  of  sale 
and  of  letting  or  hiring  of  chattels,  unless  both  contracts  are  in 
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writiDg  and  filed  within  a  certain  time,  indirectly  sap 
view  of  the  general  intention  of  this  Act  No.  557. 

^  the  defendant's  contention,  an  absolute  transfer,  whei 
given,  must  be  filed,  and  notice  of  intention  to  file  m 
whereas,  in  the  case  of  a  contract  of  sale  and  of  lett 

"*^—  where  the  goods  may  be  retained  by  the  vendor,  or 
back  within  an  hour  after  they  are  sold,  all  that  the  j 
filing  without  notice.  Sec.  17  provides  that  the  Ad 
be  construed  with,  and  is  part  of.  Part  VIII.  of  "  Th 
and  Securities  Statute  1864."  If  these  two  Acts  arc 
one,  as  th^y  now  appear  in  the  Consolidating  Act  (th 
and  Securities  Act  1890),  the  difficulty  is  raised  t] 
put  a  limitation  upon  the  words  *'  bill  of  sale  "  in  oi 
Act  which  we  do  not  put  upon  the  same  words  in  t 
of  it.  It  is  plain  that  sec.  18  of  Act  No.  557  must 
this  way,  and  a  reference  to  the  first  schedule  of  the 
the  two  sees.  2  and  18,  as  well  as  to  the  distinct  hist< 
the  two  parts  of  what  must  be  read  as  one  Act,  seems 
that  the  Legislature  intended  that  the  same  limita 
put  upon  all  the  sections,  except  sec.  11  of  the  one  j 
comprised  in,  or  taken  from,  the  Act  No.  557.  Th 
sec.  56  of  the  earlier  Act  in  operation  as  regards  billf 
than  those  given  by  way  of  security  ;  whereas,  if  we 
the  defendant's  view,  it  would  render  the  latter  he 
beginning  with  the  word  *'  otherwise,"  mere  surplusa 
The  defendant's  contention  as  to  the  intention  of  tl 
in  passing  the  Act  No.  557  was  that  the  creditors  in 
tected  from  any  transfer  by  a  debtor  of  his  goods,  ( 
in  specially  excepted  cases,  by  giving  them  an  o 
stopping  such  transfer.  We  cannot  believe  that  £ 
intention,  for,  in  addition  to  reasons  already  mention 
that  such  intention,  if  it  existed,  has  not  been  carriei 
is  nothing  according  to  this  view  to  hinder  the  debtoi 
with  his  goods  by  a  verbal  contract,  and  it  would 
result  if  the  Legislature  hindered  written  transfer! 
while  it  allowed  verbal  transfers  to  go  untrammelled 
dant's  contention  would  also  undoubtedly  interfere  w 
transactions,  unless  in  the  ordinary  course  of  busines 
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require  the  filing  of  a  bill  of  sale,  of  every  contract  of  sale,  even  F.o. 

though  followed  by  immediate  possession  and  payment  of  the  1392 

purchase  money.     The  plaintiff's  contention,  on  the  other  hand,  as         ^s^^ 
to  the  intention  of  the  Legislature,  disturbs  fewer  transactions,  «. 

while  it  protects  creditors  from  all  transfers  of  property  where,  as  ' 

a  rale,  possession  would  remain  in  the  transferror.  Except  in  the  ^^^o^^^^y^-^' 
case  of  a  pledge,  which  is  admittedly  not  within  the  Act,  it  is  not 
easy  to  conceive  a  case  in  which  possession  would  not  remain  in  the 
transferror  where  the  transfer  is  given  by  way  of  security.  It  is 
more  reasonable,  in  our  opinion,  to  conclude  that  what  the  Legis- 
lature intended  to  prevent  was  the  constant  renewal  of  securities 
by  way  of  a  fresh  bill  of  sale,  and  that  it  did  not  intend  to  interfere 
with  the  very  common  case  of  absolute  transfers.  We  are  of 
opinion,  therefore,  that  the  Act  No.  557  does  indirectly  what  the 
later  English  Act  of  1882  has  done  expressly,  when  it  excludes 
from  its  application  all  bills  of  sale  other  than  those  given  by  way 
of  security.  The  motion  by  defendant  for  a  new  trial,  and  the 
appeal  by  the  defendant  from  the  judgment  below,  will  be  dismissed, 
with  costs.  The  plaintiff's  appeal  will  be  allowed,  with  costs ;  and 
the  judgment  appealed  from  will  be  varied  by  increasing  the 
amount  of  damages  awarded  by  8,800Z. 

Solicitors  for  plaintiff:  Brake  dc  Oair. 
Solicitors  for  defendant :  Braham  dk  Pirani. 

A.  P.  M. 
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1892  GREGORY  v.  POOLE. 

April  11,  25. 

Real  Property  Act  1890  {No,  1136),  «.   Vd—SiaHU  of  Limitatiotu^Ini^tacy— 

A* Beckett,  J,  Death  he/ore   ItUeetatee  Act   1864  (No.  2dO)—Rule  to    administer    ffoode^ 

Adminietrater    taking   poeeetnon    of  land — IVuetee  for    heir-at-law — iMud 
remaining  unoccupied. 

If  an  administrator,  who  has  taken  oat  a  rale  to  administer  the  goods  of  an 
intestate  dying  before  the  Intestate  Act  1864  (No.  230),  leaving  an  inftmt  heir,  has 
entered  into  possession  of  the  real  estate  of  the  intestate,  he  mast  be  taken  as  having 
done  so  as  trustee  for  the  infant,  so  as  not  to  set  the  Statute  of  Limitatione  ranning 
against  him  nntil  sach  heir's  death,  when,  bj  virtae  of  sec.  19  of  the  Meal 
Property  Act  1890  (No.  1136),  it  begins  to  ran. 

The  Statute  of  LimUaiione  does  not  commence  to  run  agunst  the  owner  of  land 
merely  beeaose  he  has  not  taken  possession  thereof,  if  the  land  remains  nnoocopied. 

Action  for  the  recoyery  of  land  and  mesne  profits.  Besides 
the  defence  of  possession,  the  defendant,  George  Poole,  set  up  the 
Statute  of  lAmitaiions. 

Thomas  Gregory  was  the  owner  of  the  land  in  question  in  1858 
and  np  to  his  disappearance  in  1859.  About  the  9th  November 
1859,  he  and  the  younger  of  his  two  children  left  French  Island  for 
the  main  land,  and  were  never  heard  of  again.  He  was  intestate, 
and  his  father-in-law  took  out  a  rule  to  administer  his  goods,  and 
sold  this  land  to  one  Ward,  who  in  1875  sold  to  the  defendant, 
George  Poole.  Thomas  Gregory's  elder  daughter,  Emma,  died 
in  1866,  and  his  brother,  as  heir-at-law  of  Thomas  Gregory  and 
of  his  daughter  Emma,  now  sued  Poole,  and  his  servant  John 
Saunders  who  was  in  possession  of  the  land,  for  the  recovery  of 
the  land,  and  for  mesne  profits. 

Higgins  and  Vasey  for  the  plaintiff. 

Madden  and  Pmver  for  the  defendant,  Poole. 

Cur.  adv.  vuU. 

April  25.  a*Bbokett,  J.     In  this  case  the  only  fact  which  admitted  of 

doubt  upon  the  evidence,  was  the  date  of  the  death  of  Thomas 
Gregory,  from  whom  the  plaintiff  claimed  title  by  descent.  I  accept 
9th  November  1859  as  the  true  date.  It  was  fixed  as  the  date 
of  death  at  a  time  when  no  one  had  an  interest  in  misrepresenting 
the  date,  and  when  calculations  could  be  made  by  which  it  could  be 
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correctly  ascertained.     One  of  the  witnesses,  Mrs.  Bates,  swears  1892 

that  this  was  the  day,   and  thongh  she  cannot  now  explain  the       Gbbgobt 

reasons  which  led  her  to  arrive  at  it,  I  accept  her  statement  on  the 

subject.    On  this  finding  of  fact  I  have  to  deal  with  the  defence 

that  the  plaintiff's  title  is  barred  by  the  Statute  of  Limitations, 

On  the  death  of  Thomas  Gregory  intestate,  the  land,  the  subject  of 

this  action,  descended  to  his  infant  child,  Emma  Gregory,  who  died 

on  the  14th  of  May  1866.     It  does  not  appear  that  any  stranger 

entered  on  the  land  in  her  lifetime.     If  the  administrator  of  her 

iather  had  entered,  I  think  he  should  be  regarded  as  having  done  so 

as  her  trustee  so  as  not  to  set  the  Statute  of  Limitations  running 

against  her:    See  Foley  v.  Egan  (a).     The   mere  fact  that  the 

infant  did  not  take  possession,  and  that  the  land  was  unoccupied 

daring  her  lifetime,  would  not  set  the  Statute  running :  See  Act 

No.  87S,  sec.   1,   now  part  of  sec.   19   of  Act  No.  1186;   and 

independently  of  this  provision:  Trustees^  etc.,  Co.  v.  Shoii;  (6). 

I  therefore  think  that  the  Statute  began  to  run  against  the  plaintiff 

only  from  the  date  of  the  death  of  Emma  Gregory,  under  sec.  19  of 

Act  No.  1186.     This  was  in  1866;  but  the  plaintiff  was  entitled  to 

the  protection  of  sec.  81,  being  under  the  disability  of  absence  from 

Yictoria  allowed  for  under  that  section.  This  disability  has  never  been 

removed,  but  notwithstanding  his  disability  he  would,  under  sec.  82, 

lose  his  right,  unless  he  brought  his  action  within  80  years  from 

the  right  accruing.     He  is  well  within  that  time  if  he  claims  the 

estate  of  Emma  Gregory.      If  he  is  to  be  regarded  as  claiming  the 

estate,  not  of  Emma  but  of  Thomas  Gregory,  the  last  purchaser, 

he  is  only  just  within  time.     He  would  be  excluded  if  time  had 

begun  to  run  against  Emma,  and  he  regarded  as  claiming  under  her, 

were  a  succession  of  disabilities  not  being  allowed  for.      The 

plaintiff  sues  for  mesne  profits,  and  evidence  has  been  given  on 

both  sides  as  to  annual  value.     I  allow  202.  a  year  as  the  annual 

valne.    I  direct  that  the  plaintiff  recover  possession  with  1202.  and 

costs,  to  be  paid  by  the  defendant,  George  Poole. 

Solicitors  for  plaintiff :  McCutcheon  d  Bruce. 

Solicitor  for  defendant :  F.  J.  S,  Stephen. 

A.  J.  A. 

(a)  17  V.L.R.  340.  (h)  13  App.  Oaa.  798. 
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F.C.  PRESIDENT,  Etc.,  SHIRE  OP  CAULPIELD  v,  EVANS. 

jgQ2  "  S«P*'^*>^  Court  Act  1891 "  {No.  1206),  «.  5  {1)'-Juri9dieium  of  nngU  judge  to 

April  22-  A««^  orders  to  review — Local  Oovemment  Act  1890  (No.  1112),  *.  293 — "  Local 

QovernmetU  Act  1891*'  (No.  1243),  ».  66—Jtatee—Seeovery  of  arreare  of  raiee 

— Demand  of  payment  of  rates. 

Orders  to  review  decision  of  justices  should  be  made  returnable  before  the  Full 
Court,  inasmuch  as  sec.  5  (1)  of  Act  No.  1208,  giving  jurisdiction  to  a  unele  judge 
to  hear  orders  to  review,  applies  only  to  orders  of  courts  of  petty  sessions. 

A  demand  was  made  upon  the  defendant4)y  a  municipal  council,  on  the  2l8t  March 
1891,  for  payment  of — 

*<  Rates  for  year  ending  September  1891         ...     85/.    Os.    Od. 
»        Arrears  ...  ...  ...  ...  108/.  17*.    6i. 


143/.  17».    ed." 
The  arrears  included  rates  for  the  years  1888, 1889,  and  1890. 

ffeld,  that  as  the  demand  was  made  for  the  payment  of  a  bulk  sum,  inclnding  a 
rate  for  a  year  which  could  not  be  recoverable  either  under  sec.  293  of  Act  No.  1112 
or  under  sec.  66  of  Act  No.  1243,  the  demand  was  bad  in  respect  of  all  the  rates  in 
arrear. 

Order  nisi  to  review. 

This  was  an  order  nisi  to  review  the  decision  of  justices,  by 

which  decision  the  defendant,  George  Evans,  was  ordered  to  pay 

2542.  6s.  Sd.  for  rates  dne  bo  the  Shire  of  Caulfield,  the  shire  being 

the  complainant.     The  rates  sued  for  included  rates  for  the  year 

1888,  rates  made  on  the  21st  March  1889,  rates  made  on  the 

4th  December  1889,  and  rates  made  on  the  14th  January  1891. 

The  notice  of  demand  served  on  the  defendant  was  in  the  following 

form : — 

"I  hereby  demand  payment  of  municipal  rates  amounting  to  143/.  V7s.  6d, 
(particulars  below),  due  on  property  situated  in  Orange  Road,  of  which  yon  appear 
to  be  the  owner    .... 

Qeneral  rate,  year  ending  30th  September  1891 ...     352.    Of.    Od. 

Arrears 1082.  17*.    6d. 


1432.  17*.    edJ' 

Another  notice  similar  in  form,  claiming  rates  for  llOL  88.  9^.  on 

another  property,  was  also  served  on  the  defendant,  the  particulars 

thereof  being — 

**  General  rate,  year  ending  30th  September  1891 ...     272.    Ss.    Sd. 
Arrears     ...  ...  ...  ...  ...     832.     2*.    6<2. 


1102.     8*.     9d." 


Both  notices  were  dated  28rd  March  1891. 


Digitized  by 


Google 


VOL.  XVIII.]  LV  &  LVI  VICT.  859 

The  jastices  having  made  the  order  for  the  full  amount  claimed,  f.o. 

the  defendant  obtained  an  order  nisi  to   review   such   decision  1992 

upon  the  following  grounds  : — (1.)  That  upon  the  hearing  of  such  p^g^^J^  ^^ 
complaint    there    was    no    evidence    of    any    sufficient    demand,       Shibbof 
under  the  Local  Government  Acts,  upon  the  said  George  Eyans  «. 

for  payment  of  the  rates  sued  for.      (2.)    That   as   to  the  1888,         ^^^^^• 
1889,  and   1890   rates  sued  for,  there  was  no  evidence   of  any 
demand  upon  the  persons  respectively  rated  therefor  to  pay  the 
same. 

The  order  nisi  called  upon  the  complainants  to  show  cause  ''  to 
the  Supreme  Court  on  Friday,  25th  March  1892,  at  two  o'clock  in 
the  afternoon,  etc."  The  parties  appeared  in  accordance  with  such 
notice  before  His  Honor  Mr.  Justice  Williams,  who  was  the  judge 
appointed  for  hearing  orders  to  review  for  the  month  of  April. 
Objection  was  taken  by  counsel  for  the  complainants  that  this  being 
an  order  to  review  the  decision  of  justices,  it  should  have  been 
made  returnable  before  the  Full  Court,  inasmuch  as  the  "  Supreme 
Court  Act  1891 "  (No.  1208),  sec.  5  (1),  only  gave  power  to  a  single 
judge  to  hear  orders  to  review  the  decisions  of  the  courts  of 
petty  sessions.  His  Honor  held  the  objection  to  be  good,  but 
apon  the  application  of  counsel  for  the  defendant,  directed  an 
extension  of  time  for  the  return  of  the  order  nisi.  The  order  came 
on  for  hearing  now  before  the  Full  Court. 

Mitchell  to  show  cause — This  order  was  made  returnable  before 
the  Supreme  Court,  and  it  came  on  before  Williams,  J.,  but  the 
order  appealed  from  being  a  decision  of  justices,  sitting  as  justices, 
the  "  Supreme  Court  Act  1891  "  (No.  1208),  which  gives  power  to 
a  single  judge  of  the  Supreme  Court  to  hear  orders  to  review 
decisions  of  the  court  of  petty  sessions,  did  not  apply,  and  the 
learned  judge  so  held.  If  the  learned  judge  had  no  jurisdiction  to 
entertain  the  hearing  of  the  order  nisi,  he  had  no  power  to  enlarge 
the  return,  and  so  give  the  defendant  an  opportunity  of  coming  to 
the  Full  Court.  If  there  was  power  to  extend  the  time,  the 
application  for  such  extension  should  have  been  made  before  the 
original  time  had  expired.  The  complainants  have  lodged  an  appeal 
against  the  order  of  Williams,  J.,  and  I  now  apply  that  that  appeal 
Bhonld  be  heard  first. 
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F.o.  Irvine  in  support  of  the  order — The  order  was  returnable  before 

18^  "  the  Supreme  Court/'  and  it  is  the  mistake  of  the  officer  of  the 

,  ^  Court  that  it  was   set  down  in    the    list   before  Williams,   J. 

Shieb  01       "  Supreme  Court "  means  the  Full  Court :  Box  v.  Attfield  (a). 

It   is   admitted  that    the    order    could    not    be    entertained    by 

Williams,  J.,  under  the  proyisions  of  sec.  6  of  Act  No.  1208. 

Mitchell  in  reply — The  order  is  taken  out  by  the  defendant, 
and  is  made  returnable  at  2  p.m.,  and  that  clearly  indicates  that 
the  mistake  was  that  of  the  party  and  not  of  the  officer. 

[Hoon,  J.  It  was  sent  by  mistake  to  the  wrong  Court.  It 
may  be  brought  back  to  the  proper  Court.] 

Yes,  but  the  return  day  is  wrong. 

[a'Bboeett,  J.  The  Court  having  jurisdiction  to  deal  with  it 
cannot  be  deprived  of  that  jurisdiction  because  the  prothonotary 
has  put  the  case  in  the  wrong  list.  The  jurisdiction  of  the  Court 
is  independent  of  the  printed  list.] 

It  was  made,  advisedly,  returnable  before  the  Supreme  Court, 
and  **  the  Supreme  Court "  is  not  "  the  Pull  Court "  for  this 
purpose. 

[HioiNBOTHAM,  C.J.  "The  Full  Court"  includes  "the 
Supreme  Court."  "  The  Supreme  Court"  may  be  something  less 
than  "the  Full  Court,"  but  "the  Full  Court"  includes  "the 
Supreme  Court  "  more  fully  constituted.] 

HiaiNBOTHAM,  C.J.  We  hold  that  the  Court  has  jurisdiction 
to  hear  this  order,  and  we  will  deal  with  it  on  its  merits. 

Mitchell  to  show  cause — The  demand  made  upon  the  defendant 
was  sufficient  within  the  meaning  of  sees.  268  and  298  of 
Act.  No.  1112. 

[HiaiNBOTHAM,  C.J.  By  sec.  66  of  the  Amending  Act  No.  1248, 
the  demand  "  shall  contain  an  intimation  in  the  words,  or  to  the 
effect,  in  the  second  schedule."] 

The  demand  was  made  in  March  1891,  before  the  passing  of 
that  Act,  so  that  that  section  could  not  apply.     Under  sec.  298  of 

(a)    12V.L.K.  574. 
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0.  1112,  where  the  occupier  has  not  paid  the  rates,  they  may 
overed  within  twelve  months  after  the  making  of  the  rates 
the  owner.     By  sec.  66  of  Act  No.  1243,  the  words  "  'three  p^ 
are  to  be  substituted  for  the  words  '  twelve  months.'  " 
[ooD,  J.     No  matter  what  construction  you  give  to  sec.  66 
innot  recover  the  arrears  of  rates  for  1888.] 
S  apparently  not;  the  complainant  cannot  go  back  beyond 
The  second  rate  was  made  in  March  1889.     The  defendant 
e  notice,  and  there  is  no  objection  taken  ;  the  sum  demanded 
properly  due»      Sec.  293  does  not  prescribe  any  particular 
of  demand ;   it   merely   provides  (reading  sec.  66  of  Act 
243  into  it)  that  if  the  rates  remain  unpaid  for  three  years  the 
1  may   within   that  period   demand  payment  of  the  same. 
Qd  was  undoubtedly  made. 

'Beckett,   J.      You  have  admittedly  demanded   something 
VBB  not  recoverable,  namely,  the  rates  for  1888 ;  surely  the 
id  must  be  for  something  that  is  payable.] 
le  terms  of  sec.  293  are  very  general. 

IiGiNBOTHAH,  C.J.  The  sectiou  seems  to  contemplate  a 
kte  demand  for  the  several  rates.] 

le  demand  is  made  for  payment  of  a  certain  sum,  not  for 
mt  of  a  certain  rate. 

'Beckett,  J.  The  demand  must  be  for  '*  the  amount  of  such 
;  if  a  demand  is  made  for  a  larger  sum  that  is  not  a  good 
id.] 

1  the  provisions  of  sec.  293  have  been  complied  with.  The 
bat  a  demand  has  been  made  for  one  year  more  than  the 
ainants  were  entitled  to  does  not  make  the  whole  demand 


vine  to  move  the  order  absolute — The  rates  were  made  in 
lary  1888,  IVtarch  1889,  and  December  1889 ;  the  demand 
oade  of  a  bulk  sum  called  ''  arrears  "  in  Itfarch  1891.  The 
[o.  1243  came  into  force  in  December  1891,  and  therefore  it 
t  affect  a  demand  made  prior  to  December  1891,  and  it  is 
itrospective  to  make  the  three  years  date  back  so  as  to  enable 
omplainants  to  recover  something  which  they  could  not  have 
ed  before  the  passing  of  that  Act.     If  the  demand  was  bad  at 
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the  time  it  was  giyen  the  new  Act  cannot  make  it  good, 
section  puts  the  words  ''  three  years  "  in,  in  order  to  p 
machinery  for  carrying  out  the  intention  of  the  Legislati 
9  indicated  in  sec.  64  of  that  Act ;  sec.  66  is  merely  in  aid  of  si 
The  Court  will  not  construe  an  Act  to  give  it  a  retrospective 
unless  the  intention  of  the  Legislature  is  very  clear. 

[HiGiNBOTHAM,  C.J.  The  solution  seems  to  be  to  read  sei 
as  containing  the  words  "  three  years/'  and  reading  it  as  I: 
been  passed  with  those  words  in  it.] 

Even  if  that  be  so  then  the  complainants  must  show  tha 
demand  was  good  at  the  time  it  was  given.  The  demand  wa 
at  the  time  it  was  given,  inasmuch  as  it  claimed  money 
admittedly  could  not  be  claimed ;  and,  as  the  whole  demand 
one  bulk  sum,  the  defendant  had  no  opportunity  of  knowing 
amount  really  was  due.  There  must  be  a  separate  demar 
each  rate.  I  admit  that  the  demand  for  the  rates  of  1891  c 
be  objected  to. 

Mitchell  in  reply. 

HiGiNBOTHAM,  C.J.,  delivered  the  judgment  of  the 
[HiGiNBOTHAM,  C.J.,  a'Beckbtt  and  Hood,  JJ.]  This  orde 
granted  upon  two  grounds.  With  respect  to  the  second  gi 
which  was  the  only  point  argued,  relating  to  the  1888,  1881 
1890  rates  sued  for,  we  think  that  the  objections  raised  I 
defendant  are  fatal.  The  demand  was  made  before  the  nei 
No.  1243  came  into  force.  We  think  that  the  effect  of  sec. 
this  new  Act  amounts  to  this — that  the  words  ^'  three  years 
to  be  inserted  in  sec.  293  of  the  Local  Oovernment  Act  18 
lieu  of  the  words  **  twelve  months."  If  we  read  sec.  293 
those  words  inserted  therein,  and  apply  that  section  to  the  fa 
this  case,  no  demand  has  been  made  under  sec.  293  for  the  rec 
of  the  arrears  of  rates  for  these  three  years.  The  demand  wi 
a  good  demand.  On  the  other  hand,  if  the  section  be  read 
original  form,  and  **  twelve  months ''  demand  should  be  made 
no  such  demand  has  been  made  within  twelve  months  ;  the  t 
months  were  allowed  to  lapse  before  the  demand  was  made.  1 
fore,  in  either  view  of  the  case  the  objection  has  been  susU 
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and  must  be  given  effect  to.      The  case  has  come  before  this  Court  f.o. 

in  a  peculiar  way,  and  the  defendant  has  been  to  a  certain  extent  to  1392 

blame,  and  the  order  to  review  will  be  made  absolute,  without  costs.  ^^^ 

'  '  Pebbident,  etc., 

The  order  made  will  be  varied  by  reducing  the  amount  to  that  of      Shibb  of 

the  rates  for  the  one  year  ending  September  1891.  0. 

Eyans. 

Order  absolvitey  without  costs.        Riginbotham,c.j. 

Solicitors  for  complainant :  Finkj  Best,  dk  P,  D.  PhiUips. 
Solicitors  for  defendant :  J.  M.  Smith,  Emmerton  dk  Johnson. 

'    W.  H.M. 


CARROLL  V.  WOOLDRIDGE  and  Othbbs. 

The  Mines  Act  1890  (No.  1120),  ss.  301,  303~if»fH4i^  on  private  proptrty^Lease 
from  owner  of  land — Lease  from  Crown — Bigkt  of  owner  under  original  lease — 
IVespass. 

An  owner  of  land  granted  a  lease  in  1881,  for  mining  parposei,  for  a  period  of 
twenty-one  years,  prior  to  the  passing  of  "  The  Mining  on  Private  Propertjf  Aet 
IdSi,"  No.  796  (the  mnes  Aot  1890,  No.  1120) ;  the  lessee,  in  1885,  obtained  a  Crown 
lease,  under  Act  796,  for  the  term  of  eleven  years.  By  sec.  11  of  the  Act  No.  796,  it 
is  pioTided  that  the  granting  of  the  Crown  lease  **  shall  not  as  between  the  parties 
to  any  snch  lease"  (referring  to  private  leases  not  under  the  Act)  **  interfere  with 
any  of  the  provisions  of  the  said  lease."  The  lessee  committed  breaches  of  covenants 
contained  in  the  lease  of  1881,  and  the  owner  therefore  determined  that  lease  and 
re-entered  pursuant  to  the  powers  therein  given.  The  lessee  subsequently,  during  the 
existence  of  the  Crown  lease,  came  upon  the  land  and  removed  certain  machinery : 
the  owner  then  brought  an  action  for  trespass  against  the  lessee. 

Seld,  afErming  judgment  of  Hodges,  J.,  that  the  plaintiff  was  entitled  to  recover, 
notwithstanding  that  the  term  of  the  Crown  lease  had  not  expired. 

Appeal  from  judgment. 

This  was  an  action  for  trespass  and  for  damages  for  pulling 
down  and  renioying  certain  machinery  on  the  plaintiff's  land.  The 
plaintiff  claimed  to  be  proprietor  in  possession  of  an  estate  of  fee 
simple  in  the  land.  The  defendants  denied  the  allegations  of  fact 
contained  in  the  claim,  and  alleged  that  they  were  the  transferees  of 
a  mining  lease,  granted  by  the  Crown  under  the  provisions  of 
"The  Mining  on  Private  Property  Act  1884,"  to  the  Princess 
United  Mining  Go.  for  the  term  of  eleven  years,  from  the  18th  July 
1885,  and  if  they  did  enter  the  land  (which  they  denied),  they 
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entered  it  by  virtue  and  under  the  powers  and  rights  of  t! 
LL  mining  lease.  The  reply  of  the  plaintiff  alleged  that  one 
^j^^  terms  of  the  mining  lease  under  the  Act  was  that  the  gn 
demise  should  not  as  between  the  parties  thereto  interfere  w 
'■ —  lease  or  agreement  granted  by  the  owner  of  the  land  to  the  1 
and  that  the  rights  of  the  parties  thereto  must  be  determi 
the  conditions  of  such  lease  or  agreement,  and  not  otherwis( 
one  of  the  terms  of  the  lease  or  agreement  was,  that  if  the 
should  suspend  mining  operations  for  the  space  of  six  moi 
any  one  time,  the  lessor  should  be  entitled  to  enter  up 
premises  and  take  possession  of  the  same ;  then  there  fc 
averment  of  a  breach  of  this  covenant,  and  that  the  less 
re-entered  and  determined  the  lease.  It  appeared  that  the  pi 
the  owner  of  the  land,  had,  by  a  lease  dated  26th  February 
leased  the  land  to  the  Princess  United  Mining  Co.  f 
term  of  twenty-one  years.  Defendants  derived  their  title  t! 
the  Princess  United  Mining  Co.  The  defendants,  after  the  [ 
had  given  notice  of  determination  of  the  original  lease,  n 
certain  machinery  which  had  been  erected  by  the  Princess 
Mining  Co.  The  further  material  facts  are  set  out  in  the  juc 
of  Hodges,  J. 

Madden  and  Barrett  for  the  plaintiff. 

Finlayson  and  Mitchell  for  the  defendants. 

Hodges,  J.  The  plaintiff,  the  owner  in  fee,  in  this  actio 
to  recover  damages  from  the  defendants  for  trespass  by  the 
dants,  and  for  damage  done  on  the  26th  and  27th  of  Sept 
1890,  to  the  plaintiff's  land.  The  defendants  in  answer 
First,  we  were  at  that  time  in  possession  of  this  land  un 
unexpired  and  undetermined  term,  and  so  we  had  a  right  i 
time  to  be  on  the  land ;  and  secondly,  even  if  the  term  was 
determined,  we  had  the  right  to  go  on  the  land  and  remc 
tenant*s  fixtures ;  and  the  question  is  whether  they  have  sui 
either  of  those  defences.  It  appears  that  the  plaintiff  oi 
February,  1881,  leased  this  ground  to  the  Princess  United  I 
Co.  No  Liability,  for  the  purpose  of  mining  upon  it  for  a 
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of  twenty-one  years ;  and  while  that  agreement  or  lease,  or  what-  ^^^ 

ever  it  may  be   called,  was  in  force,  *'The  Mining  on  Private        Camboll 

Property  Act  1884"  came  into  force.     By  sec.  4  of  that  Act  it    wooiDiuDaB. 

was  provided  that —  „'Z —  , 

'^  Hodget,  J. 

"Any  leiBM  or  agreement  existing  on  the  first  of  Angust  one  thousand  eight 
hundred  and  eighty-four  and  purporting  to  give  the  right  to  mine  in  or  on  private 
land  and  made  hetween  the  owner  of  such  private  land  and  any  other  person  may  he 
registered  as  hereinafter  provided  hy  any  of  the  parties  thereto  or  the  assignees 
thereof." 

Now  that  section  applies  to  this  particular  document,  because 
when  that  Act  came  into  operation  this  agreement  or  lease  purport- 
ing to  give  a  right  to  mine  on  private  land  was  in  force.  Then 
that  section  provides  that  the  lease  having  been  registered,  applica- 
tion may  be  made  for  a  mining  lease.  Application  appears  to  have 
been  made  for  a  mining  lease,  and  on  the  18th  July,  1885,  a 
Crown  lease  was  issued  to  the  Princess  United  Mining  Co.  No 
Liability,  for  a  period  of  eleven  years,  giving  a  right  to  mine  subject 
to  a  yariety  of  covenants  and  other  provisions  contained  in  it.  The 
contention  of  the  defendants  is  that  that  mining  lease  gave  them  a 
right  to  remain  on  and  work  this  property,  and  that  their  right  to 
remain  there  could  be  determined  and  determined  only  by  the 
Crown,  and  that  by  reason  of  the  Act  providing  for  mining  on 
private  property,  no  person  but  the  Grown  could  determine  their 
term  or  put  an  end  to  their  right  to  remain  and  mine  on  this 
ground,  and  they  say  that  the  Crown  has  not  determined  it,  and 
that  therefore  they  have  got  an  unexpired  lease — (I  should  add 
that  they  have  got  a  certificate  of  title  for  this  lease).  So  I  have 
to  determine  whether  or  not  any  person  other  than  the  Crown  can 
take  any  steps  to  determine  the  right  of  the  defendant  company, 
who  are  the  assignees  of  this  mining  lease,  the  other  defendants 
acting  under  their  authority.  The  certificate  of  title  put  in  is 
simply  a  certificate  which  gives  them  the  land  on  the  terms  and 
conditions  contained  in  the  mining  lease,  so  that  I  need  not  trouble 
about  the  certificate  of  title.  I  go  to  the  mining  lease.  It  is  said 
that  this  mining  lease  gives  or  creates  an  estate  for  the  eleven 
years,  and  that  during  that  period  the  owner  of  the  land  has  no 
remedy  whatever  except  in  so  far  as  he  can  set  the  Grown  in 
motion,  or  possibly  may  sue  for  breaches  of  the  agreement,  but 
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that  is  his  only  remedy.  That  is  aaid  on  the  anthority  of  see.  9  of 
"  The  Mining  on  Private  Property  Act  1884,"  which  provides  in 
the  latter  part  of  the  section  that  when  these  agreements  are 
registered,  and  a  mining  lease  executed, 

"  Such  lease  or  agreement  may  with  regard  to  all  resenrationa  coyenanta  and 
proyiaiona  therein  contained  and  all  matters  arising  under  it  with  regard  to  the 
rights  derived  through  it  of  aU  parties  claiming  a  right  to  mine  on  such  private  land 
be  enforced  on  and  from  the  date  of  such  mining  lease  in  the  same  manner  as  if  it 
had  been  an  agreement  or  contract  made  under  the  provisions  of  this  Act." 

Then  it  is  said  that  sec.  88  of  the  Act  shows  that  the  Attorney- 
General,  or  someone  on  behalf  of  Her  Majesty,  can  take  proceedings 
to  eject,  where  there  has  been  any  breach  of  the  provisions  of  the 
lease.     That  section  provides : — 

"  In  case  any  mining  lease  granted  under  the  authority  of  this  Act  is  or  is  liable 
to  be  forfeited  or  declared  void  or  determined  by  any  breach  of  covenant  or  condi- 
tion or  otherwise  or  in  case  the  term  thereby  granted  has  expired  possession  of  the 
mines  demised  shall  and  may  be  recovered  on  behalf  of  Her  Majesty  in  such  manner 
as  may  be  provided  by  any  of  the  conditions  of  such  mining  lease  or  if  there  be  no 
such  conditions  it  shall  be  lawiiil  for  the  Attorney -General  on  behalf  of  Her  Majesty 
to  bring  a  suit  in  the  Court  of  Mines    ...     to  recover  possession  of  such  land," 

and  they  say  that  that  is  the  remedy,  and  the  only  remedy,  given 
by  the  Act ;  and,  consequently,  that  the  Grown,  and  it  only,  can 
take  proceedings.  On  the  other  hand,  sees.  10,  11,  12,  and  IS  of 
this  Act  are  important  on  this  aspect  of  the  question,  and  it  is  not 
to  be  lost  sight  of  that  the  Statute  itself  provides  that  these  leases 
are  not  to  vary  contracts  as  between  the  parties  to  them,  and  the 
second  regulation  under  the  Statute  provides  that : — 

"  Nothing  in  these  regulations  contained  shall  be  applied  so  as  to  interfere  (as 
between  the  parties  to  any  lease  or  agreemeut  existing  on  the  first  day  of  August 
one  thousand  eight  hundred  and  eighty-four)  with  any  such  lease  or  agreement  and 
subject  as  aforesaid  aU  these  regulations  except  the  regolations  numbered  seven  and 
twenty-five  and  except  also  so  far  as  they  relate  to  the  ascertaining  and  the  payment 
of  the  amount  of  any  compensation  shall  extend  and  apply  to  all  persons  who  desire 
to  mine  on  any  lands  of  which  they  themselves  are  owners  and  occnpien  and  to  all 
persons  mining  nnder  any  lease  or  agreement  existing  on  the  first  day  of  Angost  one 
thousand  eight  hundred  and  eighty -four/' 

Now,  if  the  contention  of  the  defendants  is  correct,  the  provi- 
sions of  the  agreemeut  between  the  parties  have  been  seriously 
affected^  and  all  the  provisions  entitling  a  party  to  take  possession 
for  breach  of  covenant  have  been  annihilated,  and  are  gone 
altogether.      I    think  that  an  examination   of  the  Crown  lease 
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itself  would  show  that  the  Crown  would  not  be  entitled  to  claim 
possessioii  for  breach  of  the  covenants  in  the  agreements.  The 
Grown  lease  itself  says  : — 

*'Th*t  in  ecnsideration  of  the  rent  hereinafter  reserved  and  of  the  oovenants  and 
profiioes  hereinalUr  contained  Her  Majesty  does  by  these  presents  grant  and  devise 
onto  the  lessee  etc.  all  these  mines  of  gold  and  silver  etc.  for  the  purpose  of  mining 
for  working  and  winning  the  said  gold  etc.  To  hold  the  said  mine  land  and  pre- 
mises (sohject  nerertheless  to  such  rights  interests  and  aathorities  as  may  be  lawAilly 
SDbsiating  therein  at  the  date  of  these  presents)." 

So  that  this  grant  itself,  in  express  terms,  provides  that  it  is  not  to 
interfere  with  that  agreement.  Then  the  proviso  for  re-entry  is  in 
these  words : — 

''If  the  lessee  his  executors  administrators  or  transferrees  shall  at  any  time 
during  the  said  term  fkil  to  use  such  land  mine  and  premises  hondjlds  for  the  purpose 
for  which  it  baa  been  demised  etc  or  if  and  whenever  there  shall  be  a  breach  of  or 
non-eompliance  with  the  covenants  and  provisoes  herein  contained  by  the  lessee  etc. 
the  interest  of  the  lessee  etc.  under  these  presents  shall  cease  and  determine  both  at 
law  and  in  equity  and  it  shall  be  lawful  for  Her  Majesty  her  heirs  and  successors  or 
her  or  their  agents  or  officers  or  for  any  bailiff  of  Crown  lands  without  any  previous 
demand  whatsoever  to  enter  forthwith  unto  and  upon  the  said  land  etc." 

So  that  what  a  person  has  to  do  is  to  perform  the  covenants  and 
provisoes  contained  in  this  lease,  and  if  he  does  so  then  the  Grown 
has  no  right  to  re-enter.  It  is  true  that  it  says  that  it  shall  not 
interfere  with  the  agreement,  but  it  does  not  provide  that  for  any 
breach  of  the  agreement  between  the  parties  the  Grown  may 
re-enter.  There  is  no  proviso  securing  their  performance,  so  the 
lessees  could  disregard  all  the  terms  of  their  lease  from  the  plaintiff, 
and  there  is  nothing  in  this  lease  which  would  authorise  the  Grown 
to  re-enter  or  authorise  the  plaintiff  to  set  the  Grown  in  motion.  If 
the  defendants'  contention  were  correct,  the  agreement  between  the 
plaintiff  and  the  Princess  United  Mining  Go.  would  not  only  be 
affiocted  but  the  more  important  provisions  of  it  would  be  annihi- 
lated by  the  construction  which  they  would  give  to  the  Grown 
grant,  and  the  construction  which  they  give  to  the  other  portions 
of  this  Act.  But,  in  my  opinion,  the  remedy  of  either  party  on  his 
agreement  remains  as  before,  and  though  it  seems  somewhat 
anomaloua  that  there  should  be  two  distinct  parties  entitled  to 
tain  the  lessee  out  and  re-enter,  it  is  no  more  than  exists  in  the 
ease  of  an  under-lease,  except  that  the  lessee  under  an  under-lease 
is  in  a  more  unfortunate  position,  as  he  is  liable  to  be  turned  out  of 
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1891  possession,  not  only  for  his  own  breaches  bnt  also  for  those  com- 

Cabboll  mitted  by  the  lessor.  Here  the  lessee  is  not  liable  to  be  turned 
WooLDEiDOB  ^^*  ^^'  ^^^  lessor's  breaches,  but  he  has  two  sets  of  covenants 
to  comply  with.  If  he  breaks  one,  the  owner  may  enforce  his  right 
of  re-entry,  and,  if  he  breaks  the  other  set,  the  Grown  may  inter- 
fere. I  entertain  very  little  doubt  that  the  Legislature  did  not 
intend  to  take  away  the  owner's  rights  under  his  agreement,  but 
rather  meant  to  preserve  agreements  between  the  parties,  and  it 
would  be  idle  to  talk  of  preserving  them  if  there  was  no  remedy  for 
enforcing  them.  I  am,  therefore,  of  opinion  that  this  contention  of 
the  defendant  is  not  well  founded. 

Then  it  is  said  that  this  agreement  between  the  plainti£f  and  the 
Princess  United  Mining  Co.  has  not  been  proved  to  have  been 
registered  under  the  Act.  I  do  not  know  whether  that  would  have 
been  any  answer,  but  this  Grown  lease  could  only  have  been 
properly  granted  if  it  had  been  registered,  and  I  think  the  maxim 
omnia  prasumurUur  rite  esse  acta  would  apply.  But  in  this  case, 
whether  it  had  been  registered  or  not,  this  lease  is  expressly  made 
with  that  liability  imposed  upon  them.  Their  lease,  upon  which 
they  rely,  expressly  leaves  them  under  an  obligation  to  perform 
those  covenants. 

The  second  answer  was  that,  even  if  this  lease  has  been  deter- 
mined, the  defendants  had  a  right  to  go  on  the  land  for  the  purpose 
of  removing  tenants'  fixtures.  The  difficulty  there  is  a  defect  in 
proof.  They  have  not  proved  their  title  to  those  fixtures.  Before 
going  further,  I  think  I  should  say  that  it  is  not  disputed 
between  the  parties,  but  that  the  agreement  between  the  plaintiff 
and  the  Princess  United  Mining  Co.  has  been  broken ;  so  that 
the  plaintiff's  right  of  entry  had  accrued  if  the  plaintiff  had 
that  right  under  the  agreement.  The  defendants'  evidence  of  title 
started  with  the  evidence  of  a  witness  who  stated  that  there  had 
been  a  lease  from  Owen  Thomas  to  the  Countess  Mining  Co.,  and 
that  this  plant  was  erected  by  the  Countess  Mining  Co.,  and  that 
they  had  bought  it  from  the  Countess  Mining  Go. ;  but  I  do  not 
feel  by  any  means  satisfied  with  the  proof  on  this  part  of  the  case. 
I  do  not  doubt  that  some  person  was  in  some  way  or  other  told  off 
to  go  to  this  building  and  take  possession  of  this  plant,  but  as  to 
how  he  took  possession,  if  he  ever  did,  or  as  to  what  was  done,  I  am 
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ar.    Nor  do  I  feel  clear  that  the  Gonntess  Mining  Co.  were 

re  trespassers,  and  if  they  put  up  the  things  when  they  were 

respassers,  they  would  have  no  tenants'  fixtures  to  convey. 

t  feel  clear  about  the  defendants'  evidence  as  to  the  fixtures. 

^0  defences,  in   my  opinion,  have  broken   down.      On  the 

D  of  damages  I  am  disposed  to   take  the  lowest   amount 

aed  by   the   witness  Curtoys,   which   was   400i.      This   is 

'  more  than  the  amount  fixed  by  defendants*  witnesses,  but 

it  is  a  fair  assessment.     Judgment  will  be  for  the  plaintiff 

sum  of  400Z.,  with  costs. 

A.  J.  A. 


m  this  judgment  the  defendants  now  appealed. 

layson  and  Mitchell  for  the  appellants — When  the  lease  was 

by  the  Grown  the  lease  from  the  owner  was  absolutely 
ined,  and  no  longer  existed  for  any  purpose  whatsoever, 
se  from  the  Grown  is  limited  under  the  Act  to  eleven  years, 
jrefore  the  right  of  mining  upon  the  land  being  fixed  for 
^ears  and  not  for  twenty-one  years,  as  provided  by  the  lease 
e  owner,  the  terms  of  this  latter  lease  are  changed  and  the 
self  is  changed.  It  was  held,  formerly,  that  a  lease  to  mine 
ate  lands  was  illegal :  Clarke  v.  Pitcher  (a) ;  The  Bomhaw 
\d  Oold  Mining  Co.  v.  Prince  of  Wales  Co.  (b) ;  Attorney- 
I  V.  Lansell  (c).  Then  in  1884  this  Mining  on  Private 
\y  Act  was  passed,  which  gave  the  Crown  the  extraordinary 
of  granting  a  mining  lease  without  the  consent  of  the 
in  fee  of  the  land.     At* that  time  there  were  numbers  of 

leases  existing,  and  by  sec.  4  of  the  Act  No.  796, 
>n  was  made  as  to  these  leases,  and  the  owner  of  the  land 
wer  given  to  him  to  do  certain  things  in  respect  thereto, 
no  steps  were  taken  under  that  section,  then  the  old  lease 

be  deemed  to  be  at  an  end,  and  could  not  be  enforced. 

lease  was  determined  by  the  granting  of  the  second  lease  by 
wn,  and  the  Legislature,  knowing  this,  provided  by  sec.  11 
for  enforcing  any  rights  already  accrued  under  the  old  lease. 

9  V.L.R.  (L.)  128.  (b)  5  W.  W.  &  a'B.  (E.)  140. 

(c)  7  V.L.R.  (E.)  59. 
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F.o.  Sec.  11  was  not  intended  to  keep  alive  the  old  lease  for  all  parposes. 

1892  Sec.  89  empowers  the  Governor  in  Council  to  allow  the  owner 

^' [a'Beoeett,  J.     The  Grown  has  no  estate  in  the  land  at  all.] 

The  estate  remains  in  the  Grown  until  the  expiration  of  the 
term,  and  sec.  83  provides  that  the  land  shall,  upon  certain  events 
taking  place,  be  re-conveyed  to  the  owner.  That  shows  that  the 
estate  has  gone  out  of  the  owner.  Sec.  88  gives  power  to  the 
Grown  to  recover  the  land  in  an  action  for  ejectment. 

[HiaiNBOTHAM,  G.J.  It  is  admitted  by  the  title  of  the  Act 
itself  that  the  land  is  not  in  the  Grown,  it  is  called  '^private 
property."] 

The  Act  was  passed  for  the  purpose  of  demising  the  private 
property.  The  parties  may  make  any  agreement  they  like  as  to 
compensation,  but  the  Grown  is  the  only  person  who  can  make 
terms  as  to  the  working  of  the  mine.  Whatever  may  be  the  right 
of  entry  under  the  original  lease,  it  cannot  have  the  effect  of  termi- 
nating the  right  the  defendants  have  to  be  there  under  the  Grown 
lease.  The  action  is  one  for  trespass,  and  if  the  defendants  had  a 
right  to  be  on  the  land  by  virtue  of  the  Grown  lease,  they  cannot  be 
called  trespassers.  The  owner  of  the  land  has  no  power  to  deter- 
mine the  lease  from  the  Grown,  and  if  he  has  no  power  so  to  do, 
then  the  defendants  were  rightly  on  the  land.  The  defendants 
may,  perhaps,  be  liable  for  breach  of  covenant,  and  the  plaintiff 
might  have  the  right  to  recover  in  another  form  of  action,  but  he 
cannot  sue  in  this  form. 

Madden  and  Barrett,  for  the  respondent,  were  not  called  upon. 

Pbr  Guriam  [Higinbotham,  G.J.,  a'Bbokbtt  and  Hood,  J  J.]. 
We  are  of  opinion  that  the  judgment  of  the  learned  primary  judge 
was  right,  and  that  the  appeal  must  be  dismissed. 

Appeal  dismissed,  loith  costs. 

Solicitors  for  appellants :  Cuthbert,  Hamilton  d  Wynne. 
Solicitor  for  the  respondent :  Gill. 

W.  H.  H. 
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BOWEN  V.  WRATTEN.  1892 

May  10,  19. 
Tie  Land  Act  1884"  {Ho.  812),  m.  82,  38  (2)  and  ^Z— Lease  of  grazing  area--  . 1 

Ajttignment  of  leaee  tubject  to  consent  of  Board  of  Land  and  WorJce —  Written         Hood,  J, 

eomsemt — Consent  previous  to  registration — Illegality,  ' 

The  pUintiff,  who  was  the  holder  of  a  lease  of  land  under  sec.  32  of  "  The  Land 
Act  1884"  (No.  812),  containing  covenants  in  accordance  with  the  regulations, 
including  a  covenant  against  aasigning  without  the  previous  consent  of  the  Board 
of  Land  and  Works  signified  in  writing,  entered  into  a  written  agreement  to  sell  the 
lame  to  the  defendant  ''  subject  to  the  consent  of  the  Lands  Department,"  and  on 
the  lame  day  both  signed  an  application  to  the  Board  of  Land  and  Works  for  its 
landaon  in  writing  to  the  transfer.  The  application  was  forwarded  to  the  Lands 
Department  and  subsequently  the  Board  of  Land  and  Works  gave  its  consent  in 
writing,  and  an  endorsement  was  placed  on  the  lease  by  the  Office  of  Titles  stating 
that  the  defendant  was  then  the  registered  proprietor  of  the  lease,  but  the  Lands 
Department  did  not  in  writing  give  its  consent. 

Beld,  that  as  a  fact,  so  far  as  the  Lands  Department  had  anything  to  do  with  the 
matter,  it  had  consented,  and  that  the  want  of  a  written  consent  could  be  and  was 
waived,  as  the  transaction  was  completed  through  and  by  the  various  departments 
aeting  for  the  Crown  with  full  knowledge,  and  that  so  far  as  the  defendant  was 
eonoemed  this  would  be  an  answer  even  if  there  were  no  written  consent. 

Meld  also,  that  by  the  term  "  Lands  Department,"  the  parties  meant  to  signify 
the  officials  having  control  of  these  matters,  and  under  that  name  the  Board  of  Land 
and  Works,  the  only  body  whose  consent  was  material,  was  meant. 

Held  further,  that  even  if  the  consent  of  the  Lands  Department  were  required, 
that  consent  might  be  given  by  the  Board  of  Land  and  Works,  as  by  sec.  11  of  the 
Public  Works  Act  1890  all  matters  concerning  public  lands  are  to  be  considered  by 
that  Board. 

Held  further,  that  as  the  assignment  was  of  no  effect  till  it  was  registered,  and 
the  registration  was  after  the  consent  of  the  Board  of  Land  and  Works,  there  was  no 
breach  of  the  covenants  and  no  illegality  in  contravention  of  sec.  38,  sub-sec.  2,  and 
of  the  regulations — that  the  transfer  of  the  lease  which  was  effected  by  registration 
WIS  peirf  ecUy  legal,  and  there  was  nothing  wrong  in  agreeing  to  sign  or  in  signing  a 
form  of  transfer  prior  to  regbtration  and  subject  to  consent. 

Action  by  James  Bowen  against  George  Wratten  for  damages 
for  breach  of  an  agreement.     The  agreement  was  as  follows : — 

"8th  April,  189L 
"Memorandum  of  Agreement  made  and  entered  into  this  day  between 
James  Bowen,  of  Hawthorn,  and  George  Wratten,  of  Silver  Street,  Malvern, 
whereby  the  said  James  Bowen  agrees  to  transfer  861  acres  of  land  held  under  lease 
lee.  38,  sub-sec.  2,  of  "  The  Land  Act  1884,"  being  in  the  County  of  Buln  Buln, 
Parish  of  Budgeree,  allotment  52,  subject  to  the  consent  of  the  Lands  Department, 
for  the  sum  of  lOf .  6<2.  per  acre,  or  452/.  0«.  Qd,  the  lot,  payable  by  Qeorge  Wratten 
to  James  Bowen  as  soon  as  transfer  is  completed." 

The  lease  from  the  Crown  held  by  Bowen  contained  covenants 
in  accordance  with  the  regulations  of  the  Governor  in  Council 
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made  under  the  Act  against  the  plaintiff's  assigning,  snb-letl 
sab-dividing,  or  parting  with  the  possession  of  the  land,  with( 
previous  consent  of  the  Board  of  Land  and  Works  signi 
writing. 

The  pleadings,  facts,  and  arguments,  sufficiently  appear 
judgment. 

Forlonge  and  R.  W.  Smith  for  the  plaintiff. 

Uaacs  and  Hayei  for  the  defendant. 

Cur.  adv. 

Hood,  J.  The  plaintiff,  James  Bowen,  was  the  lesse 
the  Crown  of  certain  lands  under  the  provisions  of  sec. 
**  The  Land  Act  1884."  By  an  agreement  in  writing, 
8th  April,  1891,  he  agreed  to  transfer  those  lands  to  the  def< 
George  Wratten,  for  the  sum  of  462!.  Os.  6d.,  payable  as  \ 
the  transfer  was  completed,  subject  to  the  consent  of  the 
Department,  and  on  the  same  day  the  plaintiff  and  the  del 
signed  an  application  to  the  Board  of  Land  and  Works 
sanction  in  writing  to  the  transfer.  That  application  was  for 
to  the  Lands  Department,  and  in  August  1891  the  consent 
Board  of  Land  and  Works  was  given  in  writing,  such  consen 
gazetted  on  21st  August.  On  the  11th  August  an  endor 
was  placed  upon  the  plaintiff's  lease  by  the  Office  of  Titles, 
that  the  defendant  was  then  the  registered  proprietor  of  the 

In  July,  however,  the  defendant  had  repudiated  the  cont 
the  ground  that  he  had  been  induced  to  make  it  by  the  ph 
misrepresentations.  The  plaintiff  now  sues  to  recover  the 
purchase  money,  and  to  this  the  defendant  pleaded  several  dc 
The  first  was  a  denial  of  the  agreement,  but  this  was  a  mer 
He  next  alleged  misrepresentation,  but  on  this  I  found  tl 
against  him.  There  then  remained  several  legal  objectio 
was  contended  that  the  plaintiff  had  not  performed  his  poi 
the  agreement,  inasmuch  as  he  had  not  procured  the  consen 
Lands  Department  to  the  transfer  or  to  the  agreement, 
objection  is  based  upon  the  words  in  the  agreement,  mal 
subject  to  the  consent  of  the  Lands  Department.     So  far  as 
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a  question  of  fact,   and  so  far  as  the  Lands  Department  had  1892 

anything  to  do  with  the  matter,  I  have  no  doubt  that  the  depart-         Bowbn 
ment  did  consent,  and  I  so  find. 

It  was  next  urged  that  the  plaintiff  was  bound  to  get  a  consent 
in  writing.  So  far  as  the  Crown  was  concerned,  I  should  say  that 
the  want  of  a  written  consent  could  be,  and  was,  waived,  as  the 
transaction  was  completed  through  and  by  the  various  departments 
acting  for  the  Grown  with  full  knowledge.  The  agreement  does 
not  expressly  require  a  written  consent,  and  inasmuch  as  the 
real  object  of  this  condition  was  to  assure  the  concurrence  of 
the  plaintiff's  landlord  and  of  the  Board  of  Land  and  Works, 
so  as  to  obtain  a  legal  transfer  of  the  land  to  the  defendant, 
I  should  also  be  of  opinion  that  the  waiver  of  a  written  consent 
by  the  Grown  and  its  departments  would  be  an  answer,  even 
so  far  as  the  defendant  is  concerned.  So  that  even  if  there  had 
been  no  written  consent,  I  should  be  against  the  defendant  on 
this  point,  and  would  have  amended  the  pleadings  as  might  be 
necessary.  But  I  think  that  the  plaintiff  did  prove  a  written 
consent  within  the  meaning  of  the  agreement,  for  he  proved  the 
written  consent  of  the  Board  of  Land  and  Works,  and  that  is  what 
I  consider  was  really  meant.  The  plaintiff's  lease  provides  for  the 
consent  of  the  Board  of  Land  and  Works  being  obtained,  as  both 
parties  knew,  while  the  consent  of  the  Lands  Department,  as  a 
separate  body  from  the  Board,  was  utterly  immaterial.  The 
expression  was  used  in  a  loose  way  to  signify  the  officials  having 
control  of  these  matters,  and  under  that  name  the  Board  of  Land 
and  Works  was,  I  think,  meant,  it  being  the  only  body  whose 
consent  was  material.  **  Lands  Department "  is  not,  in  my 
opinion,  an  unnatural  expression  to  be  used  colloquially  to  signify 
the  Board  of  Land  and  Works  in  these  matters.  Moreover,  even 
if  the  consent  of  the  Lands  Department  were  required,  that  consent 
might  well  be  given  by  the  Board  of  Land  and  Works,  as  by  sec.  11 
of  the  Public  Works  Act  1890  all  matters  concerning  public  lands 
are  to  be  considered  by  that  Board.  I  think,  therefore,  that  the 
eonsent  was  sufficient. 

A  further  objection  was  taken  to  this  consent.  It  was  pointed 
oat  that  the  lease  and  the  regulations  required  that  the  consent 
should    be   obtained    before   any  assignment,   and  it    was    then 
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1892  contended  that  the  plaintiff  should  have  obtained  a  consent  before 

Bowxv  he  made  the  agreement  or  before  he  execated  a  formal  transfer. 
Wbattbk  ^^^  ^^^  agreement  was  made  subject  to  the  consent,  and  the  formal 
transfer  had  no  effect  till  registered,  therefore  neither  would  of 
itself  operate  as  an  assignment  so  as  to  be  a  breach  of  this 
covenant.  There  was  no  assignment  until  registration,  and  that 
was  after  the  consent  was  obtained.  This  objection,  therefore,  is, 
I  think,  untenable. 

It  was  then  argued  that  the  agreement  and  transfer  were  illegal 
as  being  in  contravention  of  sub-sec.  2  of  sec.  88  and  of  sec.  62 
of  **The  Land  Act  1884,"  and  of  the  regulations,  and  of  the 
covenants  in  the  lease.  This  is  again  pointed  at  assigning  without 
consent  but  I  fail  to  see  anything  illegal  in  the  transaction.  The 
agreement  was  to  transfer  subject  to  the  consent  of  the  landlord, 
and  that  consent  was  duly  obtained  before  registration.  There  is 
nothing  in  the  agreement  or  in  the  formal  transfer  which  would 
have  the  effect  of  violating  any^f  the  provisions  of  the  Act  or  of  the 
lease  or  of  the  regulations.  The  transfer  of  the  lease  which  was 
effected  by  registration  was  perfectly  legal,  and  there  was  nothing 
wrong  in  agreeing  to  sign  or  in  signing  a  form  of  transfer  prior  to 
registration  and  subject  to  consent. 

The  only  other  point  is  a  question  of  admission  of  evidence. 
During  the  trial  a  document  was  tendered  by  the  plaintiff  and 
received  subject  to  objection.  That  document  was  the  formal 
transfer  signed  by  both  parties,  and  the  objection  taken  was  that 
there  was  no  sufficient  stamp  upon  it  within  the  provisions  of 
the  Stamp  Act  1890.  It  is  not  necessary  for  me  to  decide  this 
point,  because,  in  my  opinion,  the  plaintiff  is  entitled  to  recover, 
even  if  that  document  were  not  put  in  evidence.  It  was  assumed 
by  counsel  on  both  sides  (but,  as  I  think,  wrongly  assumed)  that 
this  document  was  the  transfer  referred  to  in  the  agreement. 
A  little  consideration  will  show  that  this  is  not  so.  The  agreement 
provides  that  payment  is  to  be  made  as  soon  as  transfer  is 
completed.  That  does  not  mean  that  the  defendant  was  to  pay  his 
money  as  soon  as  the  plaintiff  had  signed  a  document  of  no  value 
whatever  in  itself.  The  money  is  not  to  be  paid  till  the  transfer 
is  completed ;  that  is,  till  the  lease  is  transferred  by  registration 
after  consent.     The  transfer  spoken  of  is  not  the  mere  paper  form, 
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e  transfer  of  the  property  upon  completion  of  title  by  proper 
•ation.  The  plaintiff,  in  my  opinion,  could  have  succeeded 
Ting  the  agreement,  the  consent,  and  the  registration  of  the 
ir  by  the  Titles  Ofi&ce.  The  fact  of  registration  would  be 
facie  evidence  of  a  proper  transfer  without  which  the 
ment  ought  not  to  register,  and  it  is  the  registration,  and 
e  form  of  transfer,  which  is  of  importance  as  passing  the 
» the  land. 

ese  were  all  the  points  raised  and  argued,  and  as  I  think 
;w  and  facts  are  against  the  defendant,  there  will  be  judg- 
or  the  plaintiff  for  462Z.  0^.  6d.  and  costs. 

icitor  for  plaintiff:  Little. 

icitors  for  defendant :  Crisp,  Lewis  dt  Hedderwick. 

A.  J.  A. 


KAUFMAN  V.  MICHAEL. 

mis  Act  1890  (No.  1108),  «.  SOS—Statute  of  Frauds— Parol  agremMui  to 
f  a  houae  for  five  year* — Alteration  of  premises  as  agreed — Fart  perform-     " 
t —  Unequivocal  acts — Acts  admitting  of  compensation.  ^ 

performance  to  take  the  case  out  of  the  Statute  of  Frauds  must  consist  of  an  -^ 
ical  act  referable  to  some  agreement  in  reUtion  to  the  land,  i.e.j  of  such  a 
lal  if  stated  it  would  infer  the  existence  of  some  agpreement  relating  to  the  ^ 
irhich  case  parol  evidence  maj  be  given  to  show  what  the  agreement  was.       ^fa 
easily  admitting  of  compensation  may  yet  amount  to  such  part  performance 
table  the  Court  to  enforce  a  parol  contract. 

I  action  for  specific  performance  of  an  agreement  for  a  lease  for  five  yean,  it 
ed  that  A  had  verbally  agreed  to  let  and  B  to  hire  a  house  for  a  term  of  fire 
a  fixed  rent,  on  condition  that  A  should  re-paper  one  of  the  rooms  of  the 
bh  paper  to  the  taste  of  B's  wife,  and  should  remove  from  B's  then  residence 
amp  and  water-heating  machine  and  refit  them  in  A's  house.  A  re-papered 
i  and  removed  and  refitted  the  lamp  and  heating  machine  as  agreed. 
,  that  these  acts  done  by  A  were  acts  of  part  performance  sufficient  to  take 
out  of  the  Statute  of  Frauds. 


riON  by  Jacob  Bernard  Kaufman  against  Bernard  Michael 
s  wife  to  enforce  specific  performance  of  a  verbal  agreement 
[ease  by  the  plaintiff  of  a  certain  house  and  premises  in 
Melbourne  for  a  term  of  five  years  or  in  the  alternative 
aages  for  breach  of  such  agreement. 
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The  plaintiff  was  the  owner  of  a  house  in  East  Melboarne,  and 
in  May  1891  it  was  verbally  agreed  between  the  plaintiff  and 
the  two  defendants  that  the  plaintiff  should  let  the  same  to 
Mr.  Michael  for  a'  term  of  five  years,  from  the  1st  August,  at 
a  rental  of  1802.  per  annum,  if  the  plaintiff  should  make  certain 
alterations  to  their  satisfaction,  which  would  be  specified,  including 
the  re-papering  of  one  room  with  wall  paper  to  the  taste  of 
Mrs.  Michael,  and  in  fitting  up  in  the  house  of  a  hall  lamp  and 
water-heating  apparatus  which  the  plaintiff  was  to  take  from  the 
defendants*  house  at  St.  Kilda.  The  other  alterations,  which  were 
trifling,  were  subsequently  specified,  and  the  plaintiff  made  these 
alterations  and  re-papered  the  room  with  a  paper  chosen  by  the 
defendants,  and  removed  from  the  defendants'  house  the  lamp  and 
heating  apparatus,  and  had  them  refitted  in  his  house. 

The  defendants  subsequently  refused  to  take  the  house,  and  the 
present  action  was  brought  for  specific  performance  or  damages. 
The  defendants  pleaded  sec.  208  of  the  Instruments  Act  1890 
(No.  1108),  and  the  plaintiff  relied  on  such  alterations  as  being 
acts  of  part  performance,  taking  the  case  out  of  the  Statute. 


Wanliss  for  the  plaintiff — The  alterations  made,  including  the 
removal  of  the  lamp  and  heating  machine  from  the  defendants' 
house,  could  only  have  been  legally  done  pursuant  to  some  agree- 
ment between  the  plaintiff  and  defendants  either  of  sale  or  of 
letting  and  hiring.  It  is  submitted  that  they  are,  therefore,  acts  of 
part  performance  referable  to  some  agreement  of  this  kind ;  that 
being  so  the  case  is  taken  out  of  the  Statute  of  Frauds^  and 
evidence  may  be  given  to  show  what  the  particular  agreement  was. 
It  might  be  said  that  mere  repairs  to  a  man's  own  house  would  not 
necessarily  refer  to  an  agreement  of  this  kind,  but  the  removal  of 
articles  from  the  defendants'  house  and  building  them  into  his 
would  necessarily  refer  to  some  such  agreement.  The  oral 
evidence  and  the  letters  will  show  clearly  the  actual  agreement. 

Mitchell  and  Pigott,  for  the  defendants,  asked  for  judgment  on 
the  opening  statement  of  the  plaintiff's  counsel — To  take  the  case 
out  of  the  Statute  it  is  necessary  to  show  some  part  performance 
which  would  render  it  inequitable  for  the  defendants  to  raise  the 
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Statute,  and  must  not  be  merely  matter  which  can  be  well 
compensated  for:  Frame  v.  Dawson  (a).  The  alleged  acts  of 
part  performance  stated  in  the  opening  are  merely  matters  of 
compensation. 

[a'Beoebtt,  J.  If  a  man  says  to  another,  ''  I  will  take  your 
house  for  five  years  at  lOOZ.  a  year,  if  yon  will  knock  two  rooms 
into  one,"  and  the  other  agrees  and  does  knock  the  two  rooms  into 
one,  can  the  first  then  say,  "  Oh,  I  have  changed  my  mind.  I 
will  not  now  take  your  house  "?] 

Frame  v.  Dawson  is  an  authority  for  taking  up  such  a  position. 


1892 

EAUnCAK 

V, 

Michael. 
A'Beckea,  J. 


a'Becxett,  J.  I  have  a  very  strong  opinion  that  I  should  not 
stop  the  case  on  the  opening. 

Evidence  was  then  called. 

Mitchell  and  Pigott  for  the  defendants — It  is  submitted  that  the 
aets  of  part  performance  necessary  to  take  the  case  out  of  the 
Statute  must  be  such  as  to  change  the  nature  or  the  tenure  of  the 
property,  and  must  be  unequivocally  and  in  their  nature  referable  to 
the  particular  contract :  Maddison  v.  Alderson  (&). 

[a'Beoebtt,  J.  One  act  would  be  quite  sufficient,  if  distinctly 
applicable  to  the  agreement.  The  taking  out  of  the  lamp  and 
water-heater  from  the  defendants'  house  and  putting  it  in  this, 
seems  to  me  a  most  unequivocal  act  having  reference  to  the 
agreement.] 

It  is  quite  as  consistent  with  the  existence  of  an  agreement  for 
sale  and  purchase. 

[a'Beoeett,  J.  No  doubt  it  is  consistent  with  many  other 
things,  bat  it  shows  that  there  must  have  been  some  agreement.] 

It  must  be  consistent  with  the  one  particular  agreement  and 
with  no  other,  according  to  Maddison  v.  Alderson.  See  also 
Pulhrook  V.  Lawes  (c),  where  similar  acts  to  the  present  were 
done. 

[a'Becextt,  J.  It  is  very  easy  to  find  expressions  in  some  of 
the  authorities  in  support  of  your  view,  but  there  are  strings  of 


(a)  14  Vet.  886. 


{b)  8  App.  Cas.  467. 


(e)  1  Q.B.D.  284. 
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nthorities  the  other  way.  It  might  be  as  well  said  that 
dto  possession  is  not  an  act  of  part  performance,  because  it 
e  referable  to  all  sorts  of  agreements  for  all  sorts  of  terms  c 
urchase.] 

Where  it  is  merely  a  question  of  money  payment  which 
Badily  adjusted  between  the  parties  the  Court  will  not  all 
octrine  of  part  performance  to  be  relied  upon:  King  v. 
wod  (d). 

[a'Bbckett,  J.      In  Polleykett  v.  Oeorgeson  (e)  there 
emurrer  in  an  action  by  a  person  who  had  been  tenant 
efendant  who  had  allowed  the  landlord  during  his  term  to  al 
remises  in  expectation  of  a  new  lease  from  the  landlord, 
folesworth,  J.,  says  at  page  212  : — 

*'  The  cue  of  part  performance  by  something  done  on  the  premises  by  t 
^rd  temporarily  inconveniencing  the  tenant  is  novel;  but  it  may  be  sc 
ecessarily  referring  to  the  contract,  and  something  for  which  the  tena 
btain  no  other  compensation  than  in  the  specific  execution.  Payment  a 
as  been  held  not  a  part  performance  as  to  the  StcUuU  of  Fra»ds,  because  tl 
'ho  got  it  under  a  repudiated  barg^n  may  be  compelled  to  refund  at  law. 
'  the  plaintiff  here  could  find  redress  at  law  for  his  inconTenienoe."] 

If  the  plainti£f  is  not  entitled  to  specific  performance,  he 
ntitled  to  recover  damages  for  breach  of  contract :  Lax 
^ursell  (/).  On  the  evidence  it  is,  to  say  the  least,  d( 
whether  the  alleged  agreement  was  made  with  the  hi 
r  wife. 

[a'Begkett,  J.  I  should  say  that  the  agreement  prov 
^ith  the  husband,  not  the  wife.] 

Then  the  wife  is  entitled  to  judgment  with  costs. 

Wanliss  in  reply. 

Cur.  adv.  n 

A'Beokett,  J.  This  is  an  action  to  enforce  specific  p( 
uce  of  a  verbal  agreement  to  rent  a  house  for  five  years,  ai 
f  part  performance  are  relied  upon  to  take  the  case  out 
statute.  These  consisted  in  certain  alterations  made  in  the  h 
he  papering  of  a  room  with  wall  paper  chosen  by  the  defei 

(d)  17  V.L.R.  p.  258.  {e)  4  V.L.R.  (Eq.),  207.  (/)  89  Ch.  D.  ] 
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•nd  the  fitting  up  in  the  plaintiff's  house  of  a  hall  lamp  and  water- 
heating  apparatus  taken  from  the  defendant's  house — ^the  plaintiff 
hamg  done  these  acts  to  comply  with  the  conditions  upon  which 
the  defendants  had  agreed  to  take  the  house.  The  defendant's 
counsel  contended  that  such  acts  were  insufficient  to  take  the  case 
out  of  the  Statute,  citing  in  support  of  this  contention  the  case  of 
Frame  v.  Dawion  (g)  and  Maddison  v.  Alderson  (h).  In  the 
former  a  party  wall  had  heen  repaired  under  a  verbal  agreement 
to  renew  a  lease,  and  this  repair  was  relied  upon  as  part  perform- 
ance and  held  insufficient  on  two  grounds,  firstly,  that  it  was  an 
equiToeal  act,  and  secondly,  that  it  admitted  of  compensation.  The  i 
acts  done  in  the  case  before  me  certainly  admitted  of  compensation,  ( 
and  a  small  sum  would  have  sufficed  to  compensate.  It  is  therefore 
said  that  specific  performance  should  not  be  decreed.  So  far  as  Uie 
second  reason  for  refusing  relief  in  Frame  v.  Dawson  is  con- 
cerned, a  long  series  of  subsequent  authorities  shows  that  this 
view  is  no  longer  entertained.  As  is  observed  in  Fry  on  Specific 
Performance  (2nd  ed.),  p.  265 : — ''Nothing  can  be  clearer  than  that 
there  are  many  acts  easily  enough  admitting  of  compensation  which 
yet  amount  to  such  part  performance  as  will  enable  the  Court  to 
enforce  a  parol  contract."  In  other  respects  Frame  v.  Dawson  is 
an  authority  for  the  plaintiff.  It  affirms  the  principle  that  the  act 
must  be  of  such  a  nature  that,  if  stated,  it  would  of  itself  infer  the 
existence  of  some  agreement,  and  then  parol  evidence  is  admitted 
to  show  what  the  agreement  is.  On  the  facts  of  that  case  it  was 
held  that  the  act  done  would  not  infer  the  existence  of  any  agree- 
ment. The  fSftcts  of  the  present  case  lead  strongly  to  the  inference 
that  an  agreement  existed.  When  one  man  is  found  decorating 
his  house  with  paper  chosen  by  another,  and  fitting  into  his  own 
house  fixtures  taken  from  the  house  of  the  other,  some  contract 
between  them,  having  reference  to  the  house  in  which  these  things 
are  done,  is  at  once  suggested.  The  modern  authority  referred  to 
by  the  defendants  in  no  way  conflicts  with  the  old  rule  in  reference 
to  acts  of  this  nature.  In  justifying  the  often-questioned  doctrine 
on  the  subject  Lord  Selbome  says  at  page  476: — ''It  is  not 
unreasonable  to  hold  that  when  the  Statute  says  that  no  action  is 
to  be  brought  to  charge  any  person  upon  a  contract  concerning  land 

(ff)  14  Ym.  886.  (h)  8  App.  Ca*.  467. 
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QlesB  signed,  it  has  in  view  the  simple  case  in  whicl 
larged  upon  the  contract  only,  and  not  that  in  which  th 
juities  resulting  from  res  gesta  subsequent  to,  and  arising 
le  contract.  So  long  as  the  connection  of  those  res  gesi 
le  alleged  contract  does  not  depend  upon  mere  parol  tesi 
at  is  reasonably  to  be  inferred  from  the  res  gesta  then 
istice  seems  to  require  some  such  limitation  of  the  scope 
tatute.''  Such  a  connection  can  reasonably  be  inferred  he 
feel  no  doubt  of  the  sufficiency  of  the  acts  to  take  the  case 
le  Statute. 

I  have,  however,  to  consider  whether  a  definite  parol  agi 
as  been  proved  on  the  evidence,  which  is  in  some  par 
inflicting.     On  the  whole,  I  think  it  was  definitely  agreed  1 
le   plaintiff  and   the  defendant,  Bernard  Michael,   that 
laintiff  making  certain  alterations  and  improvements  whic 
;reed  upon,  and  which  were  afterwards  made,  the  defendan 
kke  the  plaintiff's  house  for  five  years  from  the  first  day  of 
891,  at  the  rent  of  180/.  a  year.    This  is  not  too  vague  an  agi 
)  be  enforced.     The  statement  of  claim  alleges  that  both  deC 
otered  into  the  agreement.     The  wife  signed  her  name 
lemorandum  of  alterations  required,  and  took  so  active  a 
le  negotiations  that  the  plaintiff,  not  unreasonably,  treated 
iterested  in  the  contract.     I  think  I  ought  not  to  refuse  n 
scount  of  this  variance  between  the  case  pleaded  and  tl 
roved.     It  is  a  variance  which  has  not  caused  any  addition 
he  defendant,  Bernard  Michael,  admits  that  an  agreem< 
lade.     The  only  difference  between  him  and  the  plaintiff  as 
articulars  of  the  agreement  is  that  the  defendant  asserts 
as  to  be  at  liberty  to  take  the  house  for  any  term  he 
boose,   long  or  short.     I  accept  the  plaintiff's  version  i 
ouse  was  taken  for  a  definite  term  of  five  years.     The  de 
ave  as  a  reason  for  breaking  his  contract  that  the  plain 
een  rude  to  his  wife.     According  to  the  evidence  there 
ideness  to  her,  and  it  was  admitted  that  the  true  reason 
irrying  out  the  agreement  was  that  Mrs.  Michael  did  not 
ve  in  the  house,  having  been  informed  by  her  cook  that 
nhealthy.     The  defendant  naturally  yielded  to  his  wife's  ob 
ad  was  willing  to  pay  for  any  actual  expense  occasioned 
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plaintiff,  but  he  refused  to  recognise  that  there  had  been  any 
binding  agreement  to  rent  the  house.     In  this  he  was  wrong. 

In  reference  to  one  part  of  the  case,  which  is  rather  obscure  on 
the  eyidence,  I  wish  it  to  be  understood  that  I  should  not  regard  any 
act  of  the  plaintiff  as  part  performance  of  the  agreement  if  he  had 
done  the  act  after  he  had  been  informed  that  the  defendants  refused 
to  be  bound  by  the  agreement  and  did  not  desire  the  act  to  be 
done.  According  to  Mrs.  Michael's  evidence  the  moving  of  the 
lamp  and  the  heating  apparatus  was  after  she  had  told  the  plaintiff 
she  would  not  take  the  house.  The  plaintiff  had  given  instructions 
to  have  these  things  removed  before  Mrs.  Michael's  visit,  and  the 
removal  appears  to  have  been  effected  without  any  obstruction  or 
objection  on  the  part  of  the  defendants.  But  apart  from  this  act, 
and  whenever  this  may  have  been  done,  the  papering  of  the  room 
and  other  alterations  were  undoubtedly  completed  before  the 
defendants  had  given  any  notice  of  their  intention  to  break  from  the 
agreement,  and  would  be  enough  in  themselves  to  constitute  part 
performance. 

As  to  the  relief  to  be  given,  though  there  are  no  difficulties  in 
the  way  of  decreeing  specific  performance,  I  think  that  damages  for 
non-performance  will  better  meet  the  justice  of  the  case,  unless  the 
defendant  prefers  specifically  to  perform  the  agreement.  I  have  been 
referred  to  the  case  of  Lavery  v.  Pursell  (t),  as  showing  that  where 
the  Court  cannot  possibly  decree  specific  performance  it  cannot 
give  damages  in  an  action  such  as  this.  In  the  present  case  there 
is  no  difficulty  to  prevent  me  from  making  a  decree  for  specific 
performance,  and,  as  the  Court  can  now  administer  both  law  and 
equity,  it  is  competent  for  me  to  give  the  plaintiff  the  remedy  in 
damages  which  he  asks  in  the  alternative.  If  the  defendant  prefers 
it,  and  gives  notice  to  that  effect  to  the  plaintiff  within  one  week 
from  this  date,  I  will  decree  specific  performance  of  the  agreement 
already  mentioned,  but  unless,  within  that  time,  he  gives  such 
notice,  and  informs  the  court  that  he  has  done  so,  damages  will  be 
given  as  hereinafter  mentioned.  The  damages  sought  are  exces- 
sive, and  I  give  none  for  the  termination  of  the  previous  tenancy, 
which  was  before  any  agreement  had  been  concluded  with  the 
defendant.     I  direct  judgment  to  be  entered  against  the  defendant, 

(0  29  Ch.  D.  608. 
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Bernard  Michael,  for  1S02.  damages  and  costa.  The  phuntiflf  to 
return  to  the  defendant  the  lamp  and  heating  apparatus  within  one 
week  from  the  date  of  this  judgment.  No  order  made  as  to  the 
defendant,  Hilda  Michael.  This  judgment  is  not  to  be  entered 
until  the  25th  instant.  In  the  interval,  if  the  parties  can  agree  as 
to  the  Yalue  of  the  lamp  and  heating  apparatus,  I  will  give  the 
plaintiff  the  option  of  paying  the  value  instead  of  returning  them. 
The  defendant,  Bernard  Michael,  can,  in  the  meantime,  consider 
whether  he  will  apply  to  alter  the  judgment,  and  if  he  does,  I  will 
draw  up  minutes  for  the  usual  decree  for  specific  performance  to  be 
made  with  costs  as  against  Bernard  Michael. 


Solicitor  for  plaintiff:  A.  R.  Daly. 
Solicitors  for  defendants  :  Braham  <k  Virani. 


A.  J.  A. 


1892 
Uoijf  27,  80. 

Hood,  J. 


QEMMELL  v.  GEBiMELL. 

Will  conttrueticnr—TrutU  ofwUl-^Legal  utaU— Order  20CV,,  r.  5. 

Where  the  contest  on  the  conetraction  of  a  will  was  as  to  who  was  entitled  to  the 
legal  estate,  and  there  were  no  tmsts  to  be  declared*  the  Court  of  Chancery  before 
the  Judicature  Act  left  the  parties  to  their  remedy  in  an  action  of  ejectment  or 
trespass,  and  this  is  not  altered  by  the  JudiaUure  Act,  or  by  Order  XXV.,  r.  5;  nor 
is  the  matter  different  where  the  person  entitled  to  the  legal  estate  is  also  entitled  to 
the  beneficial  interest. 

By  his  will,  dated  23rd  May  1864,  Peter  Fenwick  directed 
his  just  debts,  funeral  and  testamentary  expenses  to  be 
paid  as  soon  as  possible  after  his  decease,  and  provided  as 
follows : — *'  I  devise  all  my  freehold  lands  and  hereditaments 
whatsoever,  situate  in  the  colony  of  Victoria,  to  the  use  of 
John  Gordon,  of  etc.,  and  William  Lang,  of  etc.,  their  executors, 
administrators,  and  assigns,  during  the  life  of  my  sister  Aimie,  the 
wife  of  William  Oenmiell,  of  etc.,  in  trust,  for  her  separate  and 
inalienable  use  during  her  life,  and  subject  thereto,  to  the  use  of 
the  person  or  persons  who,  at  my  said  sister,  Annie  Gemmell's, 
decease,  would  be  entitled  thereto  by  descent,  in  case  she  had  died 
seized  thereof  in  fee  simple  by  purchase  and  intestate,  if  more 
than  one  in  equal  shares  as  tenants  in  common,  and  his  or  their 
heirs  or  assigns  for  ever."  He  then  gave  and  bequeathed  all  his 
personal  estate  and  effects  whatsoever  and  wheresoever  unto  and 
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equally  between  three  other  of  his  sisters  (named),  and  the  survivors 

and  survivor  of  them  living  at  his  decease,  if  only  one  to  that  one,       Gkmmxsl 

and  he  then  provided  that  **  if  neither  of  my  said  last-named  three      QtBmauu 

sisters  shall  survive  me,  then  I  direct  that  my  said  personal  estate 

shall  be  divisible  amongst  the  next  of  kin  of  my  said  last-named 

three  sisters  living  at  the  time  of  my  decease  (exclusive  m  any 

husband)  in  a  course  of  distribution  according  to  the  Statutes." 

And   after    giving    powers  of  appointment  of  new  trustees,  he 

appointed  the  said  John  Gordon  and  William  Lang  to  be  trustees 

and  executors  of  his  will. 

The  testator  died  on  11th  January  1866,  leaving  freehold  land 
and  hereditaments,  and  personal  estate  in  Victoria,  and  probate  was 
granted  to  his  executors  on  10th  May  1866.  Annie  Gemmell 
died  on  6th  August  1878,  leaving  her  surviving  her  husband,  the 
plaintiff  William  Gemmell,  her  children,  the  other  plaintiffs, 
Jeanie  Colquhoun,  Lely  McEvoy,  Annie  Bebina  Gemmell, 
Jessie  Boss  Gemmell,  and  William  Bruce  Gemmell,  James  Stewart 
Fenwick  Gemmell  and  Ida  Maud  Gemmell,  infants  under  the  age 
of  twenty-one  years,  by  their  next  friend  Charles  Edward  McEvoy, 
and  the  defendant  Peter  Fenwick  Gemmell,  her  eldest  son. 

The  defendant  contended  that  on  the  proper  construction  of 
the  will  he  was  absolutely  entitled  in  fee  simple  to  all  the  freehold 
lands  and  hereditaments  of  the  testator  in  Victoria  as  the  heir  at 
law  of  the  said  Annie  Gemmell,  and  that  the  same  was  not  divisible 
amongst  the  plaintiffs  and  him  according  to  the  Statute  of 
Diitributions.  The  plaintiffs  claimed  ''  (1)  That  the  trusts  of  the 
said  will  may  be  declared  by  this  Honorable  Court;  (2)  all 
necessary  directions  and  inquiries."  The  defendant  by  his  defence 
submitted  that  there  were  no  trusts  of  the  will  to  be  declared  and 
no  directions  to  be  given  or  inquiries  to  be  made,  but  if  the  Court 
should  be  of  the  contrary  opinion,  he  submitted  that  the  trustees 
of  the  will  were  necessary  parties  to  the  action,  and  he  also 
submitted  that  if  he  was  not  entitled  to  the  lands  as  heir  at  law, 
the  only  persons  entitled  were  the  children  of  Annie  Gemmell,  to 
the  exclusion  of  her  husband,  the  plaintiff  William  Gemmell. 

Ooldsmith  for  the  plaintiffs. 

Higgins  for  the  defendant. 
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1892  Higgins,   after   the   pleadings  were  read,  took  a  preliminary 

Gbiucbll  objection — The  will  is  a  devise  to  the  use  of  A  and  B  in  trust  for  C 
GBinciiLL.  during  her  life,  and  subject  thereto  to  the  use  of  the  persons  who  ^ 
would  be  entitled  on  the  intestacy  of  G.  G  having  died,  the  trusts 
cease^and  there  is  then  a  devise  of  the  legal  estate  to  the  persons 
entitM  on  her  intestacy.  The  only  question  raised  in  this  action 
is  as  to  who  those  persons  are,  and  it  is  submitted  that  that 
cannot  be  decided  in  an  action  to  declare  the  trusts  of  the  wiU, 
inasmuch  as  there  are  no  trusts.  Where  the  only  question  is  who 
is  entitled  to  the  legal  estate,  it  must  be  decided  in  an  action  of 
ejectment  or  trespass. 

[Goldsmith — ^The  Gourt  has  now  power  to  make  a  merely 
declaratory  judgment  without  granting  consequential  relief: 
Order  XXY.,  r.  5 ;  nor  is  it  necessary  to  make  an  order  for  the 
administration  of  the  estate:  Order  LY.,  r.  10.  Besides,  under 
the  Jvdicature  Act,  law  and  equity  may  be  administered  on  the 
same  proceeding.] 

A  similar  question  was  raised  and  decided  in  accordance  wiUi 
my  contention  in  Tiemey  v.  Halfpenny  (a).  Order  XXV.,  r.  5., 
applies  only  to  cases  which,  before  the  Act,  would  have  come  under 
the  Ghancery  procedure,  and  was  taken  from  the  Ghancery  Proce- 
dure Act  1862  in  England,  as  stated  in  Hamilton's  Judicature  Act, 
p.  153. 

Goldsmith  for  the  plaintifif — This  is  an  jeu^tion  to  declare  the 
construction  of  a  particular  clause  of  a  will,  to  determine  who  is 
entitled  under  the  will,  and  the  Gourt  has  power  so  to  order 
under  Order  XXV.,  r.  6.  The  Gourt  is  not  asked  to  put  anybody 
out  of  or  anybody  into  possession.  It  may  be  unnecessary  to  ask 
that  the  trusts  of  the  will  may  be  declared,  though  that  is  the 
usual  form,  but  that  is  a  mere  matter  of  amendment. 

Hood,  J.  I  think  I  ought  to  hear  the  case  subject  to  the 
objection. 

The  case  was  then  heard. 

(a)  9  V.L.R.  (Eq.)  162. 
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HigginSf  in  reply,  cited  on  the  objection  taken  by  him  Morgan's  ^^^ 

Chancery  Acts  (5th  ed.),  157 ;    Wehh  v.  Byng  (6) ;  Trustees  of  Qbhhbll 

Birkenhead  Docks  v.  Laird  (c).  GBmrBij, 

Cur.  adv.  vult. 


Sood,  J. 


H00D9  J.'  The  statement  of  claim  in  this  case  set  out  certain 
clauses  in  the  will  of  Peter  Fenwick,  deceased,  and  stated  that  the 
defendant  claimed  that  on  the  proper  construction  thereof  he  was 
absolutely  entitled  in  fee  simple  to  all  the  freehold  lands  and 
hereditaments  of  the  testator  in  Victoria  to  the  exclusion  of  the 
plaintiffs.  In  the  defence  the  objection  was  taken  that  there  are  no 
trusts  of  the  will  to  be  declared,  and  no  directions  to  be  given  or 
inquiries  to  be  made,  and  at  the  trial  Mr.  Higgins,  for  the 
defendant,  urged  that  the  case  should  not  be  entertained,  but  that 
the  legal  title  to  the  land  should  be  determined  in  the  usual  way 
by  action  of  ejectment  or  trespass.  Several  authorities  were  cited 
in  support  of  this  contention,  and  the  only  answer  put  forward  was 
that  these  decisions  were  before  the  Judicature  Act^  and  Order 
XXY.,  r.  5,  of  the  Judicature  Rules.  But  these  decisions  were 
pronounced  at  a  time  when  sec.  50  of  the  Chancery  Procedure 
Act  1852  was  in  force,  which  is  identical  with  Order  XXY.,  r.  5, 
and  they  are  referred  to  in  the  latest  text  books.  I  think,  therefore, 
I  must  follow  them.  As  to  the  effect  of  the  provisions  of  the 
Judicature  Act  relating  to  the  administration  of  law  and  equity  by 
the  one  tribunal,  I  do  not  think  they  apply.  Those  provisions  can 
only  apply  to  proceedings  in  which  both  legal  and  equitable  rights 
can  be  given  effect  to,  and  in  the  present  instance  I  have  not  before 
me  either  the  proper  parties  or  the  proper  pleadings.  I  accordingly 
dismiss  the  claim,  but  without  costs. 

Solicitors  for  plaintiffs :  Brake  d  Oair. 

Solicitors  for  defendant :  MaUeson^  England  dk  Stewart, 

A.  J.  A. 

(i)  8  De  G.  M.  &  Q.  683.  (e)  4  De  0.  M.  &  G.  782. 
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1892  NATIONAL   TRUSTEES,  EXECUTORS,  AND  AGENCY  COMPANY 

May  23,  26.  LIMITED  v,   JOHNSON. 

EoWoyd,  J,       Will — JBSweeuiort — Direction  to  eell  and  convert  within  twelve  monthe — PoetponemmU 

of  eale  hy  Court, 

A  testator  by  his  will  directed  his  executors  to  sell  and  convert  into  money  his 
real,  and  such  part  of  his  personal  estate  as  should  not  consist  of  money,  within  a 
period  of  twelre  months  after  his  decease,  and  invest  the  proceeds  as  therein  men- 
tioned, and  pay  the  income  to  his  wife  for  life,  and  on  her  death  to  his  children 
(several  of  whom  were  infants)  until  the  youngest  should  attain  twenty-one,  and  then 
to  divide  the  principal  among  them.  The  executors  renounced  probate,  and  adminis- 
tration o,t,a»  was  granted  to  the  plaintiflf  company.  The  debts,  funeral,  and  testa- 
mentary expenses  had  been  paid,  and  the  principal  part  of  the  property  unsold 
consisted  of  a  large  number  of  shares  in  a  limited  liability  company.  The  plaintiff 
company,  just  within  twelve  months  of  the  testator's  death,  brought  an  action, 
alleging  that  the  company  in  which  theee  shares  were  was  a  substantial  and  solvent 
one,  with  good  prospects,  and  paying  dividends ;  that  the  market  for  the  shares  was, 
and  had  been  since  the  testator's  death,  very  bad,  but  that  it  was  not  likely  to  become 
lower,  and  that  there  was  a  good  prospect  of  their  being  able  to  sell  the  shares  at  a 
good  price  within  one  or  two  years,  and  the  defendants  had  requested  the  plaintiff  to 
postpone  selling  the  shares.  The  adult  bene&ciaries  admitted  these  allegations,  the 
infknts  putting  in  the  usual  defence,  and  the  Court  made  an  order  allowing  eighteen 
months  within  which  to  sell  at  a  fixed  prioe,  without  prejudice  to  an  application  by 
any  of  the  parties  for  a  further  postponement. 

James  Johnson,  late  of  Horsham,  died  on  the  28rd  January 
1891,  leaving  a  will,  by  which  he  appointed  Messrs.  Fraser  and 
Kennedy  executors.  They  renounced  probate,  and  administratioD 
c.t.a.  was  granted  to  the  National  Trustees,  Executors,  and  Agency 
Company  of  Australasia  Limited  on  19th  February  1891. 

By  his  will,  after  directing  that  his  debts,  funeral,  and  testa- 
mentary expenses  should  be  paid,  and  making  a  bequest  of  his 
household  furniture  to  his  wife,  he  gave,  devised,  and  bequeathed 
all  his  real  estate,  and  also  all  mining  shares,  nioney  secured  by 
policy  of  insurance,  moneys  in  bank,  and  all' other  personal  estate, 
not  thereinbefore  specifically  bequeathed,  of  which  he  should  be 
possessed  at  his  death,  to  Fraser  and  Kennedy,  ''  upon  trust,  to 
sell  and  convert  into  money  my  said  real  estate,  and  such  of  my 
personal  estate  as  shall  not  consist  of  money,  within  a  period  of 
twelve  months  after  my  decease,  and  invest  the  moneys  obtained  by 
such  sale  and  conversion  upon  mortgage  of  real  estate,  or  in  the 
purchase  of  Government  debentures,  or  the  debentures  issued  by  any 
municipality,  and  to  pay  the  interest,  dividends,  and  annual  produce 
arising  therefrom  "  to  his  wife  for  life,  and  upon  her  death  to  his 
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m  till  the  youngest  should  attain  twenty-one,  then  to  divide 
incipal  moneys  among  his  children  in  equal  shares, 
e  testator  left  a  widow  and  nine  children,  two  of  whom  were  g^ 
and  the  rest  infants.  The  debts,  funeral,  and  testamentary  ^ 
es  had  been  paid,  and  the  net  value  of  the  estate  was 
7,780Z.  The  company  brought  an  action  against  the 
and  all  the  children  by  writ  issued  the  11th  January  1882,  ^ 
ch  they  alleged  that  the  principal  property  left  by  the 
r  consisted  of  15,000  shares  in  a  limited  liability  com- 
alled  the  Victorian  Farmers'  Loan  and  Agency  Company 
d,  which  was  incoporated  in  1884  under  **  The  Companies 
J  1864"  for  the  purpose  of  carrying  on  the  business 
r,  miller  and  grain  and  produce  merchants,  the  capital 
ich  was  80O,0OOZ.,  in  150,000  shares  of  21.  each.  Of 
,000  shares  held  by  the  testator,  7,000  were  paid  up  to 
i  8,000  paid  up  to  6«.  The  plaintiff  had  sold  2,110  of  the 
at  158.  per  share,  and  2,175  of  the  latter  at  88.  Qd.  per 
The  market  for  such  shares  had  been  since  the  death  of  the 
r,  and  still  was,  very  bad,  and  the  defendants  had  requested 
intiffs  to  postpone  the  sale  of  the  remaining  shares.  This 
ly  was  a  substantial  and  solvent  one,  with  good  prospects, 
^ing  dividends,  and  the  market  price  of  the  shares  was  not 
bo  become  lower,  calls  were  not  likely  to  be  made  for  a  long 
nd  there  were  good  prospects  of  the  plaintiffs  being  able  to 
e  shares  at  a  good  price  within  one  or  two  years.  The 
F  company  claimed  that*  it  might  be  at  liberty,  notwith- 
tg  the  terms  of  the  will,  to  postpone  the  sale  of  any  of  the 
shares  until  it  should  deem  expedient,  or  until  the  further 
f  the  Court. 

)  adult  defendants  admitted  the  various  allegations  made  by 
intiff,  and  the  infants  submitted  their  interests  to  the 
ion  of  the  Court. 

jgins  for  the  plaintiff. 

yes  for  the  widow  and  two  adult  children. 

wen,  for  the  infant  children,  cited  Fox  v.  Dolby  (a). 

(a)  W.N.  1883,  p.  29. 
20  2 
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HoLROYD,  J.,  said  that  he  woald  make  the  order  sc 
eighteen  months  to  sell  at  not  less  than  a  price  to  be  fi 
^  to  be  submitted  to  him  next  Thursday. 

HoLROTB,  J.,  made  the  order  adopting  the  followi 

judgment,  si^ed  by  counsel : — 

Ordsb  that  the  plaintiff  company  be  at  liberty,  notwithstnndin 
the  will,  to  postpone  the  sale  of  aU  or  any  of  the  unsold  shares  fr 
of  the  period  prescribed  by  the  will  ontil  the  further  order  of  t 
other  time  or  times  as  the  plaintiff  company  may  deem  expedient,  1 
eighteen  months  from  this  date,  without  prejudice  however  to  any  f 
of  the  parties  for  a  further  postponement.  Order  that  in  the  meai 
company  take  such  steps,  under  the  advice  of  their  brokers,  ai 
expedient  for  the  purpose  of  selling  the  unsold  shares,  either  as  a  i 
prioes  of  not  less  than  16«.  for  every  share  on  which  1/.  is  paid  u 
than  3«.  3d.  for  every  share  on  which  5f.  are  pud  up.  Any  of  the 
be  at  liberty  to  apply  as  occasion  may  require.  Order  that  the  cos 
this  action  be  taxed,  the  costs  of  the  plaintiff  company  as  between  s 
and  paid  out  of  the  eatate  of  the  testator. 

Solicitors  for  plaintiff :  Oavan  Duffy  d  King. 
Solicitor  for  adult  defendants  :  Dickinson. 
Solicitors  for  infants  :  Madden  dh  BtUler. 


BEAN  V.  HARPER  &  COMPANY. 

Enfployers  and  Emplayit  Act  1890  (No.  1067),  s.  38  (1)— 2>< 
mcushinery — Proximate  cause  of  accident — Negli^jence  offei 

In  an  action  brought  by  the  plaintiff  under  sec.  38,  sub-sec.  Ij 
against  the  defendant  for  injuries  caused  by  a  defect  in  the  plant 
used  in  the  business  of  the  defendant,  the  jury  found  that  the  injur 
the  defect  in  the  plant  and  also  by  the  negligence  of  a  fellow  worki 

Held,  that  sec.  38,  sub-sec.  1,  of  Act  No.  1087  is  not  confined  \ 
defect  complained  of  is  the  tole  cause  of  the  injury,  but  that  it  i 
proved  that  such  defect  was  a  direct  and  proxiowte  cause. 

Special  Case. 

This   was  a   special   case   stated  by  a  judge  of 
Court  for  the  opinion  of  the  Full  Court.      The 
were   as   follow : — The  plaintiff,  who  was  in  the   e 
defendant R,  sued  the  defendants  for  damages  for  injt 
by  him  by  reason  of  the  defendants  providing  defe 
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aery  in  connection  with  their  business.  The  plaintiff  was 
^ed  at  the  mills  of  the  defendants,  and  on  the  occasion  of  the 
it  he  was  coming  out  of  a  doorway  near  to  a  place  where 
were  being  sent  down  a  shoot  provided  for  that  purpose. 
'  the  sacks  slipped  off  the  shoot  and  struck  and  injured  the 
ff,  owing,  as  he  alleged;  to  a  defect  in  the  shoot.  The 
ants  contended  that  the  accident  was  caused  by  the  negli- 
of  a  fellow  servant  of  the  plaintiff's,  and  not  by  reason  of  any 
in  the  shoot.  The  judge  at  the  trial  directed  the  jury  that 
accident  happened  by  reason  of  the  defect  in  the  shoot,  the 
ants  were  liable ;  but  if  the  accident  was  caused  by  the 
»nce  of  the  fellow  servant,  the  defendants  were  not  responsible ; 
the  negligence  of  the  fellow  servant  would  not  have  caused 
ddent  except  for  the  defect  in  the  shoot,  the  defendants  were 

The  jury  awarded  198{.  as  damages  to  the  plaintiff,  and  in 
to  questions  put  to  them,  found  that  the  injury  was  not 
ined  solely  by  reason  of  the  defect  in  the  shoot  nor  solely 
fa  the  negligence  of  the  fellow  servant,  but  arose  through 
onjointly.  On  these  findings  the  defendants  moved  to  set 
^e  verdict  of  the  jury  and   to  have  judgment  entered  for 

The  learned  judge  of  the  County  Court  at  the  hearing 
)  application,  stated  a  special  case  for  the  opinion  of  the 
ourt,  asking  the  questions  which  are  set  out  in  the  judgment 
Court. 

Arthur  for  the  plaintiff — The  plaintiff  in  this  case  has 
i  injury  through  the  negligence  of  the  defendant,  and  the 
mt  cannot  be  allowed  to  excuse  4iis  negligence  by  setting  up 
gligence  of  another  person.  The  negligence  of  the  other 
was  not  the  sole  cause  of  tUe  injury,  and  would  not  have 
the  injury  at  all  except  for  the  negligence  of  the  defendant, 
cident  was  caused  by  reason  of  the  negligence  of  the  defen- 
tnd  "  by  reason  of*'  does  not  mean  "  solely  by  reason  of"  : 
r.  Armstrong  (a).  Sec.  38,  sub-sec.  1,  of  the  Employers  and 
yes  Act  1890  imposes  a  duty  upon  the  employer  to  use  due 
providing  machinery  or  plant  reasonably  fit  for  the  purpose 

(a)  13  App.  Cas.  1. 
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F.G.  for  which  it  is  required.     That  being  bo,  the  employer  cannot  escape 

xg92  from  the  responsibility  thus  imposed,  and  say  that,  thoogh  the 

machinery  was  unfit,  yet  there  was  another  contributing  cause  which 
relieves  him.  In  Smith  v.  Baker  (b)  the  duty  cast  upon  the 
employer  arising  out  of  the  contract  of  employment  is  ''  a  duty  of 
taking  reasonable  ^are  to  provide  proper  appliances  and  to  maintain 
them  in  a  proper  condition."  Whatever  the  dangers  of  employ- 
ment may  be  which  the  employed  undertakes,  amongst  them  is 
certainly  not  to  be  numbered  the  risk  of  the  employer's  negligence : 
Smith  V.  Baker. 

Counsel  also  referred  to  Johnson  v.  Lindsay  d  Co.  (c). 

DuJ^  for  the  defendant — The  employer,  under  the  Act  No.  1087, 
is  to  be  liable  for  injury  by  reason  of  any  defect  if  the  accident  is 
caused  through  his  negligence  or  the  negligence  of  certain  specified 
classes  of  men,  but  beyond  those  specified  classes  the  defence  of 
*'  negligence  of  a  fellow  servant"  is  an  answer  to  the  action.  The 
only  fellow  servants  whose  negligence  cannot  be  set  up  are  specified 
in  the  sub-sees,  of  sec.  88.  The  section  is  merely  an  enlarge- 
ment of  the  employer's  liability  in  respect  of  those  particular 
classes :  Yarmx>uth  v.  France  (d) ;  Seven  on  Negligence,  p.  416. 
The  accident  did  not  arise  by  reason  of  the  defendant's  negligence 
alone,  but  also  by  reason  of  the  negligence  of  a  fellow  workman ;  that 
fellow  workman  does  not  come*  within  any  of  the  classes  mentioned 
in  the  Act,  and  therefore  his  negligence  is  as  complete  an  answer  as 
if  the  plaintiff  had  himself  contributed  to  the  accident  and  the 
defence  of  contributory  negligence  had  been  set  up.  The  intention 
expressed  by  the  Legislature  in  sees.  88  and  89,  is  to  make  the 
employer  liable  for  his  own  negligence,  subject  to  certain  cases,  and 
for  the  negligence  of  other  specified  classes  of  workmen  employed 
by  him.  The  common  law  doctrine  of  the  negligence  of  a  fellow 
servant  is  only  touched  by  sub-sees.  2,  8,  4,  and  6  of  sec.  88. 
Supposing  that  the  shoot  was  defective,  yet,  as  the  accident  was 
brought  about  by  the  negligent  independent  act  of  another  person, 
the  general  rule  is  that  the  person  whose  default  has  caused  the 
first  negligence  is  not  liable  :  Beven  on  Negligence,  p.  969.    If  a 

(&)  1891  A.C.,  p.  362.  (e)  1891  A  C.  371.  {d)  19  Q.B.D.  647,  p.  662. 
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person  commits  a  wrong  he  is  responsible  for  the  probable  and  f.o. 

reasonable  effect  of   thafc   wrong:    Clarke  v.   Chambers   {e).    It  ^^ 

certainly  was  not  a  reasonable  consequence  of  this  shoot  being  left  r — 

in  a  defective  state  that  another  person  would  use  it  negligently.  v. 

Counsel  referred  to  the  following  cases:  Smith  y.  London  and 
SoiUh'Western  Railway  Co.  (/) ;  HiU  v.  New  River  Co.  (g) ; 
Martin  y.  Connahs  Quay  Co.  (h) ;  Heske  y.  Samuelson  (i) ;  Crippg 
V.  Judge  (k) ;  WaUh  v.  Whiteley  (Z);  Thom/ia  y.  QtLai-terman  (m) ; 
Griffiths  y.  London  <t  St.  Katharine  Docks  Co.  (n)  ;  Wilson  v. 
Merry  (o). 

McArthur  in  reply  cited  the  following  cases:  Burrows  y. 
March  Oas  Co.  (p);  Chcmdier  v.  Melbourne  <t  HohsorCs  Bay 
Railway  Co.  (q). 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  [Higinbotham,  C.J.,  a'Seceett, 
and  Hood,  JJ.]  was  deliyered  by  Hood,  J.  This  is  a  special  case 
stated  nnder  sec.  185  of  the  County  Court  Act  1890  for  the  opinion 
of  this  Court.  The  plaintiff,  whilst  in  the  employ  of  the  defendants 
was  injured  through  being  struck  by  a  bag  which  fell  upon  him, 
as  he  alleged,  by  reason  of  defects  in  a  certain  shoot  used  as  a 
portion  of  the  defendant's  plant,  and  he  sued  the  defendants  for 
compensation  under  the  Employers  Act  1890.  The  action  was 
tried  in  the  County  Court  before  a  judge  and  a  jury,  when  the 
defendants  contended  that  the  injury  to  the  plaintiff  was  occasioned 
through  the  negligence  of  a  fellow  servant  and  not  by  reason  of 
any  defect  in  the  shoot.  The  jury  gave  a  verdict  for  the  plaintiff 
but  found,  in  answer  to  special  questions,  that  the  accident  did  not 
arise  solely  through  the  negligence  of  the  fellow  servant,  nor  solely 
through  a  defect  in  the  shoot,  but  arose  through  both  conjointly. 
The  defendants  then  applied  to  set  aside  the  verdict  and  enter 
judgment  for  them  on  the  ground  that  on  the  findings  they  were 


(e)    8Q.B.D.  327. 

(0    21Q.B.D.  371. 

(/)  L.B.  5  C.P.  98. 

(hi)  18  Q.B.D.  685. 

W    18  L.T.  (N.S.)  805. 

(11)    13Q.B.D.289. 

(A)    88W.B.216. 

(0)    L.R.  1  Sc.  App.  826. 

(i)    12Q.B.D.30. 

ip)  L.R.7EX.96. 

ik)  18Q.B.D.588. 

(q)    2A.J.R.53. 
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entitled  to  judgment,  or,  in  the  alternative,  for  a  new  trial,  on  the 
grounds  of  misdirection  and  verdiot  against  eyidence.  Upon  this 
application  the  learned  judge  reserved  the  following  questions  for 
the  opinion  of  this  Court : — (1)  On  the  findings  of  the  jury  in 
answer  to  the  questions  put  to  them  are  the  defendants  entitled  to 
have  judgment  entered  in  their  favour?  (1a)  Is  the  plaintiff 
entitled  to  have  judgment  entered  for  him  on  the  verdiot  of  the 
jury?  (2)  Was  there  a  misdirection  to  the  jury  in  telling  them 
that,  if  the  negligence  of  McDonald  would  not  have  caused  the 
injury  except  for  the  defect  in  the  shoot,  the  defendants  were 
liable  ?  (8)  On  this  evidence  what  would  be  the  proper  direction 
to  the  jury  ? 

By  sec.  88,  sub-sec.  1,  of  the  Employers  and  Employh 
Act  1890  it  is  enacted  that  where  personal  injury  is  caused  to 
a  workman  by  reason  of  any  defect  in  the  state  or  condition 
of  the  plant  used  in  the  business  of  the  employer,  the  workman 
shall  have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been  a  workman 
of,  nor  in  the  service  of  the  employer.  The  first  point  to  be 
considered  in  this  case  is  the  meaning  to  be  attached  to  the  words 
**  injury  caused  by  reason  of  any  defect."  Is  the  section  limited 
to  cases  where  the  defect  is  the  sole  cause  of  the  injury?  The 
jury  here  has  found  that  the  accident  by  which  the  plaintiff  was 
injured  arose  by  reason  of  two  causes,  viz.,  the  negligence  of 
McDonald,  a  fellow  servant,  luid  a  defect  in  a  shoot  used  as  part  of 
the  plant.  Is  such  a  case  within  this  section  ?  In  our  opinion  it 
is.  The  section  is  not,  we  think,  confined  to  cases  where  the 
defect  complained  of  is  the  sole  cause  of  the  injury,  but  it  applies 
if  such  defect  be  a  direct  and  proximate  cause.  In  the  present 
case  the  finding  of  the  jury,  considered  with  the  fact  of  the  position 
of  the  defendant  John  Harper  as  manager  of  the  works  amounts  to 
saying  that  the  shoot  was  not  reasonably  fit  for  use  to  the 
knowledge  of  that  defendant,  and  that  the  plaintiff  would  not  have 
been  injured  at  all  except  for  the  defect  in  the  shoot.  That  is  to 
say  they  have  found  that  the  defect  in  the  shoot  was  a  proximate 
cause  of  the  accident,  and  that  if  the  shoot  had  been  reasonably 
fit  for  its  work  McDonald's  negligence  would  have  been  harmless. 
How  then  can  it  be  said  that  the  injury  to  the  plaintiff  was  not 
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caused  by  reason  of  the  defect  when  the  defect  itself  was  an  f*o. 

immediate  caase  of  the  injary  ?    It  was  urged  for  the  defendants  1392 

that  the  plaintiff  would  not  have  been  injured  by  the  defect  in  the         ^^ 
shoot  except  by  reason  of  the  negligence  of  McDonald.     That  is  so,  «• 

but  it  does  not  follow  that  because  the  plaintiff  was  injured  by  — ^ 

reason  of  McDonald's  negligence  he  was  not  also  injured  by  reason  ^^^* 

of  the  defect.  There  may  well  be  two  direct  and  proximate  causes 
of  the  one  injury.  If  we  consider  the  object  of  the  Legislature  we 
find  that  it  was  to  increase  the  liability  of  employers.  The  Act 
as  originally  passed  into  law  was  called  "  An  Act  to  extend 
and  regulate  the  liability  of  employers  and  to  make  compensation 
for  personal  injuries  suffered  by  workmen  in  their  service" 
(60  Yic.  No.  894),  and  it  cannot  be  supposed  that  the  Legislature 
intended  that  an  employer  who  negligently  allows  his  plant  to  be 
out  of  order  should  escape  liability  when  an  accident  occurs  in  the 
use  of  that  plant  simply  because  his  negligence  was  not  the  only 
operating  cause.  So  far  as  defects  in  plant  are  concerned,  one 
limitation  on  the  liability  is  created  by  sec.  89,  sub-sec.  1,  which 
provides  that  the  defect  must  arise  or  exist  either  by  personal 
negligence  of  the  defendant  or  by  the  negligence  of  some  person 
entrusted  with  the  duty  of  seeing  after  the  plant.  Another  limita- 
tion is  provided  by  sub-sec.  8  of  the  same  section,  which  prevents 
the  workman  from  recovering  under  certain  circumstances  where 
he  knew  of  the  defect  and  failed  to  inform  the  employer.  These 
are  the  only  express  limitations  of  the  liability  of  the  employer  in 
such  cases,  and  we  see  no  reason  to  imagine  that  the  Legislature 
intended  that  any  others  should  be  implied.  We  think,  therefore, 
that  the  plaintiff  brings  his  case  within  the  Act  when  he  proves 
that  the  defect  in  the  plant  was  a  direct,  proximate,  and  efficient 
cause  of  his  injury,  that  defect  having  arisen  through  the 
defendants  negligence  and  being  unknown  to  the  plaintiff. 

The  case  then  being  within  the  Act,  the  workman  is  to  have  the 
same  remedy  as  if  he  had  not  been  in  the  service  of  the  employer,  and 
is  to  be  in  the  same  position  as  a  person  lawfully  upon  the  premises 
of  the  defendants  would  have  been.  To  an  action  brought  by  such 
a  person  injured  in  the  way  that  the  plaintiff  was  injured,  we  think 
it  dear  there  would  have  been  no  defence,  as  the  injury  wop''  *" 
have  been  caused  by  the  negligence  of  the  defendants  persor 
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F.o.  conjointly  with  that  of  their  servant,  for  both  of  which  they  are 

1392  responsible.    As  McDonald  was  in  the  defendants'  employ,  there  is 

£^  no  need  to  consider  the  elaborate  arguments  founded  upon  the 

f .  supposition  that  a  third  independent  party  had  intervened.    This 

'  view  of  the  law  disposes  of  the  first  question,  to  which  we  answer 

^*^'  *^'  "  No."  Question  1a,  we  were  informed,  was  intended  to  raise  the 
point  whether  the  plaintiff  was  entitled  to  a  verdict  on  the  general 
finding  if  we  were  adverse  to  him  upon  the  previous  question,  and 
in  that  view  it  becomes  unnecessary  to  answer  it.  To  the  second 
question,  as  it  stands,  we  answer  *'  No."  We  were  urged  to  treat 
this  question  as  relating  to  the  sufficiency  of  the  direction,  which, 
it  was  contended,  did  not  go  far  enough  in  explaining  the  law  to 
the  jury.  Such  a  defect,  however,  even  if  it  existed,  would  be  a 
non-direction,  and  we  do  not  think  that  the  point  is  raised  or  was 
intended  to  be  raised.  If  the  third  question  is  meant,  as  we 
understand  it,  only  to  apply  in  case  we  should  hold  that  there  had 
been  a  misdirection,  then  it  need  not  be  answered. 

The  defendants  must  pay  the  costs  of,  and  occasioned  by  the 
hearing  of,  this  case. 

Solicitors  for  plaintiff:  Abbott ,  Bales  dt  Beckett. 
Solicitors  for  defendants  :  Klingender,  Dickson  dt  Kiddle, 

W.  H.  M. 


JUfM  6. 


F.o.  HODGKINSON  «.  HODGKINSON. 

1392  HuMhamd  and  wife— Marriage  Act  1890  (No.  1166),  mc.  74^  sub-tee.  (5). 

In  a  suit  by  a  husband  against  a  wife  for  dissolution  of  marriage  on  the  grounds 
that  during  three  years  and  upwards  the  wife  has  **  been  an  habitual  drunkard  and 
habitually  neglected  her  domestic  duties  or  rendered  herself  unfit  to  discharge  them," 
it  is  not  required  to  show  that  the  period  of  three  years  during  which  this  conduct 
took  place  came  immediately  before  the  institution  of  the  suit ;  all  that  is  required  is 
to  prove  that  this  conduct  took  place  for  the  period  of  three  years,  whenever  that 
period  took  place. 

Appbal  from  judgment. 

Appeal  by  Jane  Wilkinson  Hodgkinson,  from  a  judgment  of 
A'Beckett,  J.  The  husband  petitioned  for  a  dissolution  of  his 
marriage  on  the  ground  that  during  three  years  and  upwards 
the  wife  had  been  an  habitual  drunkard  and  habitually  neglected 


Digitized  by 


Google 


VOL.  XVIIL]  LV  A  LVI  VICT.  396 

her  domestic  duties,  or  rendered  herself  unfit  to  discharge  them.  f.o. 

The  eyidence   showed   that  for  the  period  of  fourteen   months  ^392 

prior  to  the  institution  of  the  suit  the  wife  had  been  subjected  to     „   

treatment  for  the  cure  of  alcoholism  in  a  convent,  and  that  on  the  «. 

day  she  left  that  institution  she  had  been  served  with  the  citation. 
It  was  contended  before  the  learned  primary  judge  that  the  conduct 
mentioned  in  sec.  74  sub-sec.  (b)  of  the  Marriage  Act  1890  must 
be  habitual  conduct  during  a  period  of  three  years  immediately 
preceding  the  institution  of  the  suit,  and  that  the  intervening 
period  of  fourteen  months  prevented  the  sub-section  from  applying. 
The  learned  primary  judge,  however,  overruled  this  contention,  and 
granted  a  decree  nisi  for  dissolution  of  marriage.  From  this 
decision  the  wife  now  appealed. 

Johnston  for  the  wife  appellant — Proof  of  the  misconduct 
mentioned  in  sub-sec.  (b)  of  sec.  74  must  apply  to  a  period  of  three 
years  immediately  before  the  institution  of  proceedings.  You 
cannot  pick  out  any  period  of  three  years  of  the  domestic  union 
and  rely  on  them  as  sufficient  to  entitle  the  petitioner  to  relief 
under  the  sub-section.  Otherwise,  if  the  parties  had  been  married 
for  ten  years  and  the  wife  had  committed  the  conduct  mentioned 
for  the  first  three  years  of  married  life  and  had  been  a  reformed 
character  for  seven  years,  then  the  husband  could  still  apply  for  a 
dissolution  of  marriage. 

Woolf  (or  the  husband  respondent  was  not  called  on. 

HiGiNBOTHAM,   C.J.,   delivered  the    judgment  of    the   Court 
[HiaiNBOTHAH,  C.J.,  HoLBOTD    and    HoDOES,  J  J.] .     We  are  of 
opinion  that  the  objections  taken  to  the  judgment  of  the  learned 
primary  judge  have  not  been  supported.     The  first  objection  taken 
raises  a  question  which,  at  first  sight,  appears  to  be  desei 
some  attention.    It  has  been  argued  that  under  sec.  74,  sub- 
of  the  Marriage  Act  1890,  the  habitual  conduct  which  con 
the  right  of  the  husband  to  a  dissolution  of  marriage  mu 
been  conduct  habitually  pursued  for  the  period  therein  me] 
viz.,  three  years,  up  to  the  time  and  immediately  before  tl 
of  the  institution  of  the  suit,  and  that  in  order  to  obtain  c 
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for  a  dissolution  of  marriage  the  petitioner  mast  show  that 
wife  has  been  an  habitual  drunkard,  and  has  been  guilt 
habitual  neglect  or  habitual  unfitness  to  discharge  her  don 
duties  for  a  period  of  three  years  immediately  preceding 
institution  of  the  suit.  If  the  two  sub-sees,  (a)  and  (b)  stoo 
themselves  I  should  feel  much  pressed  with  'the  argument 
forward,  but  when  they  are  compared  with  the  two  subse( 
sub-sees,  (c)  and  (d),  the  difference  of  the  language  there 
shows  that  the  Legislature  could  not  have  intended  that  the  hal 
conduct  mentioned  in  sub-sec.  (b)  should  be  confined  to  the 
years  immediately  preceding  the  institution  of  the  suit,  fi 
sub-sec.  (c)  it  is  provided  that  where  '*  at  the  term  of  the  pres 
tion  of  the  petition  the  respondent  has  been  imprisoned  : 
period  of  not  less  than  three  years/'  etc.,  the  petitioner  mayo 
a  dissolution  of  marriage.  That  sub-sec.  confines  the  peril 
three  years  to  the  three  years  immediately  preceding  the  pree 
tion  of  the  petition.  So  also  in  sub-section  (d),  the  period 
mentioned,  viz.,  one  year,  within  which  certain  crimes  have 
committed,  is  confined  1x)  the  year  immediately  preceding 
institution  of  th^  suit.  Now  the  absence  of  words  limiting 
period  of  three  years  in  sub-sec.  (b)  appears  to  show  thii 
Legislature  did  not  intend  to  limit  the  period  to  the  three 
immediately  preceding  the  institution  of  the  suit,  and  all  tb 
required  in  order  to  obtain  the  relief  given  by  sub-sections  (a 
(b)  is  to  prove  the  desertion  or  habitual  conduct  for  the  f 
mentioned  whenever  that  period  took  place.  It  may  be  that  J 
habitual  conduct  was  proved  for  the  period  mentioned*  at  a 
long  anterior  to  the  institution  of  the  suit,  the  husband  or  wi 
the  case  might  be,  would  be  unable  to  obtain  the  relief  so 
because,  if  the  time  had  long  since  expired  and  the  instituti< 
the  suit  had  been  delayed  without  any  sufficient  cause  assi 
the  Court  might  refuse  to  grant  relief,  as  the  Legisl 
does  not  intend  to  render  the  grant  of  relief  compulsory  y 
the  application  for  it  is  not  made  within  a  reasonable 
But  where  delay  cannot  be  alleged,  and  is  not  alleged,  we 
that  it  is  not  necessary  to  show  that  the  expiry  of  the 
mentioned  in  sub-section  (b)  took  place  immediately  precedin 
institution  of  the  suit. 
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The  second  gronnd  of  objection  is  answered  by  the  jadgment  f.o. 

itself.     It  has  been  contended  that  the  evidence  did  not  justify  1392 

the  conclusion  that  the  respondent  had  been  an  habitual  drunkard    ^o^I^gojf 
and   had,  during   a  period  of  three  years,  habitually    neglected  v.- 

her  domestic  duties  or  rendered  herself  unfit  to  discharge  them.  

The  learned  judge,  we  think,  has  found  that  the  evidence  proved  Siginboiham.CJ. 

that  neglect  and  unfitness  daring  that  period,  and  his  judgment 

based  on  findings  of  fact  upon  evidence  most  conflicting,  and  which 

caused  great  doubt  in  his  mind,  will  not  be  overruled  by  us.     The 

whole  of  his  language  implies  that  the  evidence  of  the  respondent's 

frequent  unfitness  to  discharge  her  domestic  duties  led  him  to  the 

conclusion  that  she  was  an  habitaal  drunkard. 

The  appeal  has  failed  on  both  grounds  and  must  be  dismissed 
with  costs. 

Proctors  for  the  respondent  appellant :   McKean  dc  Leonard. 

Proctors  for  the  petitioner  respondent :   Pentlandy  Roberts  dt 

Thompson. 

A.  P.  M. 


[IN    CHAMBERS.]  1892 

BROWNE  V.  ROYAL  PERMANENT  BUILDING  SOCIETY.  *^*"'  ®'/^' 

BmUding  SwsieHes  Act  1890  (No,  1068), *«>.  29, ntb-MecZ,— Voluntary  diuolutUm-^     A'Bwkett,  J. 
JudgmmU  obtained  cigainat  society — Stay  of  execution — Eights  of  creditor  after 
proeeedinge  for  voluntary  diesolution  heme  commenced. 

Proceedings  for  disiolotion  taken  by  a  building  sooietj  under  the  provisions  of 
sub-sec.  S,  sec.  29,  of  the  Act  No.  1068  are  not  equivalent  to  the  voluntary  winding 
up  of  a  company.  A  creditor  who  has  obtained  a  judgment  against  a  building 
society  which  is  in  course  of  dissolution  under  the  above  section  may  notwithstanding 
enforce  his  judgment  by  execution. 

Appuoation  on  hehalf  of  the  defendants  for  an  order  that 
execution  and  all  further  proceedings  be  stayed  on  the  ground  that 
the  defendant  society  was  in  course  of  Toluntary  dissolution  under 
the  proTisions  of  sec.  29,  sub-sec.  8,  of  the  Building  Societies 
Act  1890.  The  plaintiff  had  obtained  a  judgment  against  the 
defendant  society. 

WeigaU  in  support — The  defendants  are  protected,  because  they 
are  in  a  position  equivalent  to  that  of  a  company  which  is  being  — 
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volantarily  wound  up.     He  cited  Gray  v.  AustraUan  Deposit  and 
Mortgage  Bank  (a) ;  Liverpool  Household  Stores  Association  (6). 

Isaacs  to  oppose — ^A  creditor  must  Dot  be  obstructed  in  his 
rights  because  the  members  of  a  society  choose  to  go  into  a 
voluntary  dissolution.  In  this  case,  too,  the  instrument  of  dissolu- 
tion can  be  shown  to  be  a  document  not  complying  with  the 
requisites  mentioned  in  the  Act. 

Cur.  adv.  vuU, 


a'Beceett,  J.  This  is  a  case  in  which  judgment  has  been 
obtained  against  the  society,  and  immediately  afterwards  a  summons 
was  heard  on  an  application  by  the  defendant  for  an  order  that 
execution  and  all  further  proceedings  should  be  stayed  on  the 
ground  that  the  society  was  in  course  of  voluntary  dissolution 
under  the  provisions  of  sec.  29  of  the  Building  Societies  Act  1890 
(No.  1068).  In  support  of  the  application  it  has  been  said  that 
this  society  has  availed  itself  of  one  of  the  provisions  of  sec.  29, 
namely,  sub-sec.  8.     This  sub-section  provides  : 

'*In  cases  where  no  maimer  is  prescribed  by  its  rales  by  dissolution  with  the 
consent  of  three-fourths  of  the  investing  members  holding  not  less  than  two-thirds 
in  value  of  the  investing  shares  in  the  society  then  current  testified  by  their  signatures 
to  the  instrument  of  dissolution.    The  instrument  of  dissolution  shall  set  forth — 

(▲)  The  liabilities  and  assets  of  the  society  in  detail. 

(b)  The  number  of  members  and  the  amount  standing  to  their  credit  in  the  books 
of  the  society. 

(o)  The  claims  of  depositors  and  other  creditors  and  the  provision  to  be  made  for 
their  payment. 

(d)  The  intended  appropriation  or  division  of  the  funds  and  property  of  the  society. 

(b)  The  names  of  one  or  more  persons  to  be  appointed  trustees  for  the  spedal 
purpose  of  winding  up  the  society,  and  their  remuneration. 

Alterations  in  the  instrument  of  dissolution  may  be  made  with  a  like  consent 
testified  in  the  same  manner.  The  instrument  of  dissolution  and  all  alterations 
therein,  shall,  when  signed  by  the  required  number  of  members,  be  transmitted  to  the 
Registrar,  together  with  a  statutory  declaration  by  the  secretary  verifying  the 
ugnatures  thereto,  and  that  it  is  signed  by  the  required  number  of  members,  and 
shall  thereupon  be  registered  by  the  Reg^trar,  and  shall  be  binding  upon  all  the 
members  of  the  society." 

In  support  of  the  application,  it  was  suggested  that  proceedings 
under  this  section  were  equivalent  to  a  voluntary  winding  up,  and 


(a)  13A.L.T.  280. 


(h)  4  Time$  Bep.  722. 
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that  a  society  being  dissolved  nnder  this  section  should  have  the 
same  protection  from  the  claims  of  its  creditors  as  a  company 
receiyes  which  is  being  voluntarily  wound  up.  I  see  no  reason  to 
adopt  this  argument.  Even  assuming  that  all  the  provisions  of  the 
8rd  sub-section  have  been  complied  with,  I  would  still  say  that  that 
sub-section  merely  provides  a  means  by  which  a  society  or  its 
members  may  settle  among  themselves  a  scheme  for  dissolution, 
and  cannot  bind  anyone  else.  It  would  be  an  extraordinary  thing 
if  by  proceeding  under  this  section  they  could  frustrate  the  legal 
rights  of  a  creditor.  I  do  not  regard  this,  scheme  for  dissolution  as 
obstructing  the  rights  of  creditors  any  more  than  the  rights  of 
creditors  of  a  private  person  would  be  obstructed  because  his  debtor 
had  made  some  arrangement  with  certain  of  his  creditors.  It  is, 
therefore,  in  my  opinion,  quite  unnecessary  to  enquire  whether  the 
proposed  scheme  satisfies  the  requirements  of  the  Act.  It  has  been 
suggested  that  I  have  a  discretion  in  the  matter,  but  even  if  I  had 
I  should  not  exercise  it  in  this  case,  as  the  signatures  to  the 
instrument  of  dissolution  have  not  been  properly  verified.  All  I 
decide,  and  without  any  doubt,  is  that  a  Court  should  not  obstruct 
a  creditor  by  reason  of  any  arrangement  made  by  a  society  under 
this  section.     I  refuse  the  application  with  costs. 
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Solicitors  for  plaintifT :  Crisp,  Lewis  it  Hedderwick. 
Solicitors  for  defendants  :  Davies,  Piice  dt  Wighton. 


A.  P.  M. 


Digitized  by 


Google 


400  SUPREMB  COURT :  V ICTOBIA.  [  V.  L.  & 


P.O.  Ik  bb  CHATSWORTH  ESTATE  COMPANT,  Exfabtb  MARRIOTT. 

2gg2  Compamgf — MecUfieation  of  regitter—Sham  held  in  truH  uuiil  trtmifer^^lV&mftr 

JwmeS,9,  of  sharM  bjf  tnutee. 

'"''^  M.,  an  aooonntant  in  The  Real  Estate  Bank,  took  a  timnafer  of  iharei  in  Tlie 

Ohatsworth  Estate  Company,  and  became  registered  as  holder  in  respect  of  such 
shares.  A  deed  was  executed  between  M.  and  The  Real  Estate  Bank,  whereby 
it  was  declared  that  M.  should  hold  the  shares  subject  to  the  direction  of  the 
bank,  and  should  transfer  them  as  required  by  the  bank,  and  until  such  transfer 
should  stand  possessed  of  the  shares  in  trust  for  the  bank  ;  the  bank  undertook  to 
indemnify  M.  against  all  losses.  Subsequently,  after  the  execution  of  the  de(*d, 
M.  transferred  the  shares  «t  the  direction  of  the  bank  to  some  nominee  of  the 
bank,  whose  name  did  not  appear.  The  Chatsworth  Estate  Company  went  into 
liquidation.  M.  then  applied  to  have  the  register  of  the  company  rectified  by 
removing  his  name  and  substituting  the  name  of  the  bank  therefor. 

Held,  that  as  soon  as  the  shares  had  been  transferred  by  M.  at  the  request 
of  the  bank,  his  duties  as  trustee  ceased,  and  that  he  was  entitled  to  have  the  register 
rectified. 

Appeal  from  judgment. 

This  was  an  appeal  from  an  order  made  by  Williams,  J.,  in  the 
Practice  Court,  directing  the  name  of  H.  G,  Marriott  to  be  removed 
from  the  register  of  The  Chatsworth  Estate  Company,  and  directing 
the  name  of  The  Beal  Estate  Bank  to  be  substituted  therefor.  It 
appeared  from  the  affidavits  that  the  directors  of  The  Beal  Estate 
Bank,  in  whose  possession  the  scrip  for  the  shares  was,  requested 
Marriott,  who  was  the  accountant  of  the  bank,  to  take  a  transfer  of 
the  shares  in  his  own  name.  Marriott  deposed,  in  his  affidavit, 
that  he  signed  the  transfer  under  pressure,  fearing  that  his  refusal 
might  jeopardise  his  position  in  the  bank.  A  deed  was  executed 
by  the  bank  and  Marriott^  containing,  inter  alia^  the  following 
clause : — 

"  That  the  said  H.  G.  Marriott  his  heirs  etc.  shall  and  will  at  all  times  hereafter 
at  the  request  costs  charges  and  expenses  of  the  said  bank  its  successors  or  assigns 
assure  transfer  assign  and  dispose  of  the  said  hereinbefore  recited  shares  or  any 
number  or  numbers  thereof  and  all  rights  privileges  and  benefits  thereunder  unto 
the  said  bank  its  successors  or  assigns  or  as  it  or  they  shall  direct  or  require  and  for 
the  purposes  aforesaid  or  any  of  them  to  do  sign  and  execute  all  matters  deeds 
instruments  writings  assurances  and  things  which  shall  be  necessary  in  the  premises 
and  that  in  the  meantime  and  until  any  such  assurance  transfer  or  assignment  as 
aforesaid  he  the  said  H.  G.  Marriott  his  heirs  etc.  shall  and  will  stand  possessed  of 
the  said  shares  and  premises  and  the  rights  privileges  and  benefits  derivable  there- 
under in  trust  only  and  for  the  sole  use  and  benefit  of  the  said  bank  its  suooeaors  or 
assigns." 
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Then  the  deed  contained  a  claose  guaranteeing  Marriatt  in  the 
following  words : — 

**  The  said  bank  will  daly  and  punctually  pay  all  calls  and  other  outgoings  and 
all  and  every  other  claims  or  claim  of  any  natnre  or  description  whatsoever  which 
shall  be  legally  due  and  payable  by  the  holder  registered  proprietor  or  owner  of  the 
hereinbefore  recited  shares  and  premises  and  will  at  all  times  hereafter  keep  the  said 
H.  G-.  Mairiott  his  heirs  etc.  fully  indemnified  against  all  actions  proceedings  Builds 
eUims  demands  damages  costs  and  expenses  which  the  said  H.  G.  Marriott  his  heirs 
etc.  may  have  incurred  or  sustained  or  may  incur  or  sustain  or  be  put  to  in  couse- 
qnence  of  or  by  reason  of  his  accepting  and  acting  or  having  accepted  or  acted  in  the 
said  tnut." 

Snbseqnently,  though  at  what  date  did  not  appear,  Marriott 
transferred  the  shares  by  the  direction  of  the  bank.  It  was  nott 
alleged  to  whom  the  transfer  was  made.  After  the  transfer  was 
made  The  Ghatsworth  Estate  Company  went  into  liquidation,  and 
Marriott,  finding  that  his  name  was  still  on  the  register,  applied  to 
the  Court  for  rectification  of  the  register  by  substituting  the  name 
of  The  Beal  Estate  Bank  for  his.  The  application  was  made  to 
Williams,  J.,  who  made  the  order  as  sought.  The  Beal  Estate 
Bank  now  appealed  from  that  order. 

Fink  and  Topp  for  the  appellants. 

Higgins  for  the  respondent  Marriott. 

Meickinnon  for  the  liquidator  of  The  Ghatsworth  Estate 
Company. 

HioiNBoTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiGiMBOTHAM,  G.J.,  HoLHoYD  and  HoDGEB,  JJ.] .  We  are  of 
opinion  that  this  appeal  must  fail,  and  that  the  order  of  the  learned 
judge  must  be  affirmed.  The  point  to  which  the  arguments  were 
directed  is,  we  think,  a  simple  point,  and  it  arises  upon  the  deed 
executed  on  the  24th  August  1891  between  the  respondent  Marriott 
and  the  appellant  the  Beal  Estate  Bank. 

It  appears  from  that  deed  that  Marriott,  who  was  the  accountant 
of  the  bank,  became  the  purchaser  and  owner  of  17>600  shares  as 
troatee  for  the  bank,  and  that  those  shares  were  paid  for  by  moneys 
the  property  of  the  bank.  For  some  reason,  not  disclosed,  it  was 
the  desire  of  the  bank  that  its  ownership  should  not  be  apparent, 
and  it  according^  procured  the  accountant  Marriott  to  take  over 
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986  shares,  and  to  become  registered  in  respect  of  the  sai 
n  name.  He  states  that  he  was  compelled  to  do  s< 
sition*  in  which  he  stood,  and  the  apprehension  lest  h 
feit  that  position  if  he  refused  to  become  the  registered 
lat  compulsion  is  not  a  legal  compulsion  that  can  be  re 
something  which  would  relieve  him  from  the  liability  \ 
purred  by  his  own  act  in  executing  the  deed,  and  it 
plain  the  circumstances  under  which  it  was  agreed  tha 
t  the  bank  should  be  registered  as  owner  of  these  shar* 
ms  upon  which  he  should  become  the  registered  o? 
ould  hold  the  shares  for  the  bank,  and  the  period  for  \ 
ould  remain  trustee  for  the  bank,  are  all  determined  by 
the  24th  August  1891.  (His  Honor  read  the  terms  of  t 
ie  trust  created  by  that  instrument  is  limited  to  the  tim 
lich  Marriott  holds  these  shares,  and  prior  to  the  time 
signs  them,  or  otherwise  disposes  of  them,  either  to  the 
the  manner  the  bank  shall  direct.  As  soon  as  that  tim 
has  discharged  the  duties  he  assumed  as  trustee,  and  i 
the  meantime,  after  the  execution  of  the  deed  and  I 
iposes  of  these  shares  in  accordance  with  the  directioi 
nk,  that  he  engages  to  hold  and  stand  possessed  of  tt 
•  the  benefit  of  the  bank.  The  bank,  on  the  other  hani 
lemnity  clause  secures  him  against  all  liability  which 
mr  by  virtue  of  his  acceptance  of  this  trust,  and  that  ^ 
ght  include  all  liabilities  which  devolved  upon  him  aftei 
iigned  the  shares  according  to  the  directions  of  the  bi 
fore  some  other  person  had  taken  his  place  on  the  registe 
it  being  the  engagement  entered  into,  it  appears  that 
)  following  year,  in  February  1892,  the  bank  went  into 
n,  and  at  some  time,  it  does  not  appear  exactly  whei 
ne  time  before  the  bank  went  into  liquidation,  the  dii 
3  bank  requested  Marriott  to  transfer  the  shares  meni 
9  affidavit.  To  whom  these  shares  were  directed  to  be  tn 
es  not  appear,  nor  does  it  clearly  appear  when  the  trai 
ide,  but  it  must  be  assumed  that  it  was  sometime,  howei 
er  the  deed  was  executed.  The  terms  of  the  deed  con 
it  the  direction  or  request  to  transfer  is  something  whicl 
bsequent  to  the  execution  of  the  deed.    The  deed  indie 
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time  the  shares  had  not  been  transferred,  and  it  must  be 
i,  we  think,  from  the  language  of  the  deed  that  it  contem- 
a  fntnre  request  to  transfer  the  shares.      As  soon  as   the 
are  transferred  the  duty  of  the  trustee  ceases.     The  bank  is    Ci 
ieved  from  its  indemnity  at  that  time.     Marriott  is  relieved 
le  duties  of  the  trust,  and  for  the  purpose  of  being  effectually      ^ 
1  he  made  the  application  to  rectify  the  register  by  sub-  ^ 
ig  the  name  of  the  bank  for  his  name.    We  think  he  was 
1  to  obtain  the  relief  which  the  Court  below  has  granted, 
rgument  below  appears  to  have  proceeded  upon  entirely 
it  grounds  from  those  presented  to  this  Court.     The  argu- 
ippears  to  have  been  directed  to  the  question — how  far  a 

could  or  could  not  compel  his  cestui  que  trust  to  accept  a 
ktion  of  the  trust  ?  In  this  Court  it  has  become  apparent 
le  real  question  turns  upon  the  construction  of  the  deed 
>d  between  the  parties.  We  have  no  doubt  upon  the  proper 
iction  of  that  deed,  and  the  fact  which  has  been  disclosed 
le  transfer  was  actually  made  before  The  Chatsworth  Estate 
ny  went  into  liquidation,  that  the  applicant  is  entitled  to 
ief  which  he  has  asked  for.  The  appeal  will  be  dismissed 
inst  the  respondent  Marriott,  with  costs.  The  Chatsworth 
Company  must  abide  its  own  costs. 

Appeal  dismissed. 

icitors  for  the  appellant :  Fink,  Best  d  P.  D.  PhiUips. 
icitors  for  the  respondent :  Smart  d  Walker. 
icitors  for  the  liquidator  :  Blake  d  RiggaU. 

w.  H.  M. 
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F.O.  THOMSON  V,  SCHAEFER  (CoHSir,  Claxuawl  tb  Ihtbbpuiidib  mmj> 

ASSIONXB    IS  IVBOLTBKOr). 

1H92 

Jun€  13.         Imolvenetf  Act  1890  ("No.  1102J,  ««<?#.  76,  77— Supreme  Court  Act  1890  fNo.  1142), 

tee,  104 — Foreign  attachmeni — Seizure   without  tale  by  theriff—Subtequeni 

tequettration  of  debtor^t  eHcde, 

The  plaintiff  (execution  creditor)  obtained  a  judgment  against  a  debtor,  haying 
preyiously,  by  a  writ  of  foreign  attachment,  attached  all  the  property  of  the  debtor 
^n  the  hands  of  a  third  party.  The  sheriff  levied  npon  this  property,  but  before  it 
was  sold  the  estate  of  debtor  was  placed  under  sequestration.  On  interpleader 
summons, 

Meldf  that  the  fact  that  judgment  was  preceded  by  a  writ  of  foreign  attachment 
did  not  constitute  any  exception  to  the  operation  of  sec.  76  of  the  Intoteeneg 
Act  1890,  that  the  plaintiff  was  not  entitled  to  any  charge  or  security  upon  the 
proceeds  of  the  sale  of  such  property,  but  that  the  assignee  in  insoWency  wu 
entitled  to  possession  of  the  goods  free  from  any  chai^  in  fiiTOur  of  the  plaontiff  for 
the  benefit  of  all  the  creditors. 

Special  Case. 

This  was  a  special  case  upon  an  interpleader  sommons  stated 
by  Hodges,  J.,  for  the  opinion  of  the  Full  Conrt.  The  special  case 
was  as  follows : — 

1.  This  action  was  commenced  on  the  18th  of  November  1891, 
by  a  writ  of  summons  whereby  the  plaintiff  claimed  against  the 
defendant  609Z.  16«.  9d.  for  principal  and  interest  dae  npon  fire 
bills  of  exchange  accepted  by  the  said  defendant,  and  for  notarial 
charges  and  exchange  paid  in  respect  thereof. 

2.  The  said  writ  of  sammons  was  returned  non  est  inventm^ 
and  thereupon,  on  the  21st  of  November  1891,  the  plaintiff  issued 
a  writ  of  foreign  attachment  in  the  said  action  directed  to 
E.  G.  Schaefer,  of  Lonsdale  Street,  Melbourne,  and  Wilson  Street, 
Gaulfield,  in  the  colony  of  Victoria,  importer,  for  the  purpose  of 
attaching  in  the  hands  of  the  said  E.  O.  Schaefer  the  lands  and 
other  hereditaments,  moneys,  and  chattels,  bills,  bonds,  and  other 
property  of  whatsoever  nature  in  the  custody  or  under  the  control 
of  the  said  E.  G.  Schaefer  at  the  time  of  the  service  of  the  said 
writ  of  foreign  attachment  belonging  to  the  said  defendant,  or  to 
which  or  in  which  the  said  defendant  was  legally  or  equitably 
entitled  or  otherwise  beneficially  interested,  and  all  debts  of  every 
kind  due  by  the  said  E.  G.  Schaefer  to  the  said  defendant,  and 
the  said  writ  of  foreign  attachment  was  duly  served  on  the  said 
E.  G.  Schaefer  on  the  21st  day  of  November  1891. 
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18th  day  of  December  1891,  the  plaintiff  duly 
judgment  against  the  defendant  in  this  action  for 
)l.  16s.  dd.  and  802.  7s.  costs  of  suit. 
18th  day  of  December  1891,  a  writ  of  ^.  fa.  was 
e  said  judgment  and  lodged  with  the  sheriff  of  the 
Lck  for  execution. 

L8th  December  1891,  the  said  sheriff  leyied  under 
Ifi.fa.  upon  the  stock-in-trade  and  other  goods  and 
said  defendant  then,  and  at  the  time  of  service  of 
of  foreign  attachment,  in  the  custody  of  the  said 
>,  as  manager  in  Victoria  of  the  defendant's  business 

28rd  of  December  1891,  the  estate  of  the  above- 
ut,  Philip  Paul  Schaefer,  was  placed  under  seques- 

and  in  accordance  with  the  provisions  of  the 
\  1890,  in  the  hands  of  the  above-named  claimant, 
Cohen,  as  one  of  the  assignees  of  insolvent  estates, 
has  been  appointed. 

1  the  6th  January  1892,  an  interpleader  summons  was 
e  sheriff  of  the  Central  Bailiwick  in  this  action  calling 
Son  and  the  said  claimant,  Samuel  Henry  Cohen,  as 
Eis  aforesaid,  to  appear  before  a  judge,  and  state  the 
ticulars  of  their  respective  claims  to  the  said  stock-in- 
id  chattels  seized  by  him  under  the  said  writ  olfi.fa. 

2oth  January  1892,  the  said  sheriff,  by  order  of 
ood  made  herein,  dated  the  19th  January  1892,  sold 
in-trade,  goods,  and  chattels  as  aforesaid  claimed  by 
b1  Henry  Cohen  as  assignee,  and  the  same  realised 
){.  8«.  6(2.,  which  he  now  holds  in  place  of  the  said 

goods,  and  chattels  as  aforesaid, 
ion  for  the  opinion  of  the  Court  is  whether  the 
tied  to  a  charge  or  security  upon  or  in  respect  of  the 
>9Z.  8«.  6(2.,  the  proceeds  of  the  said  stock-in-trade, 
,ttels  sold  by  the  said  sheriff  to  the  extent  of  his  said 
},  and  whether  he  is  entitled  to  have  such  proceeds 
m  accordingly, 
rt  shall  be  of  opinion  that  the  said  Samuel  Henry 

assignee  as  aforesaid  is  entitled  to  the  said  sum  of 
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F.c.  2891.  Ss.  6(2.9  free  from  any  charge  or  secarity  thereon  in  favour  of 

1892  the  plaintiff  as  aforesaid,  then  judgment  shall  be  entered  up  for 

THoicBoir  ^^^  ^^  *^®  special  case  herein  for  2391.  Ss.  6d.  and  his  costs. 
V.  If  the  Court  shall  be  of  opinion  that  the  plaintiff  is  entitled  to 

SCHABVBS 

the  said  charge  or  security,  or  ix)  have  the  said  proceeds  paid  over 
to  him,  then  judgment  shall  be  entered  for  the  plaintiff  on  the 
special  case  herein  for  2891.  8s.  6^.  and  his  costs. 

Bryant  for  Thomson  (the  execution  creditor)  the  plaintiff — 
Thomson  is  a  secured  creditor  within  the  meaning  of  sec.  67, 
sub-sec.  6t  of  the  Insolvency  Act  1890.  The  writ  of  attachment 
and  the  seizure  by  the  sheriff  bring  him  within  that  sub-section. 
In  Watson  v.  Morrah  (a)  it  was  decided  that  a  creditor  who  had 
served  a  garnishee  order  nisi  was  a  secured  creditor.  In  Lauratet  y. 
McCracken  (b)  it  was  held  that  property  attached  by  a  writ  of 
foreign  attachment  passed  on  insolvency  to  the  official  assignee. 
The  word  "  levied  "  in  sec.  104  of  the  Supreme  Court  Act  1890 
means  seizure  without  sale.  Sec.  104  of  the  Supreme  Court 
Act  1890  makes  an  exception  to  the  operation  of  sec.  76  of  the 
Insolvency  Act  1890,  which  places  property  seized  and  not  sold  in 
the  same  position  as  other  portions  of  the  insolvent  estate. 

Counsel  also  cited :  In  re  Kennedy  exparte  Taiterson  (c) ; 
Levy  V.  Lcveli  (d) ;  Exparte  Sears  in  re  Price  (e). 

Higgins  for  the  assignee  in  insolvency — ^All  the  rights  of  the 
judgment  creditor  under  the  writ  of  attachment  are  swept  away  after 
sequestration.  The  words  of  sec.  76  of  the  Insolvency  Act  1890 
are  clear  and  conclude  the  whole  matter. 

HiGiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiGiNBOTHAM,  C.J.,  HoLBOYD  and  HoDGES,  JJ.] .  We  think  that 
the  question  raised  by  this  special  case  is  determined  by  the  language 
of  section  76  of  the  Insolvency  Act  1890,  which  provides  that — 

<*  Farther  ezecation  of  any  judgment  or  prooees  against  the  perton  or  propertj  of 
an  insolvent  shall,  after  an  order  of  sequestration  of  such  estate  has  heen  made,  be 
stayed,  and  the  person  having  right  to  such  judgment  may  prove  his  debt  against 
the  insolvent  estate ;  and  where  any  property  has  been  smed  or  attached  by  legd 

(a)    6  y.L.B.  (L.)  134.  (d)    14  Ch.  D.  234. 

(ft)   8V.R.  (L.)41.  (e)    17  Ch,  D.  74. 

(e)   13A.L.T.227. 
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I  and  has  not  been  sold,  such  propertj  shall  be  placed  ander  sequestration  in 
ae  manner  as  any  other  part  of  the  insoWent  estate.'* 

jec.  77  provides  that — 

nj  creditor  who  shall  be  prevented  by  the  sequestration  of  the  debtor's 
from  proceeding  to  sell  under  an  execution  levied  before  the  order  of  seques- 
waspiade  shall  be  entitled  to  be  paid  hia  taxed  costs  incurred  in  the  uction, 

other  proceedings  under  which  such  execution  issued  out  of  the  proceeds  of : 

)lTent  estate,  but  no  such  payment  shall  exceed  601." 

I  the  case  of  an  ordinary  judgment  creditor,  there  can  he  no 
as  to  the  meaning  and  effect  of  these  words  of  the  Insolvenq/ 
If  the  judgment  creditor  has  proceeded  to  the  stage  at  which 
rit  of  execution  has  been  issued  and  the  property  seized  but 
Id,  the  action  is  stayed,  and  all  the  property  seized  is  applied 
i  benefit  of  all  the  creditors,  including  the  execution  creditor, 
3  enabled  to  recover  his  costs  up  to  a  certain  amount.  We 
there  is  no  distinction  created  by  the  fact  that  in  the  present 
idgment  was  preceded  by  a  writ  of  foreign  attachment  under 
ipreme  Court  Act  1890.  We  think  there  is  no  ground  for 
;  that  there  is  any  distinction  whatever.  The  words  of  the 
enq^  Act  are  too  plain  to  permit  of  any  doubt  on  the  subject, 
rgument  proceeded  upon  certain  words  which  appear  in  the 
lent  in  the  case  of  Lauratet  v.  McCracken  (/),  words  not 
J  free  from  obscurity,  and  upon  the  meaning  to  be  attached  to 
ord  "  levy  "  in  sec.  104  of  the  Supreme  Court  Act  1890. 
>  not  think  it  necessaiy  in  the  present  case  to  deal  with  either 
^ords  referred  to  in  that  decision  or  the  construction  of 
94.  Whatever  may  be  the  meaning  of  the  words  *'  execution 
**  in  sec.  104  of  the  Supreme  Court  Act  1890,  we  think  that 
>rms  of  the  Insolvency  Act  cover  the  facts  of  this  case,  and 
0  distinction  is  created  by  the  fact  that  the  writ  of  foreign 
ment  preceded  the  obtaining  of  the  judgment  and  the  issue 
writ  of  execution.  We  therefore  answer  the  question  that 
3l  Henry  Cohen,  as  such  assignee,  is  entitled  to  the  sum  of 
Bs.  6d.,  free  from  any  charge  in  favour  of  the  plaintiff,  and 
lent  will  be  entered  accordingly. 

hcitors  for  plaintiff:  Cohen,  Pavey  d  WiUon, 
ilicitors  for  defendant :  Braham  d  Pirani. 

A.  F.  M. 
(/)  8  V.B.  (L.),  p.  45. 
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F.C.  FORAN  V.  DERRICK. 

1802  Defamation — Evidence — Pnblie  policy — Objection  to  produce  by  head  of  pnHic 

June"  16.  department — Secondary  evidence. 

Where  a  penon  who  as  Minuter  haa  charge  of  a  docmnent,  and  who  u  qualified 
by  his  position  to  have  an  opinion  whether  the  production  of  the  document  would  be 
objectionable  on  the  ground  of  public  policy,  objects  on  this  ground  to  produce  it, 
the  Court  will  det-ermine  the  question  of  admissibility  by  reference  to  the  opinion  of 
the  Minister.* 

The  proper  mode  in  which  objection  to  produce  such  a  document  sliould  be  made 
is  for  the  Minister  to  attend  in  Court  and  state  his  objection.  If  a  Minister  Instead 
of  attending  himself  sends  a  subordinate  to  Court  to  object  to  produce  the  document, 
this  mode  of  taking  the  objection,  although  irregular,  may  be  accepted  by  the 
Court. 

If  the  original  document  cannot  be  produced  on  the  grounds  of  public  policy, 
secondary  evidence  of  its  contents  cannot  be  given. 

Appeal  from  Gonnty  Coart. 

The  plaintiff  appellant  sued  the  respondent  for  libel,  claiming 
5001.  as  damages.  The  defences  raised  in  the  Conrt  below 
were :  (1)  No  publication ;  (2)  Privilege ;  (8)  Justification  on 
the  ground  that  the  statements  complained  of  were  true. 
When  the  alleged  cause  of  action  arose,  the  defendant  was  a 
head  teacher  at  a  State  school,  and  the  plaintiff  was  an 
assistant  teacher  in  the  same  school,  and  the  alleged  libel  was 
contained  in  a  letter  written  by  the  defendant  to  the  Education 
Department  charging  the  plaintiff  with  committing  improper  acts 
in  the  discharge  of  his  duties  as  a  teacher.  At  the  hearing  the 
plaintiff  applied  for  the  production  of  this  letter  from  a  witness 
whom  he  called — the  Secretary  of  the  Department  for  Education — 
who  stated  he  had  the  letter  in  his  possession.  The  witness,  however, 
refused  to  produce  the  letter  on  the  ground  of  public  policy,  under 
special  instructions  from  the  Minister  of  Education.  The  plaintiff 
then  applied  to  be  allowed  to  give  secondary  evidence  of  the 
contents  of  the  letter,  but  the  learned  judge  of  the  County  Court 
held  that  such  secondary  evidence  was  inadmissible ;  the  plaintiff 
thereupon  applied  for  a  nonsuit,  and  the  learned  judge  nonsuited 
him  accordingly.  The  plaintiff  then  obtained  an  order  nisi^  calling 
on  the  defendant  to  show  cause  why  this  decision  should  net  be  set 
aside  on  the  grounds  that  the  judge  of  the  County  Court  was  wrong 
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in  holding  that  the  letter  shoald  not  be  produced  on  the  ground  i^*o. 

of  pnblic  polioy,  and  that  secondary  evidence  of  its  contents  was  1802 

inadmiBsible. 


Box,  for  the  respondent  to  show  cause,  was  stopped  by  the 
Court,  after  having  stated  the  facts. 

The  appellant  in  person  to  move  the  rule  absolute — ^I  elected 
to  be  non-suited  in  deference  to  the  opinion  of  the  learned  judge, 
but  that  does  not  prevent  the  non-suit  from  being  a  matter  of 
appeal :  Davidson  v.  Brown  (a) ;  Harvey  v.  Shire  of  St.  Arnaud  (b) ; 
Oriffin  V.  Ross  (c) ;  O'MaUey  v.  Elder  {d).  As  to  the  admission  of 
secondary  evidence  of  the  letter :  Stephen's  Digest  of  the  Law  of 
Evidence,  art.  72;  Stowe  v.  Quemer  (e).  As  to  the  exclusion  of 
the  document  on  grounds  of  public  policy :  Spitzel  v.  Beekx  (f) ; 
Taylor  on  Evidence,  pp.  819,  820. 

HioiNBOTHAM,  C.J.  This  was  an  order  nisi  to  show  cause  why 
an  order  made  by  Judge  Hamilton  in  the  County  Court  at 
Melbourne,  on  the  27th  of  April  last,  whereby  the  plaintiff  was 
nonsuited,  should  not  be  set  aside.  The  order  nisi  was  obtained 
on  two  grounds — ^first,  that  the  learned  judge  in  deciding  that  the 
document  containing  the  libel  on  which  the  action  was  based  should 
not  be  produced  on  the  grounds  of  public  policy  was  wrong ;  and, 
secondly,  that  the  decision  of  the  learned  judge  that  secondary 
evidence  of  its  contents  was  inadmissible  was  wrong. 

The  action  was  brought  by  the  plaintiff  against  the  defendant 
for  libel,  and  the  plaint  set  forth  certain  allegations  alleged  to 
be  libellous  which  were  made  by  the  defendant  of  the  plaintiff. 
The  plaintiff,  in  proving  his  case,  found  it  necessary  to  produce 
a  certain  letter  addressed  by  the  defendant  to  the  Department 
of  Education,  that  being  the  letter  upon  which  the  allegations 
in  the  plaint  were  based.  The  plaintiff  called  as  a  witness 
Mr.  Q.  Wilson  Brown,  who  had  been  a  previous  secretary  to  the 
Board  of  Education.     He  did  not  produce  the  letter.     The  plaintiff 

(«)  5  V.L.R.  (L.)  288.  (d)    2  V.L.E.  (L.)  39. 

(b)  5  V.L.R.  (L.)  312.  (e)    L.R.  5,  Ex.  155. 

(c)  11  V.L.R.  188.  (/)  16  V.L.R.,  p.  664. 


FOBAN 

o. 
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then  called  Mr.  Thomas  Brodribb,  the  present  secretary,  wb 

this  statement : — ''  I  have  the  letter  in  my  possession,  and 

to  produce  it.     I  refuse  to  produce  it  on  grounds  of  public 

by  special  direction  of  the  Minister  of  Education."     The 

judge  upheld  the  objection  taken  by  this  witness,  and  refi 

'       compel  the  witness  to  produce  the  document  then  in  his  post 

and  the  question  we  are  first  called  upon  to  determine  is  \ 

the  decision  of  the  learned  judge  refusing  to  compel  the  wit 

produce  the  document  called  for  by  the  plaintiff  was  or  \i 

wrong.     We  are  of  opinion    that   the   learned  judge's  c 

was    correct.      This  was  a    document    apparently    of   a 

nature,  but  it  was  not  a  document  which  could  be  pi 

and    used    by    a   party    in    a    suit    in    support   of   hii 

There  are  several  classes  of  public  documents  which  f 

admissible,  although  they  may  be  evidence  relevant  to  tb 

between  the  parties  to  the  suit— amongst  others,  documen 

public  nature,  the  production  of  which  is  objected  to  on  the  { 

of  public  policy.     Such  documents  cannot  be  called  for  or 

evidence  by  a  party  to  the  suit  who  seeks  to  support  his  ( 

their  production.      And  when  a  question  of  this  kind  is 

ordinarily  it  is  for  the  Court  to  determine  whether  the  do 

on  which  this  privilege  is  claimed  is  or  is  not  proper  to  be  » 

in  evidence.     In  the  case  of  a  document  of  a  public  nature  o 

to  be  produced  on  the  ground  of  public  policy  by  a  person  w 

charge  of  the  document,  and  is  qualified  by  his  position  to  1 

opinion  upon  the  subject  whether  the  production  of  the  inst 

would  or  would  not  be  objectionable  on  the  ground  of  public 

the  Court  will  determine  the  question  of  admissibility  by  r€ 

to  the  opinion  of  the  officer  who  has  charge  of  the  instrume 

whose  duty  it  is  to  inform  the  Court  of  his  opinion  whetl 

production  of  the  instrument  is  or  is  not  objectionable.     Tl 

on  this  subject  is  laid  down  in  the  case  of  BeaUon  v.  &h 

where  the  Court  says : — 

*<  It  is  manifest  it  miut  be  determined  either  by  the  presiding  judge  o 
responsible  servant  of  the  Crown  in  whose  custody  the  paper  is.  The  judge 
nnable  to  determine  it  without  ascertaining  what  the  document  was  and 
publication  of  it  would  be  injurious  to  the  public  service — an  inquiry  whic 
take  place  in  private,  and  which  taking  place  in  public  may  do  all  the  mischi 

(g)  6  H.  &  N.,  p.  869. 
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it  is  propoied  to  guard  agaiu«t.     It  appears  to  xxb,  Uierefore,  that  the  question  p,^, 

whether  the  production  of  the  documents  would  be  iijorious  to  the  public  serrice,  

most  be  determined,  not  by  the  judge  but  by  the  head  of  the  department  haTing  the  ^^^ 

CQstodj  of  the  paper,  and  if  he  is  in  attendance,  and  states  that,  in  his  opinion,  the  « 

prodaction  of  the  document  would  be  ii^urious  to  the  public  serrice,  we  think  the  ^^ 

jodge  ought  not  to  compel  the  production  of  it.    The  administration  of  justice  is  only         Dbebiok. 
I  pert  of  the  general  conduct  of  the  affairs  of  any  state  or  nation,  and  we  think  is         ,        "^ 

(with  respect  to  the  production  or  non-production  of  a  state  paper  in  a  court  of     ^ ' 

JQrtice)  subordinate  to  the  general  welfare  of  the  community.  If,  indeed,  the  head 
of  the  department  does  not  attend  personally  to  say  that  the  production  will  be 
injurious,  but  sends  the  document  to  be  produced  or  not,  as  the  judge  may  think 
proper,  or,  as  was  the  case  in  Dickton  v.  The  Earl  qf  WUUm,  before  Lord  Gampbell 
(reported  in  Fowtgr  and  Fi%laif»on*»  N.P,  Bep,,  p.  45),  where  a  subordinate  was  sent 
with  the  document  with  instructions  to  object  but  nothing  more,  the  ea§e  mojf  he 
different," 

This  latter  observation  shows  the  particular  mode  in  which  the 
objection  to  produce  the  docament  should  be  made,  and  it  is 
undoubtedlj  the  most  proper  and  correct  course  that  the  Minister  and 
head  of  the  department  in  which  the  document  is  kept  should  attend 
in  Court  and  state  to  the  Court  his  objection  to  the  production  of  the 
docament.  That  course  has  been  not  infrequently  taken  in  England^ 
and  it  is  undoubtedly  the  proper  and  most  regular  mode  in  which  a 
Minister  can  convey  to  the  Court  his  objection  to  produce  the  docu- 
ment. That  mode  was  followed  in  the  case  of  Dickson  v.  The  Earl 
of  WUton,  referred  to  in  the  above  extract,  where  Lord  Campbell 
ruled  that  the  privilege  of  refusing  to  produce  a  document  is 
personal  to  the  head  of  the  department  in  whose  possession  the 
document  is.  It  was  also  followed  in  a  case  before  Lord  Coleridge, 
reported  in  The  Times  newspaper,  9th  November,  1877,  where 
Lord  Coleridge  said  that  he  could  only  receive  a  statement  to  that 
effect  from  the  Minister  himself  (Lord  Derby),  and  Lord  Derby 
attended  in  accordance  with  such  ruling,  and  from  a  seat  on  the 
bench  he  submitted  that  it  would  not  be  to  the  interest  of  the 
public  service  that  any  of  the  documents  should  be  produced, 
whereupon  Lord  Coleridge  held  that  the  objection  was  conclusive. 

In  the  present  case  the  most  proper  form  of  taking  this  objection 
was  not  pursued.  The  Minister  did  not  attend  and  state  to  the 
Court  his  objection  to  the  production  of  the  document.  He 
instructed  the  secretary  of  the  department  to  attend,  and  the 
secretary  attended  and  refused  to  produce  the  document  on  the 
ground  of  public  policy,  and  by  the  special  instruction  of  the 
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0.  Minister  of  Edacation.     That  formal  objeotion,  though  in 

»2  and  though  it  might  have  been  disregarded  by  the  Court,  iui 

[^         as  the  Court  might  have  required   the  Minister   to  att 
compelled  his  attendance,  or  might  have  compelled  the  se 
.  to  produce  the  document,  was  a  form  of  taking  the  objectioi 

^'**^"^'  was  sufficient  to  convey  to  the  mind  of  the  Court  that  the  1^ 
did  personally  object  to  the  production  of  the  document 
ground  stated.  And  we  think  that  the  learned  judge  was  at 
to  accept  this  irregular  mode  of  taking  this  objection, 
accept  this  procedure,  and  the  objection  by  the  Minister 
been  conveyed  to  the  mind  of  the  Court,  the  Court  was  be 
treat  it  as  conclusive,  and  it  was  not  for  the  Court  to  ju 
itself  whether  this  document  was  or  was  not  one  which, 
ground  of  public  policy,  ought  not  to  be  produced.  We  th 
decision  of  the  learned  judge  on  that  point  was  not  erroneou 
Th^  second  objection  was  that  the  decision  of  the  leame 
that  secondary  evidence  of  this  document  was  inadmissil 
wrong.  We  are  of  opinion  that  that  decision  also  was  rig 
the  original  document  could  not  be  produced,  then  86( 
evidence  of  its  contents  could  not  be  given.  When  an  < 
document  is  not  produced  on  certain  grounds  secondaiy  e 
can  in  many  cases  be  given,  but  when  an  original  document 
be  used  in  evidence  at  all  on  the  ground  that  its  productioi 
be  against  public  policy,  in  such  a  case  secondary  evidenc( 
not  be  given  of  its  contents,  because  the  admission  c 
secondary  evidence  would  defeat  the  purpose  for  which  the 
to  exclude  the  original  document  is  given.  We  think,  th 
on  both  these  grounds  on  which  the  order  niti  is  found 
decision  of  the  learned  judge  was  correct. 

The  plaintiff  has  urged  that  he  submitted  to  a  non 
deference  to  the  opinion  of  the  learned  judge,  and  1 
referred  to  several  decisions  to  show  that  where  a  ] 
submits  to  be  nonsuited  in  deference  to  the  opinion 
judge  that  there  is  no  case  to  go  to  the  jury,  he 
precluded  from  afterwards  objecting  to  that  nonsuit.  Bn 
cases  do  not  apply  to  the  present  case,  as  here  the  opii 
the  judge  was  not  that  there  was  no  case  to  go  to  the  jury,  I 
the  plaintiff  could  not  compel  the  production  of  the  dooumei 
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which  the  plaintiff's  case  was  founded,  and  the  plaintiff  thereupon  f.o. 

elected  to  be  nonsuited.     There  was  no  other  course  open  to  the  1992 

plaintiff  to  take,  but  it  was  not  a  case  in  which  a  nonsuit  was         p^^ 
imposed  upon  the  plaintiff  by  force  of  and  in  deference  to  the  «• 

judge's  opinion.     We  think  that  the  decision  of  the  learned  judge  

on  these  points  was  correct,  and  the  appeal  must  be  dismissed.  t^  ot      ,  .  . 

HoutOYD,  J.  The  learned  judge  held  that  he  could  not  direct 
the  letter  to  be  produced,  because  the  secretary  of  the  Education 
Department  stated  that  he  had  been  instructed  not  to  produce  it. 
The  Minister  did  not  send  the  secretary  to  the  Court  to  submit  to 
the  Court  whether  the  letter  should  be  produced  or  not ;  if  he  had 
done  so,  although  instructing  the  secretary  to  object  to  the 
production  of  it,  the  case  might  hare  been  different.  This  case  is 
a  mean  between  two  extreme  cases,  one  where  the  Minister  attends 
personally  and  states  that  he  refuses  to  produce  the  document  on 
the  ground  of  public  policy,  the  other  where  he  does  not  attend, 
but  by  the  mouth  of  his  officer  submits  to  the  decision  of  the  Court 
in  any  manner  whatever.  Here  he  sent  a  subordinate  to  say  for 
him  that  which  he  might  more  correctly  haye  said  for  himself,  viz., 
that  he  would  not  produce  the  document.  I  do  not  go  so  far  as  to 
say  that  if  the  Minister  had  refused  to  produce  the  letter  the  learned 
judge  could  have  compelled  him  to  produce  it.  In  the  present  case 
no  exception  was  taken  to  the  mode  in  which  the  objection  was 
conTeyed  to  the  Court,  and  I  am  of  opinion  that  the  learned  judge 
was  perfectly  right. 

HODOBS,  J.     I  cMicur. 

Solicitor    for    the  defendant  respondent  :    OuinnesSf   Crown 

Bolicitor. 

A.  F.M. 
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F,0.  B8SEND0N  LAND,  TRAMWAY,  AND  INVESTMENT  CO.  «.  BROWN. 

1892  Appeal  from  Qmmiy  Court— The  County  Court  Aet  1800  {JSfo.  1078),  «.  VMn-Appeek 

Jume  21.  from  deeUion  in  Chambers — Summone,  irregularity  in — Practice. 

Where  a  party  seeks  to  appeal  nnder  the  provisione  of  lec.  184  of  Act  No.  1078, 
from  the  dedsion  of  a  judge  of  the  County  Court,  whether  such  a  decision  be  in  sn 
action  or  in  a  proceeding,  in  Chambers,  it  is  necessary  that  the  judg^  should  be 
requested  to  take  a  note  of  the  point  of  law  raised,  and  of  the  fkcts  in  evidence  in 
relation  thereto,  and  of  his  decision  thereon. 

The  service  of  a  summons  on  a  day  subsequent  to  the  day  on  which  a  party  is 
directed  to  appear  is  a  bad  service,  and  a  judgment  obtained  on  such  a  summons  will 
be  set  aside. 

Appeal  from  County  Court. 

The  plaintiff  company  took  out  a  special  summons  under 
sec.  64  of  the  Cowtty  Court  Act  1890,  for  the  recoTery  of 
1111.  19b.  8d.f  money  alleged  to  be  due  for  calls.  The 
summons  was  dated  the  25th  February  1892,  and  was  served 
on  the  defendant  on  the  28th  February,  and  it  directed  the 
defendant  to  appear  on  the  1st  of  February  1892.  In  the  body  of 
the  summons  (inter  alia)  was  a  notice  to  the  defendant  that,  unless 
within  ten  clear  days  of  service  he  gave  notice  to  the  registrar  of 
his  intention  to  defend  the  action,  judgment  would  be  signed 
against  him.  The  defendant  regarded  the  summons  as  bad,  as  it 
directed  him  to  appear  on  a  day  already  past,  and  took  no  steps  to 
enter  a  defence,  and,  on  the  16th  March,  judgment  was  signed 
against  him,  of  which  he  received  due  notice  from  the  registrar. 
He  then  took  out  a  summons  to  have  the  judgment  set  aside,  but 
the  learned  County  Court  judge  who  heard  it,  dismissed  it  on  the 
ground  that  the  discrepancies  in  the  dates  of  the  copy  summons 
served  upon  the  defendant  were  mere  clerical  errors,  and  that  as 
the  defendant  had  been  warned  by  the  summons  that  unless  he 
gave  notice  of  his  intention  to  defend  the  action  within  ten  days 
after  service,  judgment  would  be  signed  against  him,  and,  as  he 
had  taken  no  steps  to  comply  with  such  notice,  he  had  waived  his 
right  to  object.  From  his  decision  the  defendant  appealed  by  way 
of  order  nisi,  under  sec.  184  of  the  Cou/nty  Cowrt  Act  1890.  At 
hearing  of  the  appeal  all  the  materials  that  were  used  at  the 
hearing  of  the  summons  in  Chambers  were  brought  before  the 
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Conrty  as  also  the  order  of  the  judge  dismissing  the  sommons,  but  f.c. 

it  appeared  that  the  judge  had  not,  at  the  hearing  of  the  summons,  1992 

been  asked  to  make  a  note  of  any  question  of  law  raised  nor  of  the  ggg^^^L^jn, 
bets  in  evidence  in  relation  thereto  nor  of  his  decision  thereon.  Tbucwat, 

AKD 

IirrBSTMiiTT  Co. 
Anderson,  for  the  defendant  appellant,  moved  the  order  nisi       bbowv. 
absolute. 

MeArthur,  for  the  plaintiff  respondent,  showed  cause — There 
is  a  preliminary  objection  to  this  appeal.  It  is  an  appeal  under 
sec.  184  of  the  County  Court  Act  1890.  That  section  requires 
that  the  judge  shall  be  required  to  take  a  note  of  any  question  of 
law  raised  and  of  the  facts  in  evidence  thereto,  and  of  his  decision 
thereon.     The  authorities  show  that  this  is  a  condition  precedent. 

[HoLRoyn,  J.  We  have  the  affidavits  that  were  used  at  the 
hearing  below,  and  the  judge's  order  thereon.] 

There  is  no  note  of  the  question  of  law  relied  on.  If  a  party 
takes  advantage  of  this  section,  he  must  follow  its  terms.  Either 
this  section  does  not  give  parties  a  right  to  appeal  under  its 
provisions  from  orders  in  Chambers,  or,  if  it  does,  they  must  be  in 
the  mode  prescribed  by  the  second  part  of  the  section.  The  whole 
section  must  be  read  together :  Jones  v.  Ebsworth  (a);  Schqfield  v. 
Duguid  (b). 

Anderson  in  reply — Sec.  184  seems  to  distinguish  ''action" 
and  **  proceeding  or  order  of  a  judge."  The  words  *'  of  such  court " 
refer  to  something  done  in  the  County  Court.  The  words  "  any 
order  of  a  judge  thereof  "  refer  to  orders  in  Chambers.  The  mode 
of  procedure  laid  down  by  the  second  part  of  the  section  does  not 
refer  in  any  way  to  appeals  from  orders  in  Chambers.  The  materials 
are  all  before  the  Court.  The  point  of  law  raised  is  that  this 
sununons  was  bad ;  the  affidavits  used  in  the  summons  to  set  aside 
the  judgment  and  the  judge's  decision  on  that  summons  are  all 
before  the  Court. 

[HoLBOTD,  J.    We  have  all    the   materials,  but  not  in  the 
proper  form. 

(•)  18  V.L.B.  846.  (b)  16  Y.L.R.  618. 
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9.  HioiNBOTHAMy  CJ.     We  bave  not  the  only  thing  th 

^         Court  can  look  at,  viz.,  the  judge's  note.] 
"^Tj^         Where  all  the  requirements  of  the  section,  though  not  f 
<^AT,      ing  to  the  strict  literal  meaning,  are  complied  with  the  Cou 
nrr  Co.  entertain  the  appeal :  Seymour  v.  Coulson  (c). 

mr. 

HiGiNBOTHAM,    G.J.,   delivered    the   judgment    of  the 

[HioiNBOTHiM,  C.J.,  HoLBOTD,  and  HoDOES,  JJ.] .    We  are 

to  yield  to  the  preliminary  objection  taken  in  this  case.     Si 

of  the  County  Court  Act  1890  cannot  be  construed  consi 

unless  the  words  in  the  first  line  of  the  section  which  descri 

subject  matter  in  respect  of  which  a  party  is  given  a  right  of  i 

are  construed  to  apply  all  through  the  section.    In  the  mi( 

the  section  only  some  of  the  words,  viz.,  *'  at  the  trial  or  I 

of  any  stkch  action  in  a  county  court"  are  used,  but  we 

opinion  that  the  words  "action,  suit,  matter,  or  other  proce< 

govern  the  whole  section.     We  do  not  think  that  this  secti 

receive  a  consistent  meaning,  unless  we  hold  that  the  words 

matter,  or  other  proceeding  "  are  inserted  after  the  word  '*  a 

in  the  thirteenth  line  of  the  section,  and  also  whenever  th^ 

"  action  "  occurs  in  the  subsequent  part  of  the  section. 

if  such  an  addition  is  necessary  in  order  to  give  a  con 

interpretation  to  the  whole  section,  then  it  would  follow 

party  to  any  proceedings  is  bound,  at  the  trial  or  hearing 

seeks  to  appeal  under  this  section,  te  request  the  judge  to  i 

note  of  any  question  of  law  raised,  and  of  the  facte  in  evidi 

relation  thereto,  and  of  his  decision  thereon.    In  this  case 

materials  do  not  exist,  and  the  defendant  is  seeking  to 

against  a  decision  of  a  judge  on  a  proceeding  in  which  the  def 

sought  to  set  aside  a  judgment  recovered  against  him,  ai 

failed  to  provide  himself  with  the  proper  materials  for  apj 

under  this  section.    It  is  not  necessary  for  our  decision  that  we 

review  the  grounds  of  the  learned  County  Court  judge's  de 

but  it  is  proper  to  say  that  we  have  no  doubt  whatever 

copy  of  a  summons  such  as  this,  that  was  served  on  the  defe 

was  not  a  service  of  a  summons  at  all,  and  if  the  propei 

(c)  6  Q.B.D.  859. 
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feen  taken  in  order  to  protect  the  defendant  from  the  con- 
nces  of  this  wholly  irregular  service,  he  would  have  been 
9d  to  have  had  this  judgment  set  aside.     But  as  he  has  not  „ 
the  proper  steps  for  appealing,  and  as  this  is  a  decision  upon 
iminarj  objection,  and  not  upon  the  merits  of  the  case,  the  i] 
isi  will  be  discharged,  but  without  costs. 

^licitors  for  the  defendant  appellant :  Anderson  dt  Son. 
ilicitors  for  the  plaintLff  respondent :    Pentlandy  Roberts  d- 
pson, 

W.  H.  M. 


MoDADE  V,  HOSKINS  aitd  Avothbb. 

nee — Damage* — Aeeesetnent  of  damages  hy  jury,  direction  as  to — Evidence, 

bO  actioD  for  injuries  caused  by  the  negligence  of  the  defendants,  the  plaintiff 
led  to  receive  full  oompenaation  for  all  pecuniary  loss,  past  and  future,  but 
r  ahould  be  directed,  in  assessing  the  damages  in  respect  of  future  pecuniary 
take  into  consideration  all  the  contingencies  connected  with  the  probable 
a  of  the  plaintiff's  injuries  and  all  the  uncertainties  which  attach  to  and 
»lTed  in  the  chances  and  accidents  of  his  ftiture  life,  and  as  to  future  loss  that 
ipensation  is  to  be  a  present  equivalent. 

ns  was  a  motion  by  the  defendants  in  the  action,  for  a  new 
n  the  grounds,  inter  alia,  of  wrongful  admission  of  evidence 
isdirection  as  to  damages.  The  action  was  for  damages  for 
3S  received  by  the  plaintiff  (who  was  in  the  employ  of  the 
lants)  while  he  was  engaged  in  knocking  a  drift  out  of  a  pipe 
which  he  was  working.  The  pipe  was  hanging  by  a  wire 
vvhich  was  attached  to  a  drum  on  a  crane.  A  spindle  passed 
yh  this  drum,  and  was  kept  fast  by  a  flat  key  inserted  to  keep 
-um  from  slipping  round  and  round  the  spindle.  This  key,' 
aintiff  alleged,  was  improper  for  its  purpose,  and  by  reason  of 
[iective  construction  the  drum  slipped,  and  the  pipe,  which  was 
[  with  a  hot  ring,  fell  on  the  plaintifiTs  arm  and  injured  it  so 
ily  that  his  arm  had  to  be  amputated. 

le  defences  set  up  by  the  defendants  were  a  denial  of  negli- 
f  and  an  allegation  of  contributory  negligence  in  that  the 
,  Vol.  XVm.  2B 
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plaintiflf  had  put  his  arm  inside  the  pipe  wrongfully,  and  hi^ 
neglected  to  place  underneath  the  pipe  a  wooden  block  for  protn 
in  the  event  of  the  pipe  falling.  Further,  that  the  acciden 
one  of  the  ordinary  risks  of  the  plain  tifTs  employment,  anc 
that  it  occurred  through  the  negligence  of  the  plaintiff's 
workman,  and  the  defendants,  without  admitting  any  liability 
250Z.  into  court.  At  the  hearing,  Searles,  one  of  the  plai 
witnesses,  who  had  been  employed  by  the  defendants'  for 
Langston,  to  put  the  crane  together  and  erect  it,  stated  that 
he  was  putting  up  the  crane  he  told  the  foreman  that  there 
to  be  flat  keys  sunk  in  the  spindle.  This  evidence  was  objecl 
but  was  admitted.  The  jury  returned  a  verdict  for  the  pli 
and  assessed  the  damages  at  1,760{.  12s.  The  mode  in  whic 
sum  was  arrived  at  is  set  out  in  the  judgment.  Judgment  fc 
amount  was  entered  up  for  the  plaintiff.  The  defendants 
moved  for  a  new  trial  on  the  grounds  above  stated. 

Madden  and  KUpatrick,  for  the  defendants,  in  support 
motion — The  evidence  of  the  witness  Searles,  that  at  the  tii 
machine  was  being  constructed  he  had  expressed  an  opinio 
the  key  should  be  sunk  in  the  spindle  to  a  person  in  the  defer 
employ,  was  not  admissible  against  the  defendants.  It 
gratuitous  opinion,  in  no  way  binding  on  the  defendants.  It 
statement  which,  once  admitted,  would  greatly  influence  the 
of  the  jury.  Counsel  referred  to  Dodd  v.  Dunton  (a) ;  Gi 
McMuUen  (b).  The  damages  have  been  assessed  upon  a 
basis.  The  judge  should  have  directed  the  jury  upon  the  qt 
of  future  damages  as  distinguished  from  damages  already  inc 
their  attention  should  have  been  drawn  to  numerous  contin^ 
which  would  probably  arise  in  connection  with  the  plaintiff's 
ing  on  his  occupation  during  the  remainder  of  his  life.  Tl 
apparently  fixed  the  damages  on  some  mathematical  calcu 
and  the  cases  are  clear  that  the  jury  are  not  to  go  into  ac 
calculations :  Phillips  v.  London  and  South-  Western  Railway 
Armsworth  v.  South-Eastern  Railway  Co.  (d) ;  Rowley  v.  1 

(a)   16  V.L.R.  63L  (c)    4  Q.B.D.  407.;  6  Q.B.p.  71 

(h)  L.R.  2  P.C,  p.  340.  (rf)    ll.)ur.  758. 
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forth-Western  Railway  Co.  (e) ;  McLean  v.  Board  of  Land 
Varks  (/). 

uffy  and  Power,  for  the  plaintiff,  to  oppose  the  motion — It  is 
icessary  to  discuss  whether  this  evidence  given  by  Searles  was 
perly  admitted  or  not,  because  the  v^hole  of  it  was  given  by 
witnesses  in  other  parts  of  the  case.  * 
Dodoes,  J.  Snch  other  evidence  related  to  a  time  after  the 
aing  of  his  accident,  and  that  is  very  different  from  evidence 
tatement  made  at  the  time  when  this  machine  was  being 
acted.] 

en  supposing  this  evidence  was  imprc^erly  admitted,  there 
>  much  other  evidence  that  flat  keys  were  improper  in  a 
DC  of  this  kind,  that  the  jury  would  not  have  been  likely  to 
>een  misled  by  this  one  piece  of  evidence,  and  the  Court  will 
rect  a  new  trial  where  evidence,  though  improperly  admitted, 

not  affect  the  minds  of  the  jury :  "  Rules  of  the  Supreme 
1884,"  Order  XXXIX.,  r.  4.  In  any  aspect,  it  was  evidence 
igston's  incompetency.  Langston  was  the  defendants*  sole 
[er  in  Melbourne,  and  was  the  defendants'  agent  to  make  this 
3ion.  Assuming  that  the  evidence  is  improper  in  one  aspect, 
i  admissible  in  another  its  admission  is  not  a  ground  for  a 
rial:  Litton  v.  Thornton  (g).  The  question  which  elicited 
iswer  from  the  witness  was  a  proper  one,  and  if  the  question 
per,  then  the  answer  to  it  is  admissible.  Taking  Langston 
)  agent  of  the  defendants,  the  evidence  was  admissible: 
r  on  Evidence  (8th  ed.).  Vol.  I.,  558.  Then  it  was  evidence 
>ve  Langston' 8  incompetence,  as  acts  of  negligence  show 
petence. 

[iGiNBOTHAM,  C.J.  Negligence  and  incompetence  are  two 
it  things.] 

showing  acts  of  negligence,  the  jury  are  at  liberty  to  infer 
petence;  it  is  the  only  way  incompetence  can  be  proved, 
ton  was  the  defendants'  manager ;  he  employed  Searles  and 
an  to   erect    this  machine,   and  he   was   supervising   the 

e)  L.R.  8  Ex.  281.  (/)  7  V.L.R  (L.)  239. 

(^)  7  V.L.R.  (L.)  4. 

2E  2 
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9.43.         eonstraotion  of  it ;  and  if  it  is  pointed  ont  to  such  a  person  that  it 
18Q2  is  not  being  properly  oonstrncted,  and  he  does  not  advise  an 

alteration,  that  shows  either  negligence  or  incompetence  on  his 
part :  Murphy  v.  PoUock  {h) ;  Beven  on  Negligence^  859. 


McDadb 

9, 

Honm. 


HiGiNBOTHAM,  GJ.,   delivered    the   judgment    of   the  Goort 
[HiGiKBOTHAM,  C.J.,*HoLBOYD  and  HoDGES,  JJ.]  •      We  regret 
very  much  that  a  new  trial  must  be  ordered  in  this  case  upon  two 
of  the  grounds  on  which  it  has  been  applied  for.    The  first  ground 
is  the  wrongful  admission  of  the  evidence  of  the  witness  Searles. 
That  was  evidence  for  the  plaintiff,  and  the  witness  was  asked  a 
question,  which  was  objected  to,  and  to  which  he  returned  the 
following  answer.    After  saying  that  he  thought  flat  keys  were  not 
safe,  he  said  :  ^'  I  thought  so  at  the  time,  and  I  said.  Jack,  there 
ought  to  be  key  seats  sunk  in  that  spindle ;  he  said.  Flat  keys  are 
used  in  the  Sydney  shop."    Now  the  answer  to  that  question 
involved  two  pieces  of  evidence.    First,  a  statement  by  Langston 
to  Searles  that  a  flat  key  was  the  mode  adopted^in  the  Sydney  shop, 
and  it  may  be  that  Langston  should  be  regarded  as  the  agent  of 
the  defendants  to  make  that  statement ;  and  in  that  view  that 
statement  by  Langston  would  be  admissible.     The  second  piece  of 
evidence  involved  in  the  answer  was  an  opinion  previously  expressed 
by  Searles,  not  binding  on  the  defendants,  that  there  ought  to  be 
key  seats  sunk  in  the  spindle.    We  do  not  think  that  that  evidence 
was  admissible  against  the  defendants  from  a  person  in  the  position 
occupied  by  Searles  in  this  case.    He  was  one  of  the  two  persons 
appointed  to  construct  and  erect  this  machine,  but  it  does  not 
appear  that  he  had  anything  to  do  with  the  designing  of  it,  and 
this  is  an  opinion  expressed,  not  in  the  witness  box  or  to  the 
defendants,  with  regard  to  the  design  of  the  shaft  and  of  the  key 
connected  with  the  shaft  and  the  barrel.     We  should  be  glad  if  it 
were  possible  to  regard  this  as  evidence  such  as  often  finds  admis- 
sion in  the  oourse  of  a  trial,  and  which  might  not  be  calculated  to 
affect  the  judgment  of  the  jury ;  but  we  think  that  this  opinion, 
bearing  in  mind  the  time  and  the  circumstances  under  which  it  web 
expressed,  could  not  fail  to  have  a  great  effect  upon  the  jury.    We 

(A)  16  Ir.  B.  (G.L.),  224  at  p.  232. 


Digitized  by 


Google 


IVIII.]  LV  k  LVI  VICT. 

iwe  that  Bubstantial  wrong  has  been  done  by  the  admission  of 
statement,  and  therefore  we  are  not  at  liberty,  under  the  rule 
3  Goorty  to  disregard  the  objection. 

nother  ground  of  this  motion  is  that  there  has  been  a  mis- 
bion  as  to  damages.  Now  the  rule  as  to  damages  in  cases 
is  kind  is  clearly  settled  by  numerous  decisions  in  this  Court,  ^ 
ring  an  approved  decision  of  a  Court  of  Appeal :  Phillips  v. 
hr  Western  Railway  Company  (i).  The  rule  is  this — There 
wo  elements  of  damage  in  the  case  of  a  person  who  sues 
ler  for  negligence  involving  personal  injury.  First,  the 
tiff  is  entitled  to  consolation,  as  it  is  called,  for  the  physical 
und  suffering  which  he  undergoes.  Physical  pain  and  suffer* 
)  something  for  which  no  adequate  compensation  can  be  given, 
[herefore  the  law  lays  down  no  rule  with  respect  to  this 
mi  of  damage  except  this,  that  the  jury  is  to  give  what  seems 
em  to  be  such  a  sum  as  shall  be,  not  compensation^^  which 
)t  be  given,  but  a  reasonable  consolation  for  the  physical 
ing  which  the  plaintiff  undergoes. 

.  second  element  of  damage  is  the  pecuniary  loss  which  a 
n  injured  by  an  accident  of  this  kind  is  compelled  to  undergo, 
loss  being  partly  past  when  the  case  comes  to  trial  and  partly 
B.  Past  loss  is  to  be  an  element  in  the  consideration  of  the 
ges  under  this  head,  and  it  includes  all  expenses  that  the 
sd  person  has  reasonably  incurred  in  endeayouring  to  obtain 
'  from  his  pain  and  injury.  But  he  is  also  to  receive  a  present 
alent  for  all  future  pecuniary  loss,  and  in  the  estimation  of 
Future  loss  all  the  contingencies  are  required  to  be  considered, 
such  contingencies  are  very  numerous,  and  depend  on  the 
instances  of  each  case.  Future  pecuniary  loss  may  be  limited 
obable  duration,  or  it  may  be  likely  to  extend  to  the  very  end 
le  injured  person's  life,  and  the  jury  have  to  arrive  at  an 
int  proper  to  be  awarded  to  him  by  a  careful  consideration  of 
le  contingencies  connected  with  the  probable  duration  of  his 
y,  and  all  the  uncertainties  which  attach  to  and  which  are 
ved  in  the  chances  and  accidents  of  his  future  life.  Subject  to 
I  contingencies  he  is  to  receive  full  compensation  for  all 
niary  loss  past  and  future  by  means  of  a  present  money 

(i)    6Q.BJ).  78. 
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eqaivalent.  Now  it  has  been  contended  by  the  defendants  i 
case  that  there  has  been  a  misdirection  as  to  damages.  W 
carefully  considered  the  report  famished  to  as  of  the  1 
jadge's  direction  upon  this  point  to  the  jury,  and  we  think  tl 
charge  to  the  jury  omits  a  sufficient  direction  to  them  t 
_!_'  into  consideration  all  the  contingencies  connected  with  futu 
to  which  the  plaintiff  would  be  liable  as  the  result  of  his 
The  learned  judge  does  not  go  into  particulars  as  to  the  con 
tions  which  the  jury  are  in  cases  like  the  present  bound  to 
tain,  and  ought  to  be  advised  to  entertain,  in  estimating  this 
pecuniary  loss,  and  we  think  that  in  that  respect,  by  i 
omission,  this  charge  is  open  to  the  objection  of  misdirecti 
non-direction  in  this  case  amounts  to  a  misdirection,  and  thi 
is  strengthened  by  a  reference  to  the  actual  findings  of  the  j 
the  question  of  damages.  The  jury  have  given  particul 
damage,  and  it  is  not  easy  to  find  satisfactory  reasons  to  s 
the  contention  that  these  particulars  are  founded  upon  th 
sideration  of  all  the  various  contingencies  that  should  hav( 
considered  by  the  jury  in  this  case.  The  jury  have  found  49 
at  48  shillings,  1172.  12«.  That  appears  to  be  loss  of  wages 
the  time  of  the  trial.  That  head  can  be  understood.  The] 
is  a  finding  of  62  weeks  at  20  shillings,  622.  What  that  re 
it  is  difficult  to  understand.  The  next  finding  is  1,0812.,  { 
compensation  for  future  pecuniary  loss.  Why  that  is  sej 
from  the  52  weeks  at  20  shillings  does  not  appear.  Tl 
finding  is  consolation,  600Z.  The  jury  evidently  gave  close  atl 
to  the  question  of  damages,  and  worked  it  out  in  some  ^ 
other ;  but  they  have  stated  the  particular  amounts  at  whici 
arrived,  and  we  fail  to  see  that  their  particular  conclusion 
founded  upon  a  due  consideration  of  all  the  contingencies 
they  were  bound  to  take  into  consideration  with  reference  to  i 
future  prospects  of  the  plaintiff  in  regard  to  his  ability  to  ca 
the  industry  in  which  he  was  engaged.  I  do  not  say  that  tl 
have  not  done  so,  but  the  particulars  of  their  findings  do  not 
us  that  they  have  done  so.  We  think  that  the  learned 
omitted  to  call  their  attention  as  distinctly  as  he  should  ha7< 
to  all  the  contingencies  connected  with  this  case,  and  that, 
the  circumstances  of  the  case,  this  was  an  omission  which  am( 
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to  a  misdirection.     The  learned  judge  pointed  out  to  the  jury  the  f*g. 

difference  between  the  wages  which  the  plaintiff  had  been  earning,  xh92 

and  the  wages  which  he  could  earn,  but  he  did  not  point  out  the        moD~  i 
hct  that  future  compensation  is  to  be  estimated  on  the  basis  of  a 
present  equivalent,  and  that  is  a  very  important  element  in  cases  of 
this  kind.     "We,  with  great  regret,  have  come  to  the  conclusion  ^v»»*^tta«^a/. 
that  the  motion  for  a  new  trial  must  be  allowed  with  costs.     The 
costs  of  the  last  trial  will  abide  the  event  of  the  new  trial* 

Solicitor  for  plaintiff  :  Hopkins. 

Solicitors  for  defendants:  Lynch,  McDonald,  StiUnian  d  Keep. 

w.  H.  M. 


MERRY  V,  THE  BOARD  OF  LAND  AND  WORKS.  P.O. 

Braeiiee — SummoiUy  coptf  tigmUure  of  judge  to  he  attached  thereto — Jurisdiction — 

Second  eummona  in  same  action — Recital'of  affidavite  in  order  of  judge —  j^mg  20  21  22 

Irregularity — Bee  judicata — Ahuee  of  the  proceee  of  the  Court  

A  judge  IB  not  deprWed,  by  the  fact  that  a  preTiouB  snmmons  hai  been  taken  out 
to  amend  the  pleadings,  of  joriBdiction  to  determine  the  Bubject  matter  of  a  different 
snmmouB  asking  for  a  different  thing  in  the  Bame  action. 

A  defendant  took  out  a  BummonB  calling  upon  the  plaintiff  to  ahow  cauae  why  the 
statement  of  claim  should  not  be  atruck  out  or  amended  on  the  ground  that  it  was 
embarrassing.  This  summons  was  dismissed.  The  defendant  afterwards  took  out 
another  summons  to  strike  out  the  statement  of  claim  and  dismiss  the  action  on  the 
ground  that  it  was  an  abuse  of  the  process  of  the  Court,  and  that  the  subject  matter  of 
the  action  had  already  been  decided.    The  judge  in  Chambers  g^nted  the  application. 

Beld^  on  appeal  that  the  judge  had  jurisdiction  to  entertain  the  second  summons, 
and  that  the  order  dismissing  the  action  was  good. 

A  copy  summons  served  on  a  party  ought  to  be  a  true  copy,  and  if  the  signature  or 
copy  signature  of  the  judge  attached  to  the  original  summons  does  not  appear  on  the 
copy  served,  that  is  an  irregularity.    Mudduch  y.  Clarke  (6  A.L.T.46)  not  followed. 

Where  an  order  of  a  judge  in  Chambers  recites  the  affidavits  filled  by  the  defendant 
but  omits  to  recite  the  affidavits  filed  by  the  plaintiff  in  answer,  such  omission 
eonstitutea  an  irregularity  merely,  which  may  be  dealt  with  by  the  Court  when  con- 
sidering the  question  of  costs. 

The  plaintiff  by  his  statement  of  claim  claimed  damages  from  the  defendant  for 
having  uttered  a  forged  attested  copy  of  a  certain  deed.  In  a  prerious  action  by  the 
same  plaintiff  against  Her  Majesty  and  the  present  defendant  and  others,  it  had  been 
fomid  as  a  fact  by  the  judge  who  tried  the  action  that  the  phdntiff  was  a  party  to 
the  original  deed,  and  that  the  same  had  been  signed  by  the  plaintiff. 

Held,  that  the  matter  was  ree  judicata,  and  that  the  second  action  should  be 
dismissed  as  bemg  an  abuse  of  the  process  of  the  Court. 

This  was  an  appeal  from  an  order  of  Hood,  J.,  ordering  the 
plaintifTs  statement  of  claim  to  be  sti-uck  out,  and  the  action  to  be 
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F.c.  dismissed  and  judgment  to  be  entered  for  the  defendants  with  costs, 

^^  ou  the  gronnd  that  the  action  was  an  abuse  of  the  process  of  the  Court, 

^^^~  in  that  the  issues  raised  had  already  been  adjudicated  upon  in  an 

«.  action  brought  by  the  plaintiff  against  Her  Majesty  the  Queen.  From 

Land  and      this  order  the  plamtin  appealed  on  the  grounds  that  (1)  a  previous 

order  made  on  a  summons  calling  upon  the  plaintiff  to  show  cause 

why  his  statement  of  claim  should  not  be  struck  out  or  amended 

on  the  ground  that  it  was  embarrassing  to  a  fair  trial  of  the  action 

was  a  bar  to  the  summons  on  which  the  order  appealed  from  was 

made ;  (2)  that  the  copy  summons  served  on  the  plaintiff  did  not 

bear  the  name  of  the  judge  which  was  attached  to  the  original 

summons  ;  (8)  that  a  number  of  exhibits  (seven)  were  referred  to 

in  defendants'  aflSdavit  in  support  of  the  summons,  none  of  which 

were  served  on  the  plaintiff;  (4)   that  the  order  appealed  from 

recites  the  affidavits  of  the  solicitor  for  the  defendants  but  does  not 

recite  the  affidavits  of  the  plaintiff  filed  in  answer ;  (6)  that  the 

order  appealed  from  was  bad  in  law. 

The  appellant  in  person  in  support  of  the  appeal — There  have 
already  been  four  orders  made  on  the  one  writ.  The  summons  on 
which  this  order  was  made  was  informal,  inasmuch  as  the  copy 
served  upon  me  was  not  signed.  I  attended  on  the  return  day  of 
the  summons,  not  in  answer  to  the  summons,  because  I  considered 
it  bad,  but  for  the  purpose  of  objecting  to  it.  Another  objection 
is  that  the  affidavit  in  support  of  the  summons  alludes  to  seven 
exhibits  which  were  not  served  on  me.  Then  there  was  a  previous 
summons  taken  out  by  the  defendants  for  the  purpose  of  striking 
out  or  varying  the  statement  of  claim.  Molesworth,  J.,  dismissed 
it.  That  order  was  not  appealed  against,  and  I  submit  that  the 
defendants  had  no  right  to  take  out  this  second  summons  while  that 
order  by  Molesworth,  J.,  remains  in  force.  Then  again  subse- 
quently to  the  order  made  by  Molesworth,  J.,  the  defendants 
applied  to  me  for  an  extension  of  time  for  the  delivery  of  their 
defence  and  I  consented.  That  amounted  to  a  waiver  by  the  defen- 
dants to  any  objection  that  might  be  raised  to  my  statement  of  claim. 

Box  for  the  defendant  respondent — The  summons  which  was 
dealt  with  by  Molesworth,  J.,  was  a  summons  for  the  purpose  of 
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obtaining  an  amendment  of  the  statement  of  claim  in  order  that  f.o. 

it  might  be  put  into  language  that  a  pleader  could  answer.     The  1392 

summons  of  the  14th  December,  on  which  the  order  now  appealed        m^, 

from  was  made,  was  to  strike  the  action  out  altogether,  on  the  v. 

Thb  Boabd  OS 
ground  that  it  was  au  abuse  of  the  process  of  the  Court.     This      labb  and 

summons  was  signed  by  the  Chief  Justice,  and  it  is  objected  that 

the  copy  delivered  to  the  plaintiff  bore  no  copy  signature.  Rvddtick  v. 

Clarke  (a)  is  an  authority  that  a  summons  need  not  be  signed  by  a 

judge  or  his  associate.      In  any  aspect,  however,  the  plaintiff 

appeared  to  that  summons,  which  was  adjourned  until  after  the 

vacation,  and  that  adjournment  being  granted.  Hood,  J.,  directed 

that  the  plaintiff  should  have  notice  of  the  time  when  it  should 

come  on  again.      That  notice  was  served  on  the  plaintiff  and  the 

plaintiff  appeared.     That  appearance  waived  any  such  objection  as 

that  now  relied  on. 

PiiaiNBOTHAM,  C.J.  An  irregularity  of  this  kind  might  be  a 
ground  for  an  adjournment,  and  consequently  merely  a  question  of 
costs.] 

With  reference  to  the  non-service  on  the  plaintiff  of  the  exhibits 
mentioned  in  the  affidavit  of  the  defendants'  solicitor,  they  would 
all  of  them  be  in  the  possession  of  the  plaintiff,  as  they  were 
documents  used  in  a  prior  suit  by  the  plaintiff  against  Her  Majesty, 
and  further,  there  is  no  rule  that  requires  the  service  of  exhibits  on 
the  other  side.  Then  as  to  the  main  point,  that  the  issue  raised 
by  this  statement  of  claim  is  re$  judicata — The  issue  raised  is  that 
the  defendants  forged  the  plaintiff's  signature  to  a  certain  deed  called 
a  deed  of  substitution  dated  28th  March  1860.  In  the  original 
action  of  Merry  v.  The  Queen  (b)  Higinbotham,  C.J.,  in  giving 
judgment,  found  as  a  fact  that  that  deed  had  been  executed  by 
Merry,  and  that  a  true  copy  of  it  was  put  in  evidence,  and  that 
judgment  was  affirmed  on  appeal. 

[HoLBOYD,  J.     Ought  you  not  to  have  pleaded  resjvdicata  ?] 

Not  necessarily  in  a  case  of  this  kind. 

[HiQiNBOTHAM,  C.J.,  referred  to  the  Supreme  Court  Rules, 
Order  XXY.,  proceedings  in  lieu  of  demurrer.] 

The  Court  has,  apart  from  the  rules,  an  inherent  jurisdiction  to 
strike  out  an  action  where  it  is  an  abuse  of  the  process  of  the  Court : 

(a)  6  A.L.T.  46.  (b)  A.rg%9  SeporU,  19th  Not.,  1869. 
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F.c.  Supreme  Court  Act   1890,  sec.  62,  sub-sec.  6 ;  Annual  Practice 

1892  1892,  p.  28.     This  jurisdiction  is  not  limited  by  Order  XXY.,  r.  4 : 

'  Macchugall  v.  Knight  (c)  ;  In  re  Wickham  (d). 

V. 

"f"  BoABB  o»         The  appellant  in  reply. 

WoBKs.  C'ttr.  adv.  vuU. 


June  22» 


HiGiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiaiNBOTHAM,  C.J.,  HoLBOYD  and  Hodges,  JJ.]  .  This  is  an 
appeal  from  an  order  of  Hood,  J.,  ordering  the  statement  of  claim 
to  be  struck  out  and  the  action  to  be  dismissed,  and  judgment  to  be 
entered  for  the  defendants  with  costs,  and  that  the  plaintiff  pay  to 
the  defendants  the  sum  of  three  guineas  costs  of  the  application. 

The  plaintiff  has  appealed  on  several  grounds  from  this  order. 
His  first  ground  of  appeal  is  that  a  previous  order  had  been  made 
upon  a  summons  taken  out  by  the  defendants  calling  upon  the 
plaintiff  to  show  cause  why  the  statement  of  claim  should  not  be 
struck  out  or  amended  on  the  ground  that  it  was  embarrassing  to  a 
fair  trial  of  the  action.  That  summons  was  taken  out  on  the 
1st  of  December  last  year,  and  was  heard  by  Molesworth,  J.,  who 
dismissed  it  with  costs.  It  is  objected  by  the  plaintiff  that  the 
decision  of  the  learned  judge  on  that  summons  was  a  bar  to  the 
hearing  of  the  second  summons,  on  which  the  order  now  appealed 
from  was  made.  It  may  be  assumed  to  be  the  intention  of  our 
rules  with  regard  to  pleadings  that  objections  to  the  form  and 
substance  of  pleadings  should  not  be  taken  at  different  times 
unnecessarily.  But  there  is  no  rule  which  prevents  a  party  who 
has  failed  in  one  summons  to  obtain  an  amendment  of  pleading, 
bringing  a  second  summons  for  a  different  purpose  asking  for  a 
different  thing,  and  prosecuting  that  second  summons  to  its 
legitimate  conclusion.  A  judge  is  not  deprived,  by  the  fact  that  a 
previous  summons  has  been  taken  out  to  amend  the  pleadings,  of 
jurisdiction  to  determine  the  subject-matter  of  a  different  summons 
asking  for  a  different  thing.  The  circumstances  of  this  case  as 
they  have  been  stated  to  us,  show  that  the  party  who  took  out 
the  second  summons  was  under  some  embarrassment,  and  might 
not  have  been  prepared  at  the  time  the  first  summons  was  taken 

(c)  25  Q.B.D.  1.  (d)  85  Ch.  D.,  p.  28a 
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support  the  objections  afterwards  taken  to  the  statement  of 
The  second  summons  had  an  entirely  different  object  from 
rst  summons.  The  first  was  to  correct  the  embarrassing 
\{  the  plaintiff's  statement  of  claim,  the  second  aimed  at 
g  out  the  statement  of  claim  and  dismissing  the  action 
;her.  The  second  summons  was  taken  out  on  the  14th  of 
ber  of  last  year.  It  appeared  that  the  copy  served  upon  the  ^ 
B  did  not  bear  the  name  of  the  judge  which  was  attached  to 
ginal  summons,  and  it  was  objected  in  the  second  place  by  the 
S  that  this  also  deprived  the  judge,  who  firstly  dealt  with  the 
)ns  on  the  4th  of  February,  of  jurisdiction  to  deal  with  it. 
ontended  by  the  plaintiff,  and  we  think  properly,  that  the 
unmous  served  upon  a  party  ought  to  be  a  true  copy,  and  if 
nature  or  copy  signature  of  the  judge  attached  to  the  original 
ins  does  not  appear  on  the  copy  served,  that  would  be  an 
arity .  We  have  been  referred  to  a  case  of  Ruddtu:k  v.  Clarke  (e) , 
vas  decided  on  this  point,  and  we  think  it  proper  to  state  that 
lot  concur  in  the  decision  in  that  case.  It  was  decided  there 
le  copy  of  the  summons  served  need  not  be  signed  with  the 
f  the  judge  attached  to  the  original  summons.  That  decision 
Bed  on  the  form  provided  for  a  summons  in  Appendix  K  to 
3s.  Appendix  K  does  not  provide  for  the  name  of  a  judge 
he  signature  of  a  judge,  and  it  was  held  upon  this  ground 
^opy  signature  need  not  be  attached  to  the  copy  summons, 
m  in  Appendix  K  contains  no  blank  for  the  judge's  signa- 
uther  does  the  form  of  the  order  founded  on  the  summons 
Appendix  E  provide  for  the  signature  of  the  judge,  but  it 
ot  be  contended  that  the  absence  of  a  blank  for  the  signature 
ndicate  that  the  original  order  need  not  be  signed  by  the 
ind  consequently  such  absence  from  the  original  form  would 
Jiorise  the  omission  of  the  signature  in  the  copy.  And 
ch  as  the  original  summons  requires  the  signature  of  a 
whether  it  be  his  autograph  or  signature  by  his  associate,  we 
lat  that  which  purports  to  be  a  copy  of  the  summons  ought 
true  copy,  and  ought  therefore  to  bear  the  copy  signature  of 
ge  who  signed  the  summons.  We  think  that  this  was  an 
krity,    and   we   do   not  say  that  if  the  plaintiff  had  failed 

(«)  6  A.L.T.  46. 
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F.o.  to  appear  on  the  seeond  summons  a  valid  order  could  have  been 

1892  made  against  him  in  his  absence.     The  plaintiff,  howeyer,  prepared 

^^^        his  affidavits  in  answer  to  this  summons,   and  at  the  hearing 

••  appeared  before  A'Beckett,  J.,  on  the  21st  December,  and  he  there 

Thh  Boabb  o»  . 

Lakd  aks      mentioned  this  objection  and  relied  upon  it  as  a  substantial  objee- 

^^^        tion  to  the  hearing  of  the  summons  by  the  judge.    An  order  was 

Riginboiham,CJ,  then  made  postponing  the  hearing  until  after  vacation,  at  the 

beginning  of  February,  and  the  learned  judge  directed  that  the 

plaintiff  should  be  served  with  a  written  notice  of  the  day  on  which 

this  summons  would  be  heard,  and  reserved  to  the  plaintiff  all  the 

rights  of  objection  relied  on.    The  plaintiff  appeared  in  February 

before  the  judge  who  made  the  order  now  appealed  from,  and 

he  was  entitled  to  take,  and  did  take,  the  objection  previously 

raised  by  him  on  the  21st  December.     That  objection  might 

properly,  in  our  opinion,  have  been  considered  with  reference  to  the 

question  of  costs.    It  could  not  operate  as  a  valid  answer  to  the 

summons  or  deprive  the  judge  of  jurisdiction  to  hear  and  determine 

the  summons  on  the  ground  stated. 

Another  irregularity  is  now  relied  on  by  the  plaintiff,  namely, 
that  the  order  appealed  from,  though  it  recites  the  affidavit  of 
the  solicitor  for  the  defendants,  does  not  recite  the  affidavits 
filed  by  the  plaintiff  in  answer  to  the  sunmions.  That  is 
an  irregularity  also  which  may  properly  be  considered  by 
us  in  dealing  with  the  question  of  costs  of  the  proceedings 
on  the  summons..  But  none  of  these  objections  go  to  the 
jurisdiction  of  the  judge  who  made  the  order,  and  we  come, 
therefore,  to  the  main  question  raised  by  this  appeal,  namely, 
whether  this  order  is  a  proper  one. 

The  summons  states  several  grounds.  First,  that  the  state- 
ment of  claim  discloses  no  reasonable  cause  of  action;  second, 
that  the  action,  as  disclosed  by  the  pleading,  is  vexatious  and 
frivolous.  Both  these  grounds  are  authorised  as  grounds  of  a 
summons  in  proceedings  in  lieu  of  general  demurrer,  allowed 
by  Order  XXY.,  r.  i.  The  third  is  that  the  statement  of 
claim  is  an  abuse  of  the  process  of  the  Court.  That  is  a 
ground  founded  on  the  general  jurisdiction  of  the  Court  recog- 
nised  by  the  Judicature  Act  and  the  Supreme  Court  Act  1890  as 
a  ground  upon  which  a  pleading  may  be  struck  out  and  an  action 
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[>&  stayed  or  dismissed.  There  are  three  other  grounds, 
f,  that  a  corporation  is  incapable  of  committing  the  criminal 
\  charged  in  the  statement  of  claim ;  that  no  action  lies  for 
iged  criminal  o£fence  alleged  to  be  committed  in  the  giving  of 

T] 

ce  at  the  hearing  or  trial  of  a  cause ;   and  that  the  issue 
by  this  action  in  the  statement  of  claim  has  already  been 
cated  upon.     These  may  be  treated  as  instances  or  illustra-  Hi 
[>f  the  third  ground  of  this  summons,   namely,   that  the 
tent  of  claim  is  an  abuse  of  the  process  of  the  Court,  which 

substantiye  ground  of  this  summons.  The  statement  of 
nlleges  that  the  defendants  in  this  action  were  defendants  in 
ion  known  as  Merry  ▼.  The  Queen  and  Others,  No.  899,  of 
originally  an  equity  suit,  but  stated  erroneously  to  have  been 
[uently  transferred  by  order  of  the  Chief  Justice,  dated  the 
y  of  February  1887,  from'  the  Equity  Court  to  the  common 
ie  of  the  Supreme  Court.  It  alleges  that  the  plaintiff,  who 
'ed  in  person  in  the  said  action,  is  the  plaintiff  in  this  action, 
her  alleges  that  the  defendants  answered  the  plaintiff's  bill 
ity,  and  in  doing  so  set  out  in  extenso,  omitting  signatures 
btestations,  a  certain  alleged  ''  attested  copy  of  a  deed  of 
tfarch  1860,"  purporting  to  have  been  signed  by  the  plaintiff, 
lat  the  defendants  attached  thereto  the  common  seal  of  the 
of  Land  and  Works,  whereby  he  (the  plaintiff)  was  deprived 
effect  of  a  decree  of  Her  Majesty's  Privy  Council  dated  the 
ay  of  February  1866, 'and  his  share  and  interest  in  the 
ag  and  Ballarat  railway  contract  entered  into  with  the  said 

of  Land  and  Works,  also  under  seal.  In  the  statement 
images  the  plaintiff  defines  his  claim  in  these  terms : — 
I  plaintiff  claims  500,000Z.  for  damages  from  the  defendants 
iTing  uttered  a  forged  ^  attested  copy  of  the  alleged  deed 
)th  March  I860,'  purporting  to  have  been  signed  by  me, 
ng  the  same  to  be  a  forgery  in  an  action  for  damages."  In 
iginal  adtion  the  plaintiff  found  it  necessary  to  establish  his 
to  sue  alone  upon  articles  of  agreement  entered  into  in  1858 
im  and  two  partners  with  the  Board  of  Land  and  Works, 
necessity  arose  from  the  fact  that  in  March  1860  an  arrange- 
was  made  by  which  the  liabilities  and  rights  arising  under 
artieles  of  agreement  were  transferred  from  the  contractors  to 
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F.o.  a  person  named  Williams,  and  the  defendants  in  this  suit  set  np 

1892  this  deed  of  substitution,  as  it  was  called,  dated  28th  March  1860, 

^1^^  as  an  answer  to  the  action  brought  by  the  petitioner  in  his  own 

V.  name  for  damages  springing  from   the   alleged  breaches  of  the 

Lakd  and  original  articles  of  agreement.  It  was,  therefore,  one  of  the 
WoMs.  principal  questions  to  be  determined  in  that  suit  whether  the 
SiffMotham,CJ^,  plaintiflF  was,  or  was  not,  a  party  to  that  deed  of  substitution  of 
the  28th  March  1860.  The  Court  came  to  the  conclusion  of  fiust 
that  he  was  a  party  to  that  deed,  and  had  signed  it.  The  grounds 
of  that  conclusion  are  set  forth  in  the  reasons  given  in  the  judgment, 
and  which  are  made  a  part  of  the  materials  before  the  learned  judge 
who  heard  this  summons,  and  it  appears  from  these  reasons  that 
amongst  the  other  documentary  evidence  bearing  on  this  question 
a  document  which  purported  to  be  an  attested  copy  of  this  deed  of 
the  28th  March  1860,  bearing  date  the  6th  June  of  the  same  year, 
was  put  in  evidence,  being  produced  from  the  office  of  the  Audit 
Commissioners,  where  it  had  been  deposited  for  sixteen  or  seventeen 
years.  This  document  bore  the  signature  of  the  plaintiff,  and  he 
now  alleges  that  he  has  discovered  since  the  hearing  that  this  copy 
signature  appearing  at  that  time  upon  this  alleged  attested  copy  of 
the  original  deed  had  been  annexed  to  that  copy  by  the  authority  of 
the  defendants,  and  he  charges  the  putting  in  evidence  of  that 
alleged  attested  copy  as  being  an  uttering  of  a  forged  attested  copy 
of  the  deed  by  the  defendants,  knowing  the  same  to  be  a  forgery. 
The  real  purpose  of  the  plaintiff,  as  he  himself  states  in  one  of  the 
affidavits  he  has  filed,  is  to  show  that  he  is  in  a  position  to  prove 
that  his  name  was  not  on  the  original  deed  of  which  this  copy 
purported  to  be  a  certified  copy,  and  his  avowed  object  in  this  suit 
is  to  raise  the  question  again  which  has  been  decided  already  against 
him,  viz.,  that  he  was  not  a  party  to  the  original  deed  of  substitu- 
tion. We  think  that  that  object  is  one  which  he  cannot  be  permitted 
to  attempt  to  establish  in  this  action  against  the  Board  of  Land  and 
Works.  The  matter  is  res  judicata.  It  has  already  been  deter- 
mined by  the  Court,  and  the  judgment  has  been  affirmed  on  appeal, 
that  he  was  a  party  to  that  original  deed  of  substitution,  and  he 
cannot  be  allowed  to-  trifle  with  the  established  practice  of  this 
Court  in  the  administration  of  justice  by  attempting  to  raise  that 
question  again  by  relying  upon  one  of  the  documents  put  in 
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loe  by  the  parties  in  the  former  suit  in  connection  with  the 
which  the  plaintiff  then  unsuccessfully  sought  to  establish. 
1  it  is  not  easy  to  understand  what  the  plaintiff  means  by 
ng  the  word  "utter"  or  the  term  ** forgery"  to  the  production 
dence  of  a  document  of  this  kind.  That  a  party  to  a  sait 
1  be  liable  to  an  action  for  putting  in  evidence  a  document  of 
indy  and  that  this  should  be  charged  in  a  civil  proceeding  as  ^ 
ering  of  a  forged  document,  is  a  novel  doctrine,  and  an  abuse 
meaning  of  a  term  of  criminal  law.  A  party  is  not  liable 
livil  action  for  perjury  committed  by  him  as  a  witness,  and  it 
be  strange  if  a  party  using  a  document  should  be  liable  in  a 
stion  for  the  crime  of  uttering  that  document  put  in  evidence 
1  on  the  hearing  of  a  suit  in  which  a  question  of  this  kind 
lised  l)etween  the  parties  to  the  suit.  We  think  that  this 
is  altogether  an  abuse  of  the  process  of  the  Court,  and  it  is 
ty  of  the  Court  to  approve  the  course  taken  by  the  learned 
at  the  hearing  of  this  summons  in  striking  out  the  statement 
m  and  dismissing  the  action  and  entering  up  judgment  for 
ifendants.  In  view  of  the  irregularities  which  had  taken 
n  connection  with  this  summons,  we  think  that  the  order  of 
irned  judge  should  be  varied  by  striking  out  so  much  of  the 
iS  orders  the  plaintiff  to  pay  to  the  defendant  three  guineas 
and  we  direct  in  lieu  thereof  that  the  defendants  pay  to  the 
ff  the  costs  (when  taxed)  of  the  summons.  The  order,  as 
will  stand.     We  give  no  costs  of  this  appeal. 

[icitor  for  the  plaintiff  appellant :  Plaintiff  in  person, 
iicitor  for  the  defendant  respondents  :  Ouinneas. 

W.  H.  M. 
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F.O.  In  bb  bell,  Expastb  THE  MABINE  BOABD  OF  VICTOBIA. 

IQ92  Marine  Act  1890  (No.  1165),  «.  183 — Char^fe  of  nUsconduct^Emdenee  AH  1890 
June  7,  30,  (No.  1088),  e.  69^0ompetent  wUneee-'Certiorari—Want   of  jwrisdieiiM-' 
JUfiucU  io  hoar  evidence, 

A  charge  of  miicondact  under  sec.  188  of  Act  No.  1165  is  not  a  charge  of  ib 
indictable  offence,  nor  of  an  offence  panishable  on  summary  couTiction,  and  the 
person  so  charged  is  a  competent  witness  on  his  own  behalf. 

Where  the  writ  of  eeriiorari  has  not  been  taken  away  by  Statute,  it  may  be 
granted  either  because  there  has  been  a  total  want  of  jurisdiction,  or  because  there 
has  been  an  irregularity  in  the  exercise  of  jurisdiction. 

The  Court  of  Marine  Inquiry,  in  the  prosecution  of  a  captain  on  the  charge  of 
misconduct,  under  sec  183  of  Act  No.  1165,  refused  to  allow  the  captain  to  gife 
eyidenoe  on  oath  on  his  own  behalf,  but  permitted  him  to  make  a  statement. 

Seld  (reversing  Hood*  J.),  that  the  refdsal  to  allow  the  captain  to  give  eTidence 
on  oath  was  a  ground  for  granting  a  writ  of  eeriiorari. 

Appeal  from  judgment. 

This  was  an  appeal  from  the  judgment  of  Hood,  J.  (reported 
antty  p.  56),  discharging  a  rule  nisi  for  a  writ  of  certiorari  to  bring 
up  the  proceedings  of  the  Marine  Court  in  connection  with  the 
suspension  of  the  certificate  of  Captain  F.  Bell  by  the  court.  The 
facts  are  fully  set  out  in  judgment  of  the  Court. 

MitcheU  for  the  appellant — The  defendant  Bell  was  a  competent 
witness  to  give  evidence  on  his  own  behalf.  He  was  not  charged 
with  an  indictable  offence  within  the  meaning  of  sec.  53  of  the 
Evidence  Act  1890.  He  was  charged  with  misconduct,  and  if  the 
charge  is  proved  the  court  can  find  him  guilty  of  certain  offences 
specified  in  the  sub-sections  of  sec.  188  of  the  Marine  Act  1890, 
but  he  is  not  charged  with  those  offences.  In  Cattell  v.  Ireson  (a), 
Lord  Campbell,  C.J.,  held  that  a  person  charged  with  a  breach  of 
the  game  laws  was  a  competent  witness  on  his  own  behalf.  In 
bastardy  cases  a  defendant  is  a  competent  witness.  Certiorari  will 
lie  where  there  has  been  a  defect  in  the  jurisdiction.  Certiorari 
may  go,  when  the  Statute  has  not  taken  away  such  right,  if  there 
has  been  a  want  of  jurisdiction.  The  proper  reception  of  evidence 
is  a  condition  precedent  to  the  jurisdiction  of  the  inferior  court : 
In  re  John  Sullivan  (b).    Although  the  court  had  power  to  enter 

(a)  E.  B.  &  E.  91.  (b)  22  L.R.  (Jr.)  Q.B.  08. 
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npon  ibe  inquiry,  yet  if  such  court  exceeds  its  jurisdiction  in  the 
course  of  such  inquiry,  the  Court  of  Appeal  will  review  the  decision 
on  certiorari.  In  the  case  of  Reg.  v.  Bolton  (c)  the  Court  refused 
to  go  into  the  merits  of  the  case  on  the  ground  that  the  case  was 
within  the  jurisdiction  of  the  Court,  and  the  proceedings  on  the 
face  of  them  were  regular  and  according  to  law  ;  but  at  the  time  of 
that  decision  all  the  evidence  taken  on  such  summary  proceedings 
had  to  be  set  out,  and  the  Court  would  not  allow  other  evidence  to 
be  added  to  show  want  of  jurisdiction ;  later  legislation,  however, 
dispenses  with  the  obligation  of  setting  out  all  the  evidence.  The 
Marine  Court  had  no  jurisdiction  to  make  a  finding  on  the  charge 
without  allowing  Bell  to  be  heard  according  to  law.  In  the  case  of 
The  Colonial  Bank  v.  Willan  (d)  there  is  no  actual  distinction 
drawn  between  cases  where  the  Statute  has  taken  away  certiorari 
and  the  cases  where  it  is  not  taken  away.  If  the  Marine  Court 
acted  in  excess  of  its  jurisdiction,  the  writ  should  be  allowed : 
Penny  v.  South-Eastern  Railway  Co.  {e).  It  is  not  a  matter  of 
discretion,  but  the  Court  should  grant  the  writ  ex  debito  juatitia: 
Reg.  V.  Justices  of  Surrey  (J). 

Counsel  referred  to  the  following  cases : — Reg.  v.  Steward  {g) ; 
Reg.  V.  Vifont  (fc) ;  Reg.  v.  Chantrell  (i). 


F.O. 

1892 

In  re 

Hbll, 

Exparte 

Thb  Mabiki 

BOABD  OF 
ViOTOBIA. 


Box  and  Woinarski  for  the  respondent — The  objection  taken 
does  not  affect  the  jurisdiction  of  the  Marine  Court  to  try  the  case, 
but  simply  points  to  an  error  or  mistake  which  the  court  committed 
at  the  hearing.  There  is  no  case  which  goes  to  such  a  length  as  to 
decide  that  a  mere  blunder  in  a  collateral  matter  such  as  this  was 
can  be  reviewed  by  the  Court  upon  certiorari.  This  refusal  to  hear 
Bell  upon  oath  is  not  connected  with  the  matter  now  impeached  ; 
it  does  not  affect  the  jurisdiction  to  try  the  charge.  The  rejection 
of  evidence  was  a  matter  within  their  jurisdiction  to  decide.  If 
the  contention  of  the  appellant  were  correct,  the  appeal  sections 
would  be  unnecessary.  The  evidence  of  Bell  could  not  possibly 
have  shown  want  of  jurisdiction  to  hear  the  actual  charge.     The 


(e)   1Q.B.D.66. 
{d)   L  R.  5  P.C.  417. 
(«)   7  K.  &  B.  660. 
(/)  L.R.  5  Q.B.  466. 

L,VL,  VoL  XVIU. 


(^)  9Q.B.D.,p.743. 
(A)   2Barr.  1162. 
(t)    L.R.  lOQ.B.  689. 
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result  of  his  eyidence  might  hare  affected  the  decision  of  the  Goart, 
but  it  could  not  affect  its  jarisdietion.  Where  certiorari  is  not 
taken  away  by  Statute,  a  party  may  apply  for  a  writ  for  any  mistake 
in  the  lower  court  which  affects  that  court's  jurisdiction;  but 
where  it  is  taken  away  the  only  grounds  upon  which  the  writ  can 
be  obtained  are,  manifest  fraud  or  inherent  want  of  jurisdiction. 
Misdirection  is  no  ground  for  certiorari :  Reg,  t.  Ingham  (ft). 

Counsel  referred  to  The  Colonial  Bank  t.  WiUan  (I) ;  Short 
and  MeUor  on  the  Practice  of  the  Crown  Office,  pp.  116,  119. 

Counsel  were  not  called  upon  as  to  the  point  whether  the 
appellant  was  a  competent  witness. 

Mitchell  in  reply — The  whole  object  of  the  writ  of  certiorari  is 
to  enable  the  superior  courts  to  superintend  the  inferior  courts. 
In  The  Colonial  Bank  y.  WiUan,  the  Court  decided  that  e^en 
where  the  writ  is  taken  away  by  Statute,  it  may  go  in  a  variety  of 
cases. 

Counsel  referred  to  Beg.  t.  Commiasioners  of  Cheltenham  {m). 

Cfur.  adv.  vult. 


Upon  a  subsequent  date  the  Court  intimated  that  arguments 
would  be  heard  on  behalf  of  the  respondent  on  the  question  whether 
the  appellant  was  a  competent  witness. 

Woinareki  for  the  respondent — The  charge  was  of  a  criminal 
nature ;  it  affected  the  status  of  the  appellant.  The  fact  of  Uie 
charge  not  being  called  a  crime  does  not  affect  it.  The  Marine 
Court  prosecutes  on  behalf  of  the  public,  and  it  is  a  matter  affecting 
public  rights. 

HiaiNBOTHAM«  C.J.  This  is  an  appeal  from  an  order  of 
Hood,  J.,  discharging,  with  costs,  an  order  calling  upon  the  Court 
of  Marine  Inquiry,  and  the  members  thereof,  to  show  cause  why 
a  writ  of  certiorari  should  not  issue  to  remove  their  determination 
into  the  Supreme  Court  with  the  view  of  quashing  the  same. 
There  are  four  grounds  set  out  in  the  order  nisi  iat  the  certiorari. 


{k)  6  B.  &  S.  257. 


(/)  L.R.  5  P.C,  p.  442. 


(m)  1  Q.B.  467. 
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One  of  these  was  abandoned  on  the  argument,  and  the  rest  were  f.c. 

OTermled  by  the  learned  primary  judge.     The  argument  before  this  X892 

Court  is  raised  on  the  fourth  ground  only,  namely,  that  the  said  '^^^ 

Marine  Court  refused  to  allow  the  said  Frank  Bell  to  be  sworn  as         Bbll, 
a  witness  on  his  own  behalf.  Tub  Ma&ivb 

The  Court  of  Marine  Inquiry  is  a  Court  of  Record  constituted      yi^^^ 

under  the  Marine  Act  1890,  sees.  180-183.     It  is  held  whenever  

it  may  be  required  by  the  responsible  Minister  of  the  Crown 

administering  the  Act,  or  wheneyer  the  president  of  the  Marine 
Board  thinks  fit ;  and  it  is  authorised  to  hold  formal  inyestigations 
into  charges  of  incompetency  or  misconduct  on  the  part  of 
certificated  masters  and  others  (sec.  188),  upon,  or  without,  a 
preliminary  inquiry  by  the  Marine  Board  into  the  same  charges 
(sec.  176),  and  whenever  such  investigation  is  directed  by  the 
Board,  the  Court  may  determine  that  the  certificate  shall  be 
cancelled  or  suspended,  sec.  188  (2).  By  sec.  177  it  is  provided 
thatr— 

"  Every  such  inyeetigation  shall  be  conducted  in  such  manner  that  if  a  charge  ia 
made  aganiat  any  person  that  person  shaU  have  an  opportunity  of  makinf(  a  defenee, 
and  of  showing  cause  why  his  certificate  or  Uconse  should  not  be  oancelled  or 
suspended." 

In  the  present  case  Mr.  Bell,  late  master  of  the  s.s.  Oambier, 
was  duly  notified  on  14th  October  1891  that  a  charge  of  misconduct, 
as  the  master  of  the  Oambier,  had  been  made  against  him  by  the 
Marine  Board,  that  the  Board  had  ordered  a  formal  investigation, 
and  that  the  Court  of  Marine  Inquiry  would  proceed,  on  a  day 
mentioned,  to  hold  a  formal  investigation  into  the  charge,  at  which 
time  he  was  commanded  to  attend,  and  he  was  informed  that  he 
should  be  heard  in  his  defence.  When  the  case  came  on  to  be 
heard,  the  evidence  of  Mr.  Bell  was  tendered  on  his  own  behalf  as 
evidence  which  should  be  taken.  The  Court  refused  to  allow  him 
to  be  Bwom,  but  "  a  statement  was  then  made  by  the  said 
Frank  Bell,  and  such  statement  was  taken  down  and  subscribed  by 
him.'*  The  Court,  by  its  judgment,  found  the  charge  of  misconduct 
proved  against  Mr.  Bell,  and  that  such  misconduct  amounted  to 
gross  misconduct,  and  it  therefore  suspended  his  certificate  as  a 
matter  for  a  period  of  nine  months  from  the  date  of  the  determina- 
tion, 27th  October  1891.    In  an  annexe  to  the  judgment,  dated  the  ~ 
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'•0.  same  day,  and  signed  and  sealed  by  the  members  of  the  Court, 

1892  Mr.  Bell's  name  is  omitted  from  the  list  of  witnesses  whose  evidence 

jj^  is  taken  before  the  Court,  and  it  is  stated  that  "  no  witnesses  were 

Bbm.,         called  in  refutation  of  the  charge." 
JBwparts 
Thb  Mabikb  We  are  of  opinion  that  the  court  in  refusing  to  allow  Mr.  Bell 

^a^DL      ^  ^®  sworn  committed  an  error,  and  thereby  deprived  him  of  a 

.  .   legal  right.     Probably  the  court  supposed  that  this  formal  investi- 

gation,  in  which  it  was  engaged,  was  a  criminal  proceeding  m  which 

Mr.  Bell  was  incompetent  to  give  evidence  for  or  against  himself. 
But  such  disqualification  is  confined  to  cases  where  in  a  criminal 
proceeding  a  person  is  charged  with  the  commission  of  some 
indictable  offence,  or  an  ofience  punishable  on  a  summary 
conviction :  See  Evidence  Act  1890,  sec.  58.  But  a  charge  of 
misconduct  under  the  Marine  Act  1890  is  not  a  charge  of  an 
indictable  ofifence,  nor  of  an  ofience  punishable  on  summary 
conviction.  The  proceedings  in  this  case  resembled  rather  pro- 
ceedings on  the  hearing  of  a  complaint  for  desertion  of  a  wife  by  her 
husband,  where  the  husband's  evidence  must  be  received  if  he 
tender  it:  Reg  v.  Pope  (n),  where  an  order  for  maintenance  was 
quashed  on  the  ground  that  the  justices  improperly  refused  to  allow 
the  husband  to  be  sworn  and  to  give  evidence.  The  learned  judge 
held  that  the  act  of  the  Court  of  Marine  Inquiry  amounted  to 
nothing  more  than  a  mistake  in  a  matter  in  which  the  court  had 
jurisdiction,  that  it  did  not  deprive  the  court  of  jurisdiction  to 
determine  the  charge  of  misconduct,  and  that,  as  the  proceedings  on 
the  face  of  them  were  regular  and  according  to  law,  the  writ  of 
certiorari  would  not  lie  to'  quash  the  determination.  If  there  was 
no  want  or  failure  of  jurisdiction  in  the  court  creatiod  by  its 
mistaken  act  of  refusal,  this  conclusion  would,  I  think,  be  correct, 
according  to  the  authorities,  in  a  case  like  the  present,  where  a  writ 
of  certiorari  is  sought  for  the  removal  of  a  determination  or  order 
of  an  inferior  court  :  Reg.  v.  Bolton  (o)  ;  Reg.  v.  Cambridge- 
shire (p).  These  cases  show  that  where  there  has  been  no  want 
of  jurisdiction  in  the  inferior  court,  and  the  proceedings  are  on  the 
face  of  them  regular  and  according  to  law,  the  writ  of  certiorari 
will  not  issue  to  ascertain  if  the  inferior  court  has  come  to  a 
correct  decision  on  the  merits,  if  there  is  any  evidence  to  support 
(»)  5  y.L.R.  (L.)  26.  (o)  1  Q.B.  66.  (p)  4  A.  &  £.  111. 
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ecision.  Bat  it  has  been  argued  for  the  appellant  that 
^11  had  a  legal  right,  both  at  common  law  and  by  the  express 

of  this  Statute  and  of  the  Evidence  Act  1890,  sec.  49,  to 
estimony  on  his  own  behalf,  under  the  sanction  and  with  the 
rity  of  his  oath,  that  the  allowance  of  that  right  is  a  condition 
jurisdiction  of  the  court  created  by  the  Statute,  and  that  the 
>wance  of  the  right  goes  to  jurisdiction,  and  not  merely  to  the 
I  of  the  question  to  be  investigated.  I  am  of  opinion  that 
rgument  is  correct,  and  must  prevail. 

le  conditions  on  which  the  right  of  every  tribunal  of  limited 
iction  depends  may  be  founded  either  on  the  character  and 
tution  of  the  tribunal,  or  upon  the  subject-matter  of  the 
y,  or  upon  certain  proceedings  which  have  been  made 
ial  preliminaries  to  the  inquiry,  or  upon  facts  or  a  fact  to  be 
cated  upon  in  the  course  of  the  inquiry,  or  upon  the  estab- 
3nt  of  some  fact  after  the  inquiry  has  been  legitimately 
enced,  which  ousts  the  jurisdiction  and  places  the  subject- 
r  of  the  inquiry  beyond  it :  See  Colonial  Bank  ofAiistralasia  v. 
n  iq) ;  or  upon  the  omission,  at  any  stage  of  the  proceedings 
the  decision,  of  an  essential  element  of  jurisdiction :  Exparte 
augh  (r) ;  Reg.  v.  Smith  («) ;  Reg.  v.  Farmw  if).  In  the 
f  these  three  last-mentioned  cases,  Exparte  Bradlaugh  (r),  a 
trates'  order  for  the  destruction  of  obscene  books,  under  the 
rity  of  an  Act  of  Parliament,  was  held  bad  for  want  of  juris- 
a  where  it  merely  stated  that  the  magistrate  was  satisfied  that 
>oks  were  obscene,  but  omitted  a  second  essential  condition 
isdiction  also  created  by  the  Act,  namely,  that  the  books 
the  proper  subject  of  a  prosecution  for  misdemeanour. 
ig.  V.  Smith  (s)  jurisdiction  to  hear  an  information  was 
to  justices  on  appearance  of  the  parties  summoned,  or  upon 

that  the  summons  was  duly  served  upon  such  party  a 
lable  time  before  the  time  appointed  for  his  appearance. 
3  held  that  the  justices  had  no  jurisdiction  to  convict  because 
lad  no  evidence  before  them  that  reasonable  time  had  elapsed 
en  the  time  of  the  service  of  the  summons  and  the  day  for 
ig  the  summons,  and  the  writ  of  certiorari  was  ordered  to 


L.R.  6  P.C,  p.  448-4. 
8  Q.B.D.  609. 


(«)    L.B.  10  Q.B.  604. 
(0    1892, 1  Q.B.  088. 
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F.o.  issae.    Reg.  y.  Farmer  was  a  case  for  an  affiliation  order.    The 

1992  jurisdiction  of  the  justices  only  attached  on  proof  that  the  summons 

7 —  had  been  duly  served,  and  it  was  held  that  the  court  had  power  to 

Bbll,         inquire  into  the  validity  of  the  service,  and  upon  proof  that  the 
THsMABniB     service   was  invalid  that  a   certiorari  would  be   granted  on  the 
BoABD  OP       ground  of  want  of  jurisdiction  of  the  justices.     In  the  present  case 

I  think  the  Act  of  Parliament  makes  it  an  essential  element  of  the 

ffi^  o  am,  .  -j^rigdiction  of  the  Court  of  Marine  Inquiry  to  hold  a  formal 
investigation  into  a  charge  of  misconduct,  that  the  proceedings 
shall  be  conducted  in  such  a  manner  that  the  person  charged  shall 
have  an  opportunity  of  making  a  defence,  that  is  to  say,  a  defence 
in  a  lawful  and  authoritative  form,  by  the  evidence  on  oath  of  the 
person  charged  or  of  other  witnesses.  The  court  has  stated  thai 
no  witnesses  were  called  in  refutation  of  the  charge,  while  the 
affidavits  show  that  Mr.  Bell  tendered  himself  as  a  witness,  and 
his  evidence  was  rejected  as  that  of  a  person  incompetent  to  give 
evidence.  This  act  of  rejection  of  evidence  was  a  matter  extrinsic 
to  the  merits  of  the  question  to  be  investigated ;  there  was,  in 
fjftct,  no  evidence  on  which  any  conclusion  could  properly  be  arrived 
at,  and  the  court  had  no  jurisdiction,  in  my  opinion,  to  make  a 
determination  conducted  in  such  a  manner  as  to  be  wanting  in  this 
essential  condition  of  the  statutory  jurisdiction.  The  appellant 
was  the  party  aggrieved  by  the  act  of  the  inferior  court,  and  he  is 
therefore  entitled  ex  debito  juatitia  to  ask  the  Court  in  the  exercise 
of  its  discretion  to  issue  the  writ  to  quash  the  proceedings  :  Reg,  v. 
Justices  of  Surrey  (i?). 

HoLBOVD,  J.  I  have  had  the  advantage  of  reading  the  judgment 
of  my  brother  Hodges,  and  I  concur  entirely  with  his  judgment. 

HoDGBS,  J.  I  agree  with  the  conclusion  arrived  at  by  the  Chief 
Justice,  but  desire  to  express  my  reasons.  This  is  an  appeal  from 
an  order  of  Hood,  J.,  refusing  to  grant  a  writ  of  certiorari.  It  appears 
that  the  Court  of  Marine  Inquiry,  under  sec.  188  of  the  Marim 
Act  1890,  investigated  a  charge  of  misconduct  against  Frank  Bell, 
the    applicant    for    the   writ   of  certiorari.      That  oonri  found 

(o)  L.R.  5  Q.B.  466. 


Digitized  by 


Google 


VOL.  urai.] 


LV  k  L¥I  YICT. 


489 


Frank  Bell  guilty  of  gross  misconduct,  and  suspended  his  certiflcale 
for  nine  months.  In  that  investigation  Frank  Bell  tendered 
himself  as  a  witness  on  his  own  behalf,  and  desired  to  be  swern  aild 
examined.  The  Court  of  Marine  Inquiry  refused  to  allow  him  to 
be  sworn  or  to  give  evidence  in  his  own  behalf,  but  permitted  him 
to  make  a  statement.  His  own  evidence  was  the  only  evidence  he 
had  to  offer,  so  that  refusing  to  take  his  owx>  evidence  was  a 
refusal  of  all  the  evidence  he  had  to  offer.  He  contends  that  that 
court  was  wrong  in  declining  to  allow  him  to  be  sworn  and  to  give 
evidencey  and  that  this  wrong  decisiom  entitles  him  to  a  certiorari 
to  bring  the  proceedings  of  the  Court  of  Marine  Inquiry  into  thia 
Court  with  a  view  to  having  them  quashed. 

The  learned  judge  whose  decision  is  i^pealed  from  was  of 
opinion  that  the  Court  of  Marine  Inquiry  was  wrong  in  not 
allowing  Frank  Bell  to  be  sworn  and  to  give  evidence  in  his  own 
behalf,  and  I  think  he  was  right  in  that  opinioii.  Frank  Bell  waa 
a  competent  witness  unless  disqualified  by  sec.  58  of  the  Evidence 
Act  1890.  That  section  applies  only  to  a  person  ''who,  in  a 
flriminal  proceeding,  is  charged  with  the  cMamission  of  an 
indictable  offisnce,  or  an  offence  punishable  on  summary  conviction." 
Now  Frank  Bell  was  only  charged  with  misconduct  in  carelessly 
navigating  the  Gambier.  This  charge  is  neither  an  '^  indictable 
e&nce  '*  nor  "  an  offence  punishable  on  summary  conviction.*' 
The  Marine  Court  found  him  gfuilty  of  groee  misconduct,  which  it 
waa  entitled  to  do,  ahhough  Frank  Bell  had  not  been  changed  with 
groee  misconduet.  And  having  found  him  guilty  of  grose  mis* 
eoHbet  it  suspended  his  certificate.  But  if  it  had  found  him 
gmlty  only  of  miBconduet  his  certificate  would  not  have  been 
suBjpended,  nor  would  any  consequences  of  a  penal  nature  have 
followed.  I  am,  therefore,  of  opinioii  that  see.  68  does  not  render 
liank  Bdl  iaoompetent  as  a  witness,  and  that  he  was  entitled  to 
tebe  sworn. 

The  question  remains,  does  that  wrong,  decision  entitle 
Fkank  Bell  t»  seqpiire  the  Supiema  Couct  ta  issue  a  writ  of 
emtiarcBri  }  it  is  now  well  settled  law  that  whetber  certiorari  has 
01  has  n4it  beea  takanr  away  by  Statute,  this  writ  will  tai  be 
granted  to  try  in  the  superior  court  a  matter  whiok  the  ififerior 
court  is  authorised  to  determine.    The  writ  will  not  be  issued  to 
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F«c.  enable  parties  to  have  the  action  tried  in  the  superior  conrt  on  its 

1892  merits :  Beg.  v.  Bolton  {w).     But  where  the  writ  has  not  been 

7^  taken  away  by  Statute  it  may  be  granted,  either  because  there  has 
Bbll,  been  a  total  want  of  jurisdiction  in  the  inferior  court,  or  becanse 
Thb  Mabivb  there  has  been  an  irregularity  in  the  exercise  of  jurisdiction.  This, 
VicTOBLL  ^  think,  is  shown  by  the  judgment  of  Patteson,  J.,  in  the  case  of 
Beg,  V.  Sheffield  Bailway  Co.  {x).  In  that  case  Patteson,  J.,  says: — 
"  A  distinction  has  been  made  between  a  total  want  of  jurisdiction, 
in  which  case  the  clause  for  taking  away  the  writ  of  certiorari  has 
been  held  inapplicable,  and  a  mere  irregularity  in  the  exercise  of 
jurisdiction,  in  which  case  it  does  apply."  That  is,  a  wri(  of 
certiorari  will  be  granted  where  there  has  been  an  ''  irregularity  in 
the  exercise  of  jurisdiction,*'  unless  the  writ  has  been  taken  away 
by  Statute.  This  view  is,  I  think,  borne  out  by  Beg.  y.  Bolton^ 
which  case,  in  my  opinion,  also  shows  that  the  matter  complained 
of  here  is  an  irregularity  in  the  exercise  of  jurisdiction,  and  that 
this  irregularity  can  be  shown  by  affidavit.  In  the  report  of  the 
case  last  mentioned  (which  is  a  leading  case  on  the  subject,  and 
the  judgment  a  considered  one)  the  side  note  states  that  '^  when  a 
conviction  or  order  of  justices  is  returned  to  this  Court  and  the 
proceedings  are  regular  inform  and  in  practice ,  and  the  case  one 
over  which  the  justices  had  jurisdiction,  the  Court  will  not  hear 
affidavits  impeaching  their  decision  on  the  facts."  From  which  I 
should  infer  that  affidavits  might  be  used  to  show  that  the  pro- 
ceedings were  not  regular  in  form  and  practice,  and  the  considered 
judgment  of  the  Court,  after  stating  what  was  in  the  return,  contains 
the  following  passage  : — ''  No  affidavit  denies  that  such  evidence 
was  offered,  that  the  defendant  was  heard  in  his  defence^  or  that 
such  judgment  was  pronounced.  Beyond  this  we  cannot  go." 
This  seems  to  show  that  an  affidavit  alleging  that  the  defendant 
was  not  heard  in  his  defence  would  have  been  admissible,  and 
though  the  case  does  not  say  that  this  would,  yet  it  might  have 
altered  the  decision.  Then  in  The  King  v.  Crowther  (y)  a 
conviction  was  brought  up  by  certiorari  and  quashed  becanse  the 
witness  had  not  been  sworn  and  examined  in  the  presence  of  the 
defendant.  This,  as  I  take  it,  would  be  what  Patteson*  J.,  calls 
an  irregular  exercise  of  jurisdiction. 

(lo)  1  Q3.  66.  {x)  11  A.  &  E.  194.    .  (y)  1  T.R.  126. 
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Has    there    been,    in   the   case   now   under  appeal,   such   an  f-o. 

irregular  exercise  of  jurisdiction  as  justifies  the  issue  of  the  writ?  1992 

By  sec.  177  of  the  Marine  Act  1890,  which  deals  with  investiga-  £^^ 

tions  such  as  that  which  was  being  conducted  against  Frank  Bell,  Bbll, 

it  is  provided  that  such  person  "  shall  have  an  opportunity  of  thb  Mamnb 
making  a  defence  and  of  showing  cause  why  his  certificate  or  Victoria. 
license  should  not  be  suspended."  A  man's  defence  is  made  up 
of  two  parts :  primarily  of  his  evidence,  and  secondly  of  argument ; 
but,  ordinarily,  the  .most  important  part  of  a  man's  defence  consists 
of  his  evidence,  the  argument  being  merely  supplementary.  In 
this  case  the  Court  of  Marine  Inquiry  refused  to  take  the  evidence 
of  Frank  Bell,  which  happened  to  be  all  his  evidence,  and  so 
Frank  Bell  had  not  that  which  the  Statute  says  he  shali  have — an 
opportunity  of  making  a  defence.  This  refusal  of  the  court  to 
take  the  applicant's  evidence  was,  in  my  opinion,  a  grave  irregularity 
in  the  exercise  of  its  jurisdiction,  and  that  this  irregularil^  can  be 
shown  by  affidavit  is  indicated  by  Reg.  v.  Bolton.    Further  in  the 

ease  of  Rex  v.  {z),  the  defendant  had  been  prosecuted 

for  selling  other  than  a  *'  Winchester  "  bushel.  He  produced  the 
▼endee  as  a  witness ;  the  magistrates  rejected  him  as  incompetent. 
For  that  error  of  the  magistrates  certiorari  was  granted,  and  I 
think  it  should  be  granted  in  this  case  for  the  rejection  of  Frank 
Bell  as  incompetent. 

OxDiB  made,  without  costs,  that  a  writ  of  eertiorari  issue  to  remove  the  deter- 
mination of  the  Court  of  Marine  Inquiry  into  this  Court  with  the  view  of  quashing 
thai 


Appeal  aUowed,  without  costs. 

Solicitors  for  appellant :  Oillott,  Croker  dk  Snowden. 
Solicitor  for  respondent :  Ouinness,  Grown  Solicitor. 

W.  H.  M. 
(s)  2  Chitty  187. 
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1892  Iv  BB  THE  CHATSWORTH  ESTATE  COMPANY  LIMITED. 

June  I,  6,  21,  27.  In  bb  CLARKE,  Exfabtb  HARTNELL. 
July  18. 
Ompanie*  Aei  1890  (No.  1074)  ».  Se—SeoU/leaHon  of  reguUr-^Tramtfar  oftiarm 

A*  Beckett,  J.  — Execution  of  tramfer  hy  tranef error  and  tranrferree — 2>ucf«<MHi  of  direolon 

io  €U9ent  to  tranefer — Acta  of  tecretary  not  binding  on  compctuy — Juritdiotion 

of  Court  to  aeeent  to  transfer  after  li^idation, 

H.  sold  shAres  through  B.,  the  secretary  of  a  company,  to  C,  in  March  1890. 
B.  acted  as  H.'8  broker  in  this  transaction.  H.  executed  the  transfer  and  lodged  the 
same  with  B.,  requesting  him  to  secure  the  execution  of  the  transfer  hy  C.  The 
articles  of  association  of  the  company  provided  that  transfers  must  be  signed  by 
both  transferror  and  transferree,  and  that  the  directors  might  decline  to  register  any 
teaasfer  without  assigning  any  reason  therefor.  C.  was  a  director  of  the  eompaay 
during  the  year  1890,  and  up  to  the  time  of  the  company  going  into  Uquidatian. 
After  March  1890  no  notices  were  ever  sent  to  H.,  but  notices  of  calls  in  respect  of 
these  sliares  were  sent  to  0.,  and  C.  paid  aU  the  calls.  During  the  year  1891  H. 
discorered  that  his  name  was  still  on  the  register  and  that  C/s  name  was  written  in 
pencil  on  the  register.  H.  took  no  steps  in  the  matter  until,  in  the  middle  of  the 
year  1891,  a  notice  of  call  was  sent  to  him  and  he  thereupon  called  on  B.,  the 
secretary,  and  asked  for  an  explanation,  and  B.  said  that  it  was  a  mistake,  and  that 
the  notices  were  being  and  would  continue  to  be  sent  to  C,  who  had  pui^ased  the 
shares.  No  other  notices  were  sent  to  H.  until  the  beginning  of  1892,  when,  upon 
receiving  a  notice  of  a  call,  H.  wrote  to  the  directors  of  the  company  stating  that  he 
had  sold  the  shares  and  asking  to  have  his  name  removed  from  the  regist^.  The 
disectors  reftised  to  remove  his  name  from  the  register. 

The  company  soon  afterwards  went  into  liquidation  and  H.'8  name  was  placed 
upon  the  list  of  contributories. 

Upon  an  appUcation  by  H.  to  have  his  nasne  removed  fhim  the  list  of  oontribatories^ 

Heldf  that  it  was  the  duty  of  H.,  as  transferror,  to  see  that  his  name  was 
removed  from  the  register,  and  that  the  company  were  not  bound  by  the  act  of  the 
secretary  in  sending  notices  to  C,  and  that  the  company  had  not  accepted  C.  as  a 
member  in  respect  of  these  shares,  and  there  being  no  negligence  or  defaisdt  en  As 
part  of  the  company,  H.  was  rightly  placed  upon  the  list  of  contributories. 

Upon  a  ftirther  application  by  H.  to  have  the  register  rectified  by  removing  his 
name  from  the  register  and  substituting  the  name  of  C.  as  shareholder, 

Seld,  that  the  directors  having  the  power  to  decline  to  accept  a  transfer,  the 
Court  had  no  jurisdiction  after  the  company  had  gone  into  liquidation  to  exercise  the 
discretion  which  rested  with  the  directors. 

This  was  a  motion  made  on  behalf  of  William  Albert  Hartnell 
for  an  order  to  remove  his  name  from  the  list  of  contribntories  of 
the  Ghatsworth  Estate  Co.  Limited,  in  liquidation.  The  affidayits 
in  support  of  the  motion  alleged  that  Hartnell,  who  had  been 
shareholder  of  three  hundred  shares  in  the  company,  had  sold  these 
shares  in  March  1890  to  H.  St.  John  Clarke,  through  B.  Balding, 
who  was  the  secretary  of  the  company.  After  the  sale  of  the 
shares    Hartnell    signed    the    transfers    and    handed    them   to 
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BAUmg  to  obtain  the  execnticm  of  the  same  by  the  transferree. 
The  transfeiree  never  execnted  the  transfer.  The  articles 
of  association  reqnired  that  a  transfer  should  be  signed  by  both 
transferror  and  transferree.  After  March  1890,  no  notices  ^ere 
86ot  to  Hartnell  until  May  1891,  when  a  notice  of  call  was 
sect  to  him;  he  thereupon  saw  Balding,  who  stated  that  the 
notice  had  been  sent  by  mistake,  and  that  Clarke  was  the  purchaser 
of  his  shares,  and  that  the  notices  were  being  sent  to  him. 
Hartnell,  about  this  time,  saw  the  register  of  the  company  in 
which  his  name  still  appeared  as  shareholder,  but  across  the 
register  written  in  pencil  was  the  name  of  Clarke.  In  January 
1892,  Hartnell  saw  Clarke  and  asked  him  to  execute  the  transfer, 
and  Clarke  said  that  he  was  paying  the  calls  but  would  not  consent 
definitely  to  execute  the  transfer.  In  February  1892,  in  conse- 
quence of  another  notice  receiyed  by  Hartnell,  he  wrote  to  the 
eompany  requesting  to  have  his  name  remored  from  the  register 
and  the  company  wrote  refusing.  The  company,  shortly  afterwards, 
went  into  voluntary  liquidation.  All  the  calls  had  been  paid  by 
Clarke  in  respect  of  these  shares.  Clarke  was  a  director  of  the 
company  and  the  holder  of  other  shares. 
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Moule  in  support  of  the  motion — It  is  not  necessary  that  the 
transfer  should  be  signed  by  the  transferree  if  the  company  has 
waived  such  signature,  or  has  in  any  way  accepted  the  transferree 
as  shareholder  in  place  of  the  transferror :  In  re  Switchback  Co.  (a) ; 
NicoVs  Case  (b);  Strafon's  Case  (c);  Taurine  Co.  Case  (d);  In  re 
Floating  Dock  Co.  (e).  The  company  in  this  case  sending  notices 
to  Clarke  and  accepting  his  money  in  respect  of  the  calls  has 
acknowledged  him  as  a  shareholder.  The  execution  of  transfers  is 
required  merely  as  matter  of  proof  that  a  person  is  a  shareholder  or 
member,  but  a  member  is  defined  as  being  a  person  who  has 
agreed  to  become  a  shareholder  in  the  company,  and  this  agree- 
ment need  not  necessarily  be  proved  by  the  signatures  of  the 
persons,  bat  may  be  proved  aliunde.    The  company  is  estopped  from 


(a)   16V.L.R.8d0. 
(h)  8  DeG.  &  J.,  p.  445- 
(e)    1  DeG.  M.  &  Q.  676;  4  De  G.  & 
Sm.  256. 


(d)  26Ch.  D.118. 

(e)  W.  N.  1877,  p.  27. 
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claiming  a  right  to  retain  Hartnell  on  the  register,  inasmnch  as 
no  notices  have  ever  been  sent  him,  and  he  has  had  no  opportunity 
of  interfering  in  the  affairs  of  the  company.  His  position  has  been 
changed  by  the  conduct  of  the  company.  The  act  of  the  secretary 
is  the  act  of  the  company,  and  the  company  is  boond  by  his 
conduct:  P argon' 9  Case  (/)•  There  is  nothing  to  prevent  the 
company  from  placing  Clark  on  the  register,  and  on  the  list  of 
contributories,  as  by  his  conduct  he  .undoubtedly  is  estopped  from 
asserting  that  he  never  agreed  to  become  a  member  in  respect  of 
these  shares. 

Counsel  also  referred  to  the  following  cases :  Bu$Ws  Case  {g) ; 
Curtis'  Case  (h) ;  Palmer  on  Companies  (6th  ed.),  p.  271. 

Ma4:kinnon  for  the  liquidator  to  oppose — ^Although  a  shareholder 
has  sold  his  shares  he  is  not  relieved  from  being  a  contributory 
if,  owing  either  to  his  own  neglect  or  that  of  his  transferree, 
or  if,  in  fact,  owing  to  any  cause  except  the  neglect  of  the  company, 
his  transferree's  name  has  not  been  substituted  for  his  at  the  time 
of  the  winding  up  :  Marshall  v.  Olarruyrgan  Iron  and  Coal  Co,  (i). 
It  was  the  duty  of  the  transferror  to  see  that  the  purchaser's  name 
was  placed  on  the  register.  The  company  has  been  guilty  of  no 
negligence.  The  act  of  the  secretary  cannot  bind  the  company  in 
a  case  like  this  so  as  practically  to  alter  the  register  of  members 
without  the  knowledge  or  sanction  of  the  company:  Essendon 
Land  Tramway  Investment  Co,  v.  Upton  {k).  The  transfer  must 
be  executed  by  both  parties  before  it  has  any  effect  according  to  the 
articles  of  association,  and  if  this  be  not  done  the  company  has  no 
power  to  accept  such  transfer:  Marino's  Case  (Z);  Musgrave  d 
Hart's  Case  (m) ;  Head's  Case  (n) ;  Walker's  Case  (o).  Repre- 
sentations made  by  a  manager  of  a  company  as  to  the  company's 
financial  position  cannot  bind  the  company:  Bamett  t.  ScuA 
London  Tramway  Co.  (p). 


Moule  in  reply. 

Cur. 

adv 

(/)  L.R.  8  Kq,  666. 
(j)  LB.  6  Ch.  246. 
(A)    L.B.6£q.S0. 
(•)    L.B.7Eq.l». 
(*)    17V.L.R.a48. 

(/)    L.R.2Ch.596. 
(m)  I4.R.  5  Eq.  193. 
(•)    L.R.3Eq.a4. 
(o)   L.R.2Eq.554w 
(p)  18Q.aD.815. 

ratt. 
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a'Beoeett,  J.  Mr.  William  Albert  Hartnell  was  the  owner  of  800 
shares  in  the  Ohatsworth  Estate  Company  Limited  in  March  1890. 
He  then  employed  Mr.  B.  L.  Balding,  the  secretary  of  the  company, 
as  his  broker,  to  sell  the  shares.  Mr.  Balding  told  him  the  shares 
were  sold,  paid  him  the  price,  less  commission,  and  Mr.  Hartnell 
left  with  him  the  scrip  certificates  with  transfers  endorsed  signed  in 
blank.  The  transfers  were  nerer  signed  by  the  purchaser  or 
regisfcered.  The  company  went  into  voluntary  liquidation  in  April 
of  this  year  with  Mr.  Hartnell's  name  remaining  on  the  register  as 
the  holder  of  these  shares.  Mr.  Hartnell  now  applies  to  have  his 
name  removed  from  the  list  of  contributories.  He  grounds  his 
application  on  the  facts  that  after  the  sale  of  the  shares,  for  about 
two  years  with  only  one  exception,  no  notice  of  calls  or  of  meetings 
in  the  company  were  sent  to  him ;  that  calls  were  paid  by  the 
purchaser,  and  that  in  the  register  book  the  words,  ''sold  to 
Dr.  St.  John  Clarke,"  have  been  written  in  pencil  on  the  page  in 
which  Mr.  Hartnell's  name  is  entered  as  owner  of  the  shares. 
The  motion  is  not  made  on  notice  to  the  purchaser  of  the  shares  to 
have  his  name  substituted,  but  merely  against  the  liquidator,  to 
have  Mr.  Hartnell's  name  taken  off.  Counsel  for  the  applicant 
relied  upon  oases  showing  that  a  company  may  become  estopped 
from  denying  that  a  person  is  a  shareholder  or  has  ceased  to  be  a 
shareholder,  though  the  provisions  of  the  company's  articles  have 
not  been  strictly  complied  with  as  to  his  becoming  or  ceasing  to  be 
a  shareholder.  The  facts  of  the  present  case  appear  to  me  to 
create  no  estoppel  against  the  company.  The  company  is  not 
responsible  for  the  misconduct  of  Mr.  Balding  as  Mr.  HartnelFs 
broker.  The  inference  from  the  facts  disclosed  by  the  applicant's 
own  affidavit  is  that,  for  purposes  of  their  own,  Mr.  Balding, 
and  Dr.  Horatio  St.  John  Clarke,  the  purchaser,  arranged  that 
Dr.  Clarke  should  not  become  transferree  of  Mr.  Hartnell's  shares, 
bat  that  Mr.  Hartnell  should  be  led  to  suppose  that  he  had  become 
such  by  Dr.  Clarke  paying  the  calls  and  Mr.  Balding  sending 
no  notices  to  Mr.  Hartnell.  Dr.  Clarke  has  had  no  opportunity 
for  explanation,  and  I  therefore  make  no  comment  on  his  conduct 
in  the  transaction.  It  is  enough  for  me  to  say  that  I  find  no 
deception  practised  by  the  company,  and  no  evidence  of  any  breach 
of  duty   or   representation   by   the  company  which  precludes  the 
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liquidator  from  saying  that  Mr.  Hartnell  has  not  ceased  to  be  a 
member  in  respect  of  these  800  shares.  Mr.  Hartnell,  according 
to  his  affidavit,  made  no  inquiry  for  the  purpose  of  ascertaimng 
whether  the  shares  had  been  transferred.  He  trusted  entirely  to 
Mr.  Balding,  but  the  facts  set  out  in  paragraphs  6  and  7  of 
his  affidavit  show  that  early  in  1891  he  discovered  how  matters 
stood,  and  yet  did  nothing  to  enforce  a  proper  transfer  of  liability. 
He  has  now  no  right  to  have  his  name  removed  without  substi- 
tuting that  of  the  purchaser.  I  dismiss  the  present  application 
with  costs,  to  be  paid  to  the  liquidat(»r,  but  without  prejudice 
to  any  application  to  rectify  the  register  by  substituting  the  name  of 
the  purchaser  for  that  of  the  applicant  as  to  all  or  any  of  the 
shares  referred  to  and  with  liberty  to  use  the  affidavit  made  in  this 
application  on  any  renewed  application  as  to  such  shares. 


A  motion  was  subsequently  made  in  this  matter,  calling  upon 
Clarke  and  the  liquidator  to  show  cause  why  the  register  of  the 
company  and  the  list  of  contributories  should  not  be  rectified  by 
substituting  the  name  of  Clarke  for  that  of  Hartnell.  The  same 
affidavits  were  used  as  upon  the  former  motion,  and  evidence  was 
taken  viva  voce.  Clarke  admitted  that  he  was  liable  to  indemnify 
Hartwell  in  respect  of  these  shares,  but  contended  that  his  name 
could  not  be  placed  upon  the  list  of  contributories,  and  that  the 
register  could  not  now  be  rectified.  Clarke  denied  that  he  had  ever 
agreed  to  execute  the  transfer,  and  stated  that  all  the  notices  of  the 
calls  in  respect  of  these  shares  were  endorsed  by  Balding  with 
Hartnell's  name  on  them.  No  evidence  was  ofiered  on  behalf  of 
the  directors  as  to  Clarke's  financial  position  or  as  to  any  know- 
ledge by  them  of  the  matters  in  dispute,  though  Balding  stated 
that  the  fact  of  the  transfer  had  never  been  brought  by  him  before 
the  directors. 

Moule  in  support  of  the  motion — As  Clarke  has  admitted  his 
liability  to  indemnify  Hartnell,  the  Court  will  exercise  its  discretion, 
as  it  has  jurisdiction  so  to  do,  to  order  specific  performance  of  the 
contract  without  putting  the  parties  to  the  expense  of  a  suit  for 
that  purpose  :  Exparte  Shaw  {q) ;  Lotve's  Case  (r).     A  decree  for 

(q)  2  Q.B.D.  463.  (r)  L.R.  9  £q.  669. 
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specific  peifoimaiioe  can  be  made  in  contracts  for  the  purchase 
of  BhareSy  and  the  purchaser  may  be  ordered  to  execute  the  transfers 
and  procore  his  registration  :  Paine  v.  Hutchinson  (s) ;  Wynne  v. 
Price  (0  ;  Ward's  Case  {v).  In  Walker's  Case  (w)  the  Court 
vefased  to  exercise  the  directors'  discretion  as  to  accepting  the 
tmnsferree  as  a  shareholder,  but  this  case  is  inconsistent  with  the 
case  oiExparte  Shaw.  In  the  absence  of  any  evidence  to  the 
oontraiy,  it  must  be  assumed  that  there  is  no  objection  to  Clarke  as 
being  a  responsible  person :  Buckley  on  Companies  (6th  ed^y  p.  84. 
The  liquidator  stands  in  the  same  position  as  the  directors,  and  the 
&ct  of  the  company  being  in  the  course  of  winding  up  does  not 
aJEsct  this  application. 

Counsel  referred  to  the  oases  cited  in  the  previous  motion, 
and  also  to  the  following : — Shortbridge  v.  Bosanquet  (x) ;  Fyfe's 
Case  (y). 

Higgins  for  Clarke  to  oppose — There  is  no  power  after  liquida- 
tion to  rectify  the  register  and  remove  the  name  of  a  person  from 
the  list  of  contributories.  The  company  has  not  been  in  default, 
and  the  Court  veill  not  relieve  the  applicant,  as  it  is  owing  to 
his  own  negligence  that  his  name  was  left  on  the  register: 
Marshall  v.  Olamorgan  Iron  and  Coal  Co.  (z).  All  the  cases 
eited  for  the  applicant  are  cases  where  the  application  was  made 
before  the  winding  up.  The  Court  cannot  assume  the  position 
of  the  liquidator  or  directors  and  exercise  their  discretion  for  them. 

Counsel  referred  to  the  following  cases : — Musgrave  d  Hart's 
Case  {a) ;  Marino's  Case  (b) ;  Walker's  Case  (c). 

Maekinnon  for  the  liifuidator  to  oppose — The  Uqnidator  objects 
te  the  subertitation  of  Clarke's  name  for  that  of  Hartnell,  and  the 
Coui  will  noFt  interfere  at  this  stage  and  compel  him  to  accept 
Claike  as  tran^rree. 

Counsel  referred  to  the  cases  cited  on  the  prerious  argument. 


1802 

In  re 
The 

CHAieWOBTV 

Estate  Go. 
Limited. 

Inrt 

CliABKI, 

S^arte 

Habtmbll. 

JL'Btekgtt,  J. 


Cur.  adv.  vult. 

M   L.R.3Bq.267. 

{y)  L.R.  4  Ch.  7«8. 

M    8  De  O.  A  Sm.  810. 

(«)    L.R.7Eq.l29. 

(f)  LJl.  2  Eq.  226. 

(a)    L.R.6Eq.  198. 
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A'B€ekett,  J. 


A'BBOKETTy  J.  This  is  an  application  onder  sec.  86  of  the 
Companies  Act  1890  to  rectify  the  register  of  a  company  in 
liquidation  by  substituting  the  name  of  Dr.  Horatio  St.  John 
Clarke  for  that  of  Mr.  William  Albert  Hartnell,  as  holder 
of  800  shares.  Mr.  Hartnell  sold  these  shares  in  March  1890, 
and  Dr.  Clarke  bought  them,  and  paid  calls  on  them.  He 
has,  by  his  counsel,  admitted  that  he  is  liable  to  indemnify 
Mr.  Hartnell  against  all  payments  which  he  may  have  to  make 
in  respect  of  them,  but  he  contends  that  as  the  company  is 
in  liquidation  he  cannot  be  placed  on  the  register  as  the  holder 
of  them,  and  that  he  ought  not  in  any  case  to  pay  the  costs  of  the 
application  which  the  notice  of  motion  seeks  against  him.  This 
matter  has  been  already  before  me  in  another  shape  on  an  applica- 
tion by  Mr.  Hartnell,  as  against  the  liquidator  only,  to  have  his 
name  taken  ofif  the  register  on  the  ground  that  by  default  of  the 
company  his  name  was  left  on.  I  dismissed  that  application, 
holding  that  there  had  been  no  default  by  the  company,  and  my 
views  as  to  the  company  are  confirmed  by  the  additional  facts 
appearing  on  this  second  application.  Dr.  Clarke's  position  is  that 
he  told  Mr.  Bobert  Lallam  Balding,  who  acted  as  broker  for 
Mr.  Hartnell,  that  though  willing  to  buy  the  shares  he  was 
unwilling  to  have  his  name  put  upon  the  register  as  the  holder  of 
them.  The  subsequent  litigation  has  been  caused  by  Mr.  Balding 
concealing  this  fact  from  his  principal.  Mr.  Balding  says  that  he 
told  Dr.  Clarke  that  Mr.  Hartnell  was  anxious  to  have  his  name 
taken  off  the  register,  yet  knowing  of  this  anxiety  and  that  his 
name  was  not  taken  off,  and  that  the  purchaser  refused  to  have  his 
name  put  on,  he  took  payment  of  his  commission  from  Mr.  Hartnell 
without  informing  him  of  these  facts.  He  left  him  from  month  to 
month,  and  year  to  year,  under  the  impression  that  his  name  had 
been  removed,  obtaining  payment  of  calls  from  Dr.  Clarke,  and  as 
secretary  of  the  company  giving  receipts  for  payments  from 
W.  A.  Hartnell,  "per  Dr.  St.  John  Clarke." 

The  position  of  the  company  and  of  Dr.  Clarke  cannot  be 
affected  by  the  misconduct  of  Mr.  Hartnell's  broker.  No  transfer 
of  the  shares  was  ever  signed  by  Dr.  Clarke.  The  company's 
articles  of  association  provide  that  every  transfer  shall  be  signed 
both  by  transferror  and  transferree,  and  that  the  directors  may 
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decline  to  register  any  transfer  without  assigning  any  reason 
therefor.  Counsel  for  Dr.  Clarke  and  for  the  liquidator  contended 
that  under  these  circumstances  there  could  be  no  rectification  of  the 
register  in  respect  of  the  shares,  as  Mr.  Hartnell  rightly  remained 
on  the  register  when  the  company  went  into  liquidation,  and  as  the 
transfer  which  had  not  then  been  perfected  cannot  now  be  perfected 
and  approved  by  the  directors.  Authority  supports  this  contention. 
In  Musgrave  dt  Hart's  Case  (d)  Vice-chancellor  Malins  felt  himself 
constrained  by  previous  decisions  to  decide  that  where  an  intended 
traneferree  had  not  signed  the  transfer  as  required  by  the  articles 
the  register  could  not  be  rectified  by  substituting  his  name  for  that 
of  the  intended  transferror.  The  law  upon  the  subject  is  stated 
as  follows,  and  supported  by  a  reference  to  a  number  of  authorities 
in  Buckley  ori  Companies  (6th  ed.),  p.  183 : — *'  If  the  conditions  of 
the  articles  in  respect  of  transfer  have  not  been  complied  with  by 
the  transferror  and  transferree  before  the  winding  up,  the  Court 
cannot  interfere  to  dispense  with  that  which  the  articles  require,  or 
to  exercise  a  discretion  which  rests  with  the  directors."  Where,  as 
in  this  case,  the  purchaser  is  willing  to  take  up  the  burden  of  the 
vendor,  and  there  is  no  suggestion  that  he  is  not  able  to  bear  it,  or 
that  the  directors  would  have  objected  to  a  transfer  to  him,  I 
should  have  been  glad  if  the  law  had  allowed  me  to  direct  the 
labstitution,  but  on  my  view  of  the  law  I  am  precluded  from 
directing  it,  and  I  must  therefore  refuse  the  application,  with  costs 
to  be  paid  by  Mr.  Hartnell  to  the  liquidator  and  to  Dr.  Clarke. 
I  should  not  have  given  costs  against  Dr.  Clarke  in  any  case,  as  I 
think  he  is  not  to  blame  in  the  matter,  and  the  notice  of  motion 
asked  for  costs  against  him. 


1892 
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Hartnell. 

A* Beckett,  J. 


Solicitors  for  applicant :  Willan  dt  Colks. 
Solicitors  for  Clarke :  Smart  dt  Walker, 
SoUcitors  for  liquidator  :  Blake  dt  Riggall, 

id)  5  Eq.  193. 
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^•0.  THE  QUEEN  v.  BELL  akb  Othbbs. 

1892 
rch  18,  2 


1892  ^^  Lictnnng  Ad  1890  (2Vb.   1111),  «.  2^— Meaning   of  the  word  " towntkip" 

March  18,  25.  -^JEUmdMe  victualler* »  license. 


In  sec.  S$5  of  the  Lieeneing  Act  1890  the  word  "township  "  most  be  interpreted 
ficcording  to  its  popular  meaning,  and  not  as  meaning  a  portion  of  territory  which 
has  been  proclaimed  a  township  nnder  the  Land  Act  A  certain  place  consisted  of 
two  honses  and  a  mechanics'  institute. 

Seld,  by  the  Full  Court,  affirming  the  decision  of  Holroyd,  J.,  that  the  licensing 
magistrates  were  right  in  deciding  that  this  place  was  not  a  township  withm  the 
meaning  of  the  word  in  sec.  26  of  the  Lieeneing  Act  1890,  and  that  therefore  a  road- 
side Tictualler's  license  might  be  granted  for  such  place  under  the  provisions  of  the 
above  section. 

Appeal  from  judgment. 

This  was  an  appeal  from  a  judgment  of  Holroyd,  J.,  discharging 
a  rule  nisi  for  a  writ  of  certiorari  calling  on  the  licensing 
magistrates  for  the  licensing  district  of  Woodside,  the  receiver  and 
paymaster  at  Port  Albert,  and  one  Greenwell,  to  show  cause  why 
the  certificate  granted  and  issued  by  the  licensing  magistrates, 
authorising  the  issue  of  a  roadside  victualler's  license  to  the  said 
Greenwell,  for  certain  premises  situate  at  Currajung,  the  duplicate 
of  such  certificate,  and  the  license  issued  thereon  should  not  be 
quashed. 

In  December  1891  Greenwell  had  applied  to  the  Licensing 
Court  for  the  Woodside  licensing  district  for  a  roadside  victualler's 
license  for  certain  premises  at  Currajung.  Currajung  had  been 
proclaimed  a  township  on  the  14th  May  1886  under  the  provisious 
of  "  The  Land  Act  1884."  Currajung  consisted  of  three  buildings 
—two  houses  and  a  mechanics'  institute.  The  application  was 
opposed  on  the  ground  that  inasmuch  as  Currajung  was  itself  a 
township  no  such  license  could  be  granted  under  sec.  25  of  the 
Licensing  Act  1890,  which  provides  that  such  licensed  houses  are 
not  to  be  within  ten  miles  of  any  village  or  township.  The 
statutory  number  of  licensed  houses  already  existed  in  this  licens- 
ing district.  The  magistrates,  however,  granted  a  certificate  for 
the  issue  of  a  roadside  victualler's  license,  and  a  license  issued  on 
that  certificate.  The  Crown  then  obtained  an  order  nisi  for  a  writ 
of  certiorari  to  bring  up  the  certificate  and  license  to  be  quashed 
on  the  grounds  that  the  magistrates  had  no  jurisdiction  to  grant  or 
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issne  the  certificate,  and  that  on  proof  at  the  hearing  that  Gurra-  f.o. 

jong  had  been  proclaimed  a  township  their  jariBdiction  was  ousted.  1392 

On  motion  to  make  the  rule  absolute,  Holroyd,  J.,  held  that  the     THE"acrKRN 
word  "  township  "  in  sec.  25  of  the  Licensing  Act  1890  meant  a  «• 

eollection  of  dwellings  somewhat  larger  than  a  village,  and  that  the 
magistrates  had  jurisdiction  to  grant  a  certificate  for  the  issue  of  a 
roadside  victualler's  license,  and  he  therefore  discharged  the  order 
niri.  The  following  is  the  judgment  of  the  learned  primary 
judge  :— 

HoLBOTD,  J.  This  was  a  rule  nisi  calling  on  the  licensing  March  25. 
magistrates  for  the  licensing  district  of  Woodside,  the  receiver  and 
paymaster  at  Port  Albert,  and  one  William  George  Greenwell  to 
show  cause  why  the  certificate  granted  and  issued  by  the  licensing 
magistrates  on  the  7th  December  last,  to  authorise  the  issue  of  a 
roadside  victualler's  license  to  the  said  William  George  Greenwiell 
for  certain  premises  situated  at  Onrrajung  in  the  licensing  district 
of  Woodside,  the  duplicate  of  such  certificate,  and  the  license  issued 
thereon  should  not  be  quashed  on  two  grounds — First,  that  the 
magistrates  had  no  jurisdiction  to  grant  or  issue  the  certificate ; 
and,  secondly,  that  on  proof  at  the  hearing  that  Gurrajung  was  a 
township,  the  jurisdiction  of  the  licensing  magistrates  to  issue  a 
certificate  for  a  license  was  ousted. 

The  question  of  the  magistrates'  jurisdiction  depends  entirely 
upon  the  meaning  of  the  word  *^  township  '*  as  used  in  the 
25th  section  of  the  Licensing  Act  1890.  Another  point 
appears  to  have  been  raised,  but  before  me  it  was  abandoned. 
By  the  25th  section  it  is  enacted  that  the  Licensing  Gourt  for 
any  licensing  district  may  grant  roadside  victuallers'  licenses 
in  excess  of  the  statutory  number  of  victuallers'  licenses  to 
any  persons  who  are  in  the  opinion  of  the  Gourt  fit  and  proper 
persons,  and  who  keep  houses  within  such  licensing  district  con- 
taining sufficient  accommodation  for  the  probable  requirements  of 
the  public  travelling  in  that  locality,  but  such  houses  must  be 
situated  in  mountainous  districts ;  not  within  ten  miles  of  any 
village  or  township  and  at  least  ten  miles  distant  from  the  nearest 
licensed  victualler's  house,  which  at  the  time  of  the  issue  of  the 
license  afibrds  accommodation  to  the  public  travelling  along  some  _ 
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road  to  be  measured  along  saoh  road.  It  was  argued  in  sapport  of 
the  lioense  that  a  ''  township  "  in  this  section  does  not  signify  a 
township  on  paper,  bat  a  real  town,  that  is  to  say,  a  collection  of 
honses  larger  than,  in  common  parlance,  is  understood  by  the  word 
village,  and  that  this  interpretation  is  strengthened  by  its  being 
placed  in  conjunction  with  '^  village."  On  the  other  hand,  it  wag 
contended  that ''  township  "  signified  land  proclaimed  as  a  township 
under  sec.  16  of  the  Land  Act  1890,  or  under  sec.  73  of  the  same 
Act.     The  first  part  of  sec.  16  is  as  follows  : — 

*'  The  Governor-in-Council  may  subdivide  each  county  into  parishes  and  townships, 
and  by  proclamation,  to  he  published  in  the*  G-ovemmenl  Gatette^  may  define  the 
boundaries  of  such  parishes  or  townships,  and  may  distinguish  each  by  a  name ;  snd 
after  such  proclamation  the  territory  comprised  within  the  boundaries  of  any  of  the 
said  divisions  shaU  thenceforward  be  recognised  as  a  parish  or  township  by  the  name 
so  given  as  aforesaid." 

By  section  78 — 

**  The  Gk>vernor-in-Council  may  from  time  to  time,  by  a  notice  in  the  Oavemmmii 
Qaxette,  proclaim  as  a  township  any  portion  or  portions  of  Crown  lands,  and  the 
lands  in  such  township    ....     shall  be  sold  by  auction,  etc." 

Gurrajung  was  proclaimed  a  township  under  the  78rd  section  of 
"  The  Land  Act  1884,"  by  proclamation  published  in  the  Oovern- 
ment  Gazette  of  the  14th  May  1886.  It  was  proved  to  the  magistrates' 
satisfaction  that  there  was  no  '^  actual  township/'  by  which  expres- 
sion the  magistrates  meant  town  at  Gurrajung ;  that  at  the  time  of 
the  application,  and  for  some  time  previous,  no  accommodation  was 
or  had  been  afforded  for  the  travelling  public  in  that  locality,  and 
that  a  necessity  for  such  accommodation  existed.  It  was  also 
proved  to  their  satisfaction  that  all  requirements  as  to  notices  had 
been  complied  with;  that  the  applicant  was  a  fit  and  proper  person; 
that  he  kept  a  house  within  the  said  licensing  district  which,  in  the 
opinion  of  the  Gourt,  contained  sufficient  accommodation  for  the 
probable  requirements  of  the  public  travelling  in  the  locality; 
that  such  house  was  situated  on  the  coach  road  from  Bosedale  to 
Yarram  Yarram,  in  a  mountainous  district,  and  distant  ten  miles  or 
upwards  from  any  village  or  township  (construing  **  township  "  in 
the  sense  contended  for  by  the  applicant)  or  any  licensed  house. 
It  further  appeared  that  for  a  period  of  about  five  years  previously 
to  the  date  of  the  application  for  a  license,  only  two  dwelling  houses 
existed  in  the  township  proclaimed  as  Gurrajung,  but  that  several 
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of  the  township  allotments  had  been  sold,  and  a  mechanics'  institate 
erected.  I  have  no  doubt  that  if  I  qaash  Mr.  Greenwell's  license 
I  shall  be  depriving  travellers  who  have  occasion  to  pass  through 
the  mountainous  regions  about  Gurrajung  of  that  accommodation 
which  the  Legislature  in  enacting  the  25th  section  intended  to 
enable  persons  travelling  in  such  districts  to  procure.  The 
prohibition  against  granting  a  roadside  license  for  a  publichouse 
within  ten  miles  of  the  nearest  licensed  house  on  the  same  road, 
was  designed  to  prevent  the  establishment  of  such  roadside  houses 
in  places  within  a  reasonable  distance  from  which  the  necessary 
accommodation  could  be  obtained  elsewhere,  and  not  in  places 
within  a  reasonable  distance  from  which  no  such  accommodation 
could  be  procured.  The  question  is  whether  the  Legislature  has 
expressed  the  prohibition  in  terms  so  stringent  as  to  defeat  its  own 
object.  According  to  the  dictionaries,  a  town  imports  in  its  general 
sense  a  collection  of  houses  larger  than  a  village.  But  it  has 
several  special  significations,  and  amongst -them  in  this  colony  that 
of  a  borough,  which  has  been  declared  by  an  order  of  the  Governor 
in  Council  to  be  a  town.  Similarly  a  township  is  defined  as  the 
district  or  territory  belonging  to  a  town,  and  under  the  Land  Acts 
the  term  is  certainly  applied  to  the  territory  appropriated  by  the 
Gk)vemor  in  Council  for  a  town  that  is  to  be  created,  as  well  as  for 
one  already  in  existence.  But  with  us  *^  township ''  is  used  collo- 
quially to  denote  any  cluster  of  dwellings  from  a  small  town  to  a 
hamlet.  It  is  usually  qualified  by  one  or  other  of  such  adjectives 
as  "large,"  **  small,*'  **  good-sized,"  "considerable,"  which  express 
in  a  rough  way  different  sizes.  By  itself  it  is  more  nearly  synony- 
mous with  viUage  than  with  any  other  word,  village  beiug  a  word 
not  at  all  in  fashion  in  Victoria.  In  the  25th  section  of  the 
Licefmng  Act,  from  the  word  "  township  "  being  connected  with 
but  distinguished  from  village  and  placed  first  in  order,  I  conclude 
that  it  means  an  aggregation  of  dwellings  somewhat  larger  than  a 
village.  Perhaps  it  is  because  amongst  the  mountains  in  Victoria 
there  is  no  place  worthy  of  the  name  of  town  as  commonly  under- 
stood that  the  word  "township"  was  used  in  preference.  In  my 
opinion  the  magistrates  had  jurisdiction  to  grant  the  certificate  for 
the  issue  of  a  license  to  Mr.  Oreenwell  and  his  license  is  valid.  I 
disoharge  the  rule  nisi  with  costs. 
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F.c.  From  this  decision  the  Crown  appealed. 

Box  for  the  appellant — The  policy  of  the  Act  is  to  prevent  the 

Thb  Quesk  increase  of  licenses  above  the  statutory  number,  which  already,  as 
BxLL.         a  matter  of  fact,  exists  in  this  district.     Besides,  this  place  has 

already,   under  the  provisions  of    "  'The  Land  Act   1884,'*  been 

proclaimed  a  township. 

Duffy  (with  him  Serjeant)  for  the  respondent  was  not  called  on. 

HiGiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[liioiNBOTHAM,  C.J.,  a'Beokett  and  Hood,  J  J.].  The  licensing 
magistrates  in  this  case  granted  a  roadside  victualler's  license  to 
one  William  George  Oreenwell,  in  the  locality  of  Currajung,  under 
the  provisions  of  sec.  25  of  the  Licensing  Act  1890.  Their 
certificate  for  the  issue  of  the  license  was  brought  up  on  a  rule 
nisi  for  certiorari^  and  the  objections  taken  to  the  grant  of  the 
license  were — first,  that  the  licensing  magistrates  had  no  jurisdiction 
to  grant  or  issue  the  certificate,  and,  secondly,  that  upon  proof  at 
the  hearing  that  Currajung  was  a  township,  the  jurisdiction  of  the 
licensing  magistrates  to  issue  a  certificate  for  a  license  was  ousted. 
The  Court  held  that  the  licensing  magistrates  had  jurisdiction 
to  grant  this  certificate  for  the  issue  of  a  license,  and  from  that 
ruling  this  appeal  is  taken. 

The  main  ground  upon  which  the  jurisdiction  of  the  magis- 
trates to  issue  this  certificate  for  a  license  has  been  questioned 
appears  to  be  that  the  magistrates,  upon  the  true  construction 
of  sec.  25  of  the  Licensing  Act  1890,  should  have  held  that 
Currajung,  which  is  situated  on  the  coach  road  from  Bosedale 
to  Yarram  Yarram,  was  not  distant  10  miles  from  a  village 
or  township,  within  the  meaning  of  the  above-mentioned  section, 
inasmuch  as  it  is  contended  that  this  place  Currajung  is  itself  a 
village  or  township  in  law,  and  consequently  that  a  license  should 
not  be  granted  for  a  house  in  this  place.  It  was  contended  below 
and  before  this  Court  that  the  word  township  in  sec.  25  must  be 
taken  to  mean  some  portion  of  territory  proclaimed  as  a  township 
under  the  Land  Acty  and  that  upon  proof  being  given  that 
Currajung  had  been  proclaimed  a  township  it  must  be  considered 
to  be  a  township  for  the  purposes  of  this  section,  and  if  the  word 
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wnship  "  had  stood  by  itself  in  the  section  there  wonld  be  great 
3  in  that  argument,  for  where  the  Legislature,  when  dealing  with 
tory,  ases  a  certain  term,  and  this  term  is  used  in  another  Act 
Baling  with  a  question  connected  with  territory,  I  should  be 
osed  to  think  that  the  same  meaning  should  be  attached  to  the 
L  in  the  latter  case  which  was  given  to  it  in  the  former,  and, 
afore,  I  should  be  inclined  to  say  that  the  proclamation  of  a 
B  as  a  township  constituted  that  place  a  township.  The  words 
I  in  this  25th  section,  however,  are  "any  village  or  township," 
if  the  word  "  village  "  has  any  meaning  in  the  language  here 

by  the  Legislature,  it  must  have  a  meaning  different  from  that 
h  it  is  contended  should  be  applied  to  the  word  township. 
[>he  word  village  now  stands  it  can  be  construed  in  no  other 
e  except  in  accordance  with  its  popular  meaning,  and  being 
3d  as  it  is  in  collocation  with  the  word  township,  that  word  also 
b  be  given  an  interpretation  according  to  its  popular  meaning 
er  than  that  which  might  be  attached  to  it  if  it  stood  alone. 
»rding  to  this  view  the  magistrates  were  bound  to  consider 
iher  Gurrajung  was  a  township  or  not  in  the  popular  sense  of  the 
[.  The  popular  meaning  of  both  these  words  is  veiy  indistinct, 
I  do  not  known  whether,  in  Victoria,  there  is  any  real  difference 
een  these  two  words  in  their  popular  sense.  Li  the  case  of 
Jtt  V.  SoiUh  Devon  Railway  Co.  (a),  where  the  Court  in 
Land  had  to  consider  the  meaning  of  the  word  town  in  its 
liar  sense,  it  was  only  able  to  suggest  that  the  word  meant 
place  containing  a  number  of  houses  congregated  together — 
uhabited  spot  where  the  occupation  is  contiuuous.'*  That 
ription,  though  it  may  be  common  to  all  three  words — 
RTu,'*  "township,"  and  "village" — does  not  define  the 
ee  of  continuous  habitation  applicable  to  each  of  these 
IS,   and    it   therefore   becomes   necessary    to    determine    what 

village  or  township.  That  question  the  magistrates  had  to 
ider  in  the  case  before  them,  and  they  came  to  the  conclusion 

this  place  Currajung,  which  consisted  of  two  houses  and  a 
bailies'  institute,  was  not  a  township  within  the  meaning  of 
25  of  the  Licensing  Act  1890,  and  did  not  come  within  the 
libition  of  the   section,  and  that  therefore  a  roadside  license 

(a)   2  Ex.  726. 
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F.c.  might   be   granted   for   a  house   situated   there,   and    when    the 

2892  certificate  for   the  issue   of  a  license  was  brought  up,  the  Court 

held  that  the  magistrates  were  not  deprived  of  jurisdiction,  and  we 
are  of  opinion  that  the  Court  was  right  in  so  holding.  The 
question  the  magistrates  had  to  decide  is  one  of  great  uncertainty, 
Siffinbotham^CJ,  ^^^^  j|.  appears  to  us  that  their  decision  is  sufficiently  supported  by 
the  fiacts  of  the  case.  The  practical  difficulty  arising  out  of  the 
undoubted  policy  of  the  Act  suggested  by  Mr.  Box,  appears  to  ub 
to  be  answered  by  the  terms  of  the  section  itself,  for  though  a 
roadside  victualler's  license,  in  respect  of  all  the  other  conditions, 
appears  to  be  similar  to  a  victualler's  license,  it  is  not  the  same 
with  respect  to  renewal.  By  sec.  25  roadside  victuallers*  licenses 
are  made  renewable  on  the  conditions  therein  expressed.  We  are 
therefore  of  opinion  that  the  decision  appealed  from  was  right,  and 
the  appeal  must  be  dismissed. 

Solicitor  for  the  appellant :  GuinnesSy  Crown  Solicitor. 
Solicitors  for  the  respondents :  Serjeant  d  Pace. 

A.  F.  M. 


F.c.  I»  M  BIEL. 

1892  The  Licensing  Act  1890  (No.  1111),  *.  20Z— Certiorari  to  quash  determination  of 

August  3,  4.  Licensing  Court — Privative  section — Effect  of. 

Sec.  203  of  tbe  Licensing  Act  1890  provides  that  uo  deteriniDation,  order,  or 
proceediugs  under  Part  II.  of  the  Statute  shaU  he  removed  into  the  Supreme  Court 
for  any  want  or  alleged  want  of  jurisdiction,  or  for  any  error  or  alleged  error  of  form 
or  substance,  or  on  any  ground  whatsoever. 

Heldf  that  the  eff(»ct  of  this  section  is  to  prevent  the  proceedings  of  a  Licensing 
Court  being  reviewed  by  means  of  a  writ  of  certiorari,  notwithstanding  that  there 
was  a  partial  or  total  want  of  jurisdiction  in  the  Licensing  Ck>nrt. 

This  was  an  application  by  Eliza  Biel  for  a  writ  of  certiorari 
directed  to  the  members  of  the  Licensing  Court  at  Maryborough, 
calling  upon  them  to  show  cause  why  their  determination  should  not 
be  removed  into  the  Supreme  Court  with  a  view  to  quashing  it. 

Eliza  Biel  was  the  owner  of  and  joint  occupier  with  her  husband 
of  the  Railway  Family  Hotel.    By  reason  of  a  poll  taken  under  the 
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msing  Act  it  was  decided  to  reduce  the  licensed  houses  in 
yboroQgh  from  tweuty-two  to  ten,  and,  on  the  28th  May  1891, 
)tice  was  served  on  the  husband  only,  calling  upon  him  to 
^ar  before  the  Licensing  Court,  to  be  holden  on  the  9th  June 
[,  and  show  cause  why  the  Railway  Family  Hotel  should  not  be 
ived  of  its  license.  No  notice  to  appear  before  the  Licensing 
rt  was  served  on  Eliza  Biel.  At  a  subsequent  sitting  of  the 
-t  it  was  decided  to  close  twelve  of  the  hotels  in  the  district, 

amongst  others,  the  Railway  Family  Hotel.  Subsequently 
I  Biel,  as  also  her  husband,  received  notice  to  appoint  an 
rator  for  the  purpose  of  assisting  in  the  assessment  of  com- 
ation,  and  she,  jointly  with  her  husband,  did,  in  fact,  appoint 
'bitrator  to  act  on  her  behalf,  and  eventually  she,  as  owner  of 
iiotel,  was  awarded  4122.  compensation,  and  her  husband,  as 
pier,  was  awarded  122Z.  5«.  Eliza  Biel  then  obtained  a  rule 
For  a  writ  of  certiorari  to  bring  up  the  proceedings  of  the 
[ising  Court  for  the  purpose  of  being  quashed,  on  the  .ground 

she  not  having  received  notice  to  show  cause  before  the 
ising  Court  against  the  deprivation  of  her  license,  the  whole 
ledings  of  the  Licensing  Court  were  invalid.  The  rule  was 
I  returnable  before  the  Full  Court. 

\ox  and  Bryant  for  the  respondents  to  show  cause — Certiorari 
b  applicable  as  a  remedy  in  this  case  ;  it  is  expressly  taken 
by  the  sweeping  words  of  sec.  203  of  the  Licensing  Act  1890. 
issue  of  the  writ  in  a  case  like  this  is  purely  discretionary : 
V.  Justices  of  Surrey  (a) ;  Reg.  v.  The  Committeemen  for 
outh  Holland  Drainage  (b). 
ounsel  referred  to  Rex  v.  Alien  (c);  Reg.  v.  Chantrell  {d). 

ladden  for  the  applicant  to  move  absolute  the  rule  for  writ  of 
n'ari — The  208rd  section  is  merely  the  ordinary  privative 
►n,  taking  away  the  remedy  of  certiorari.  All  that  the  section 
is  in  other  words,  **  certiorari  shall  not  be  used  for  the 
)ses  for  which  certiorari  is  ordinarily  used."     Even  when  the 

L.R.  5Q.B.  466,  p.  472.  (c)    15  East.  333. 

8  A.  &  E.  429.  {d)    L.R.  10  Q.B.  687. 


Digitized  by 


Google 


8UPKBME  COURT :  VICTORIA.  [V.  L.  R. 

F.o.  priyative  section  as  to  certiorari  exists  the  writ  will  issue  when 

1892  there  has  been  either  fraud  or  want  of  jarisdiction  in  the  inferior 

j^  court :  Colonial  Bank  of  AustraUuia  v.  WUlan  (e).     It  would  be 

BiKL.  monstrous  if  a  person  is  not  to  be  able  to  test  the  validity  of  a 

decision  of  an  inferior  court  when  that  court  has  had  no  jurisdiction 
whatever.     This  Court  will  do  its  utmost  to  prevent  such  a  result. 

HiaiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiGiNBOTHAM,  C.J.,  a'Bbckett  and  Hood,  JJ.] .  We  think  this 
is  an  entirely  plain  case.  It  is  an  application  for  a  writ  of 
certiorari  by  the  owner  of  a  licensed  house  in  Maryborough  to 
quash  the  determination  of  a  Licensing  Court  made  on  the  ISth 
June  1891,  by  which  it  reduced  the  number  of  licensed  houses 
in  Maryborough,  or  purported  to  reduce  the  number,  from  twenty- 
two  to  ten,  in  accordance  with  the  determination  of  the  electors 
that  the  number  of  licensed  houses  should  be  reduced  to  that 
number.  It  appears  that  ac  the  investigation  by  the  magistrates 
as  to  what  houses  should  have  their  licenses  withdrawn,  the  appli- 
cant, who  was  the  owner  of  a  licensed  house,  was  not  summoned  to 
give  evidence  on  her  own  behalf,  and  it  is  contended  that  inasmuch 
as  the  magistrates,  after  evidence  had  been  given  showing  that  the 
wife  and  not  the  husband  was  the  owner,  had  proceeded  to  determine 
the  case,  there  was  want  of  jurisdiction  in  the  Court  to  deal  with 
the  question,  and  that  was  a  want  of  jurisdiction  which  will  justify 
this  Court  in  setting  aside  the  decision  of  the  Licensing  Court. 
Sec.  203  of  the  Licensing  Act  1890  furnishes,  in  our  opinion,  a 
full  and  conclusive  answer  to  that  contention.  That  section  is  as 
follows : — 

"No  determination  order  or  proceedings  under  Part  II.  of  this  A.ct  or  any  amend- 
meiit  thereof  shall  be  removed  or  removable  by  certiorari  or  otherwise  into  the 
Supreme  Court  for  any  want  or  alleged  want  of  jurisdiction,  or  for  any  error  of  form 
or  substance,  or  on  any  ground  whatsoever." 

It  is  difficult  to  conceive  what  fuller  or  more  effective 
language  could  be  employed  for  the  purpose  of  indicating 
the  intention  of  the  Legislature  that  the  determination  of  the 
Licensing  Court  under  Part  11.  of  this  Act  should  not  be  brought 

(#)  L.&.  6  P.C^  p  442. 


Digitized  by 


Google 


VOL.  XVIII.]  LV  &  LVI  VICT.  459 

before  the  Supreme  Court  by  writ  of  certiorari.      It  is  familiar  f.c. 

knowledge  that  general   privative  clauses  taking  away  certiorari  3892 

haTe  been   found   in   many   Acts   of  Parliament,   and   also   that  ^~ 

notwithstanding  such  clauses  superior  courts — the  Queen's  Bench  Bibl. 

in  England  and  the  Supreme  Court  in  Victoria — have  held  that  aiginbotham,C,J. 

these  clauses  do  not  deprive  the  superior  courts  of  jurisdiction  ~~ 

to  grant  certiorari  to  inquire  into  the  validity  of  the  determination 

of  an  inferior  court  where  there  had  been  a  want  of  jurisdiction  in 

such  court.    Either  a  manifest  defect  of  jurisdiction  in  the  tribunal 

making  the  adjudication,  or  manifest  fraud  in  the  party  procuring 

it,  is  a  ground,  notwithstanding  the  ordinary  privative  clause  in  an 

Act  of  Parliament,  for  applying  to  the  Supreme  Court  to  question 

the  determination  of  an  inferior  court.     "  Want  of  jurisdiction  "  is 

defined  by  the  Privy  Council  in  the  Colonial  Bank  of  Australasia 

V.  Willan  (/),  where  the  Court  says : — 

"There  must,  of  coorsei  be  certain  conditions  on  which  the  right  of  every 
tribunal  of  limited  jurisdiction  to  exercise  that  jurisdiction  depends.  But  those 
conditions  maj  be  founded  either  on  the  character  and  constitution  of  the  tribunal, 
or  upon  the  nature  of  the  subject  matter  of  the  inquiry,  or  upon  certain  proceedings 
which  have  been  made  essential  preliminaries  to  the  inquiry,  or  upon  facts  or  a  fact 
to  be  acyudicated  upon  in  the  course  of  the  inquiry." 

Every  kind  of  want  of  or  excess  of  jurisdiction  is  a  ground  for 
certiorari  going  in  the  case  when  the  ordinary  privative  clause  only 
exists.  But  this  section  is,  in  our  opinion,  intended  to  cover  that 
very  case,  and  to  prevent  in  any  case  where  a  total  or  partial  want 
of  or  excess  of  jurisdiction  appears  in  any  inferior  court,  the 
proceedings  of  that  court  being  reviewed  by  means  of  this  writ. 
It  was  admitted  in  argument  that  no  section  in  any  other  Act  of 
Parliament  can  be  found  which  contains  words  so  strong  as  these 
are.  It  was  suggested  to  the  Court  that  it  should  struggle  against 
giving  its  obvious  interpretation  to  this  section  in  order  to  prevent 
an  alleged  injustice  being  done.  Speaking  for  myself,  I  protest 
against  such  a  suggestion.  This  Court  has  not  to  struggle  against 
the  plain  meaning  of  an  Act  of  Parliament,  it  has  to  obey  it  and 
to  carry  it  out.  If  it  were  not  that  this  Court  were  bound  by  long 
established  decisions,  I  myself  should  be  disposed  to  give  a  wider 
interpretation  than  is  ordinarily  given  to  many  of  the  privative 
sections  which  appear  in  numerous  Acts  of  Parliament.    But  when 

(/)  L.R.  6  P.C,  at  p.  4i2. 
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F.c.  an  Act  of  Parliament  inserts  words  to  meet  the  very  case  in  point, 

X892  I  think  we  should  be  violating  our  duty  if  we  were  to  attempt  to 

.~~  straggle  against  the  plain  meaning  of  that  Act.     The  order  will  be 

BiBL.  discharged.     The  applicant  has  failed  to  show  that  the  ordinary 

Higinhotham,c,J,  coarso  as  to  costs  should  not  be  taken,  and  we  are  of  opinion  that 

on  the  materials  before  us  there  appears  to  have  been  acquiescence 

on  her  part  in  the  decision  of  the  magistrates  which  disentitles  her 

to  any  indulgence  on  this  point.     The  rule  will  be  discharged,  with 

costs. 

Solicitor  for  appellant :  Major  for  Warton. 
Solicitor  for  respondent :  GuinnesSy  Crown  Solicitor. 

A.  F.  M. 


1892  [IN  CHAMBERS.] 

'^*^®*  YOUNG  V.  TURNER  awd  Othbes. 

^<^<h«'>  ^  InterrogtitorieB-*'  RuU%  of  the  Supreme  CouH  1884  "—Order  XXXl^  rr,  25,  2&- 
Several  defendanU — Deposit  of  6L — Diepeneing  with  payment — Ditcretum— 
JPracHce. 

A  plaintiff  who  brings  an  action  against  several  defendants  in  respect  of  sepante 
as  well  as  joint  causes  of  action,  where  the  defendants  have  severed  in  th«r 
defences,  and  appeared  by  different  solicitors,  is  not  entitled  to  deliver  interrogatories 
to  the  defendants  without  paying  the  sum  of  6/.  into  Court  in  respect  of  each  set  of 
interrogatories. 

This  was  an  application  on  behalf  of  the  plaintiff  under 
Order  XXXI.,  rr.  25  and  26,  for  leave  to  deliver  interrogatories  to 
the  defendants  upon  payment  into  Court  of  the  sum  of  541.  10s., 
and  that  payment  into  Court  of  any  further  sum  in  respect  of  the 
interrogatories  might  be  dispensed  with.  The  plaintiff,  as  trustee 
under  a  deed  of  dissolution  for  the  winding  up  of  The  Fourth 
Industrial  Building  Society,  sued  the  six  defendants  as  directors  of 
the  society  for  damages  in  respect  of  negligence,  misfeasance,  and 
breach  of  trust  as  such  directors.  The  claim  charged  each  of  the 
defendants  with  separate  and  distinct  acts  of  negligence  and  mis- 
feasance, and  likewise  charged  them  all  jointly  in  respect  of  the 
same.  The  interrogatories  sought  to  be  administered  were  veiy 
voluminous,  and  the  sum  of  54{.  lOg.  represented  the  amount 
payable  in  respect  of  one  set  of  interrogatories.     The  interrogatories 


Digitized  by 


Google 


XVIII.]  LV  k  LVI  VICT. 

directed  to  all  the  defendants,  some  of  the  defendants  being 
[red  to  answer  certain  specified  interrogatories,  and  others 
in  other  specified  interrogatories,  and  all  of  them  being 
ired  to  answer  the  majority  of  the  questions.  All  the  defendants 
ed  in  their  defences,  three  of  them  appearing  by  separate 
tors,  and  three  of  them  by  the  same  solicitor.  The  defences 
sted  of  a  general  denial  of  all  the  acts  charged,  and  of 
deal  defences  as  to  the  validity  of  the  deed  of  dissolution. 

toule  for  the  plaintiff  in  support  of  the  application — This 
cation  is  made  in  a  double  aspect — first,  that  under 
r  XXXI.,  r.  26,  payment  in  respect  of  one  set  of  interrogatories 
[  that  can  be  required ;  and,  secondly,  if  that  contention  be 
g,  that  further  payment  may  be  dispensed  with  under  the 
Btion  given  to  the  Court  by  rule  25.     In  Smith  v.  Reed  (a), 

action  against  several  defendants,  the  Court  ordered  separate 
lents  to  be  made  in  respect  of  each  set  of  interrogatories,  but 
3nld  appear  from  the  remarks  of  Field,  J.  (who  decided  that 
,  in  the  case  of  Eder  v.  Attenborotigh  (fc),  that  the  interroga- 
B   in   Smith   v.  Eeed   were   separate  and   distinct   sets.      In 

V.  Attenborough  the  defendants  delivered  a  joint  defence,  and 
3ourt  ordered  payment  of  one  sum  only.  The  expense  in 
Bring  would  be  the  same  whether  the  defendants  severed  in 

defence  or  not.  It  was  also  decided  in  that  case  that  the 
ent  into  Court  was  not  for  the  purpose  of  giving  security  for 
efendants,  but  to  prevent  the  abuse  of  delivering  useless  and 
ious  interrogatories.  In  that  case  the  defendants  were  required 
iswer  in  the  same  form  as  in  the  present  case.  In  the  case  of 
yool  Engineering  Company  v.  Firth  (c),  Stirling,  J.,  said  that 
practice  in  Ehgland  has  always  been  to  require  separate 
tent  in  accordance  with  the  decision  in  Smith  v.  Reed,  and  he 
-ed  in  that  case  separate  payments  to  be  made,  as  there  were 
al  defendants  who  appeared  by  separate  solicitors.  In  Joyce  v. 
[  (d)y  wrhere  the  plaintiff  brought  an  action  for  one  and  the 

cause  against  several  defendants,  he  was  held  to  be  entitled  to 
•very  from  all  of  them  on  payment  of  one  sum  of  51. ,  even 

W.N.,  1883,  p.  196.  (c)    1891  1  Ch.  367. 

28  Q.B.D.  130.  (d)   1891  1  Q.B.  549. 
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thongh  they  severed  in  their  defence.  The  words  of  the  rale  86 
are  plain  in  themselves,  and  provide  that  ''  any  party  "  seeking 
discovery  shall  pay  the  sum  of  61.  The  plaintiff  is  a  **  party/' 
and  the  only  party  seeking  discovery,  and  if  the  rale  meant  to 
provide  for  separate  payments  it  would  have  said  so  in  so  many 
words. 

[HoDQES,  J.  This  action  really  amounts  to  several  actions,  and 
the  words  ''  any  party  "  may  be  read  with  respect  to  each  separate 
action.] 

That  is  the  construction  put  upon  the  words  in  Joyce  v.  BeaU, 
but  there  seems  to  be  no  practical  reason  for  such  a  construction. 
Stirling,  J.,  decided  the  case  of  Liverpool  Engineering  Co.  v.  Firth 
simply  as  a  question  of  practice  founded  upon  Smith  v.  Reed,  The 
judge  has  discretion  under  rule  25  to  dispense  with  any  further 
payment  beyond  the  one  sum :  2^he  Wkickliam  (e) ;  Newcaine  v. 
London  Engineering  Co.  (/). 

P.  D.  Phillips  for  the  defendants  J.  H.  Turner,  J.  Turner,  and 
Moore — There  are  no  merits  in  the  plaintiff,  and  there  is  no  reason 
why  the  judge  should  exercise  his  discretion  in  favour  of  the 
plaintiff.  As  the  interrogatories  are  so  voluminous,  some  pro- 
tection as  to  costs  should  be  given  to  the  defendants. 

Johnson  for  the  defendant  Clarke — The  defendants  have  all 
severed  their  defences,  and  are  clearly  within  the  decision  of 
Smith  V.  Reed. 

Irvine  for  the  defendant  CoUis—  The  primary  causes  of  action 
are  against  particular  defendants  for  separate  and  distinct  charges 
of  negligence.  All  the  cases  are  clear  that  where  the  defences  are 
separate  and  distinct,  and  the  parties  appear  by  different  solicitors, 
the  party  seeking  discovery  by  interrogatories  must  pay  in  a 
separate  sum  in  respect  of  each  set  of  interrogatories.  If  the 
defences  be  joint  then  the  rule  is  otherwise  applied.  The  principle 
is  that  if  the  defendants  have  a  right  to  defend  separately,  they 
have  a  right  to  have  security  for  each  set.  The  payment  into  Gonrt 
is  by  way  of  security  :  Cooke  v.  Smith  {g).  The  words  "any 
party  "  in  rule  26  must  be  taken  with  reference  to  each  separate 


(e)  63  Ii.T.  236. 


(f)  W.N.,  1890,  p.  52. 


(y)  1891, 1  Ch.  509. 
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)  of  action,  so  that  the  plaintiff  is  ^^  a  party  "  in  each  cause  of 
D  which  he  has  against  the  defendants  separately.  The  mere 
)f  mixing  the  interrogatories  by  asking  questions  relative  to 
Dint  as  well  as  the  separate  causes  of  action  cannot  entitle  the 
tiff  to  get  rid  of  his  obligation  **  to  pay  more  than  one  sum  of 
ito  Court." 

loule  in  reply. 

[ODOES,  J.  In  this  case  there  is  one  plaintiff  and  there  are 
lefendants.  There  is  a  joint  cause  of  action  against  the 
idants,  and  there  are  several  causes  of  action  against  the 
idants  separately.  The  plaintiff  applies  under  Order  XXXI., 
>  and  26,  that  he  may  be  at  liberty  to  deliver  interrogatories 
le  payment  into  Court  of  one  sum  of  61.  together  with  lOs.  per 
in  respect  of  one  set  of  interrogatories  only.  He  contends, 
e  first  place,  that  rule  26  does  not  authorise  the  Court  to  order 
,  that  this  is  all  that  he  can  be  required  to  pay  under  that  rule, 
it  is  put  for  the  plaintiff  that  he  comes  within  the  words 
r  party  seeking  discovery  by  interrogatories  shall,  before 
ery  of  interrogatories,  pay  into  Court,  etc.,*'  that  is,  that  he  is 
arty  "  seeking  discovery,  and  has  only  to  pay  61.  into  Court, 
might  be  the  strictly  grammatical  construction  of  that  rule, 
n  my  opinion  we  have  to  so  construe  it  as  to  make  it  applicable 
mplicated  proceedings  which  are  frequently  brought  under  the 
catv/re  Act.  In  my  opinion,  in  applying  that  rule  to  delivery 
berrogatories,  we  have  to  remember  that  in  one  proceeding  there 
be  tried  causes  of  action  only  between  one  plaintiff  or  set  of 
tiffs  and  one  defendant  or  set  of  defendants,  and  also,  though 
i  be  only  one  proceeding,  there  may  be  tried  causes  of  action 
een  the  plaintiff  or  plaintiffs,  and  one  defendant  or  set  of  defen- 
3,  and  also  causes  of  action  between  the  same  plaintiff  or  plaintiffs 
euiother  defendant  or  set  of  defendants.  In  this  latter  case  the 
itiff  is  a  party  to  a  proceeding  against  the  one  defendant  or  set 
ifeudants,  and  is  also  a  party  to  a  proceeding  against  the  other 
idant  or  set  of  defendants,  and  two  sums  of  51.  have  to  be  paid 
Court  under  Order  XXXI.,  r.26,  as  it  is  really  a  case  of  two 
ins  being  tried  between   different  parties  in  one  proceeding. 
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1892  In  this  case  the  sum  of  52.  will  have  to  be  paid  with  respect  to  the 

Yonve  proceedings  that  are  being  taken  against  the  several  perBona 
independently  so  to  speak.  That  is»  so  far  as  regards  the  separate 
cause  of  action  against  one  person,  5Z.,  and  so  far  as  regards  the 
separate  cause  of  action  against  another  person,  another  5Z.,  and  so 
on.  My  construction  of  rule  26  being  against  the  plaintiff,  it  is 
necessaiy  to  consider  rule  25.  The  words  in  rule  25  ''  shall  uuless 
otherwise  ordered  by  the  Court  or  judge,"  clearly  give  to  the  Court 
or  judge  a  discretion  in  the  matter,  and  the  question  is  whether  I 
ought,  in  this  case,  to  exercise  the  discretion  in  favour  of  the 
plaintiff.  I  do  not  see  any  special  circumstances  that  entitle  him 
to  peculiar  consideratiou.  The  actions  or  the  action  he  is  taking 
has  required,  and  I  cannot  say  has  not  properly  required  voluminous 
interrogatories ;  but  as  they  must  be  voluminous  I  think  the 
amount  to  be  paid  into  Court  should  in  some  measure  be  propor- 
tionate. I  am  not  prepared  to  say  whether  there  are  demerits  in 
the  defendants  or  special  merits  in  the  plaintiff,  and  I  do  not  think 
that  I  ought  to  exercise  my  discretion  in  favour  of  the  plaintiff. 
The  proper  order  to  make  is  to  order  that  the  plaintiff  be  at  liberty 
to  administer  these  interrogatories  on  payment  of  5Z.  and  I0«.  for 
additional  folios  with  regard  to  each  set  of  defendants  who  have 
defended  separately.  As  the  authorities  are  not  very  clear  upon 
this  point  I  shall  make  the  costs  of  the  application  costs  in  the 
cause. 

Moule — Three  defendants  have  appeared  in  the  action  by  one 
solicitor,  does  Your  Honor  order  separate  payments  to  be  made  iu 
respect  of  each  of  the  defendants  ? 

HoDQEB,  J.  No ;  I  think  there  must  be  payments  made  in 
respect  of  four  sets  of  interrogatories. 

Solicitors  for  plaintiff :  Moule  d  Seddon, 
Solicitors  for  defendant  Collis :  Abbot,  Eales  d  Beckett, 
Solicitors  for  J.  H.  Turner,  J.  Turner,  and  Moore :  Fink,  Beit 
d  P.  D.  Phillips. 

Solicitors  for  Clarke  :  Smith,  Emmerton  d  Johnson, 
Solicitors  for  Francis  :   Attenborough^  Nunn  d  Smith. 

W.  H.  M. 


Digitized  by 


Google 


VOL.  XVllL]  LV  k  LVl  VICT.  465 


LINDO  V.  PRESSER. 

JnoMst  14,  26. 
FraeHee^Seflreikert  to  count§lr^"  Rules  of  the  Supreme  Court  1884"—  Order  LXV.,         "^  

r.  27,  sub-r.  4&— Meaning  of  word  **  day."  Sodgee,  J. 

A  trial  began  on  a  certain  day  and  was  conclnded  on  the  next  day.  During  the 
tvo  days  the  trial  lasted  for  eight  hours  and  ten  minutes. 

Seldf  that  the  taxing  officer  had  no  discretion  to  allow  a  refresher. 

"  Day  '*  in  rule  27,  snb-r.  48,  of  Order  LXT.^  means  a  day  of  the  week'  or  month, 
Dot  a  day  of  five  hours. 

Tke  Courier  (1891,  P.,  855)  dissented  from. 

Thib  was  an  application  to  review  a  decision  of  the  taxing 
officer. 

The  facts  appear  fully  in  the  judgment. 

Davis  in  support. 

jB.  W.  Smith  to  oppose. 

The  following  authorities  were  cited : — Walker  v.  Crystal 
Palace  District  Oas  Co.  (a) ;  The  Courier  {b). 

Cur.  adv.  vult, 

Hodges,  J.  In  this  case  the  taxing  officer  has  disallowed 
certam  refreshers  to  counsel.  He  has  disallowed  them,  as  I  under- 
stand his  reasons,  because  -ho  has  no  discretion  or  authority  to 
allow  them.  The  applicant  says  that  he  is  wrong,  and  that  he  has 
a  discretion  to  allow  them.  The  question  is  which  view  is  right. 
The  trial  commenced  at  a  quarter  past  twelve  p.m.  on  the  81st  of 
May,  and  continued  until  ten  minutes  past  three  p.m.  on  that  day. 
It  was  then  adjourned  until  the  next  day,  when  it  was  resumed  at 
half.past  ten  a.m.K&nd  was  concluded  at  a  quarter  to  four  p.m.  on 
the  second  day.  It  lasted  during  the  two  days  eight  hours  and  ten 
minutes,  and  the  taxing  officer,  under  these  circumstances,  says 
that  he  has  no  discretion  to  allow  refreshers  to  counsel.  His 
aQthority  to  allow  refreshers  depends  upon  the  proper  construction 
of  Order  LXV.,  r.  27,  sub-r.  48.  If  that  sub-rule  does  not 
gi?e  the  taxing  officer  authority  to  allow  the  refreshers,  then  he 
baa  no  authority  to  do  so.  The  rule  is,  no  doubt,  difficult  to  con- 
strue, as  eyidenced  by  conflicting  decisions  on  the  subject.      I 

(a)  1891,  2  Q.B.  800.  (h)  1891,  P.  865. 
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propose  first  to  examine  the  construction  of  this  sub-rale  apart 
from  the  authorities,  and  I  think  the  first  thing  to  be  determined  is 
the  meaning  of  the  word  '*  day  *'  in  this  sub-rule,  as  it  has  been 
suggested  that  it  means  a  day  of  five  hours.  In  construing  any 
document,  whether  it  be  a  deed,  an  Act  of  Parliament,  or  a  rule, 
there  is  what  has  been  called  the  golden  rule  of  construction ;  that 
is,  that  the  same  meaning  should  be  given  to  the  same  word  where- 
ever  that  word  occurs  in  the  one  document,  so  far  as  the  circum- 
stances and  surroundings  of  the  case  will  allow,  and  I  think  that 
that  rule  may  be  applied  to  the  construction  of  the  word  "  day  "  in 
this  rule.  The  word  *'  day  "  occurs  several  times  in  this  sub-rule, 
and  if  the  meaning  of  the  word  is  made  clear  in  one  part  of  it,  I 
think  that  will  show  what  the  meaning  of  the  word  is  where  it 
appears  in  another  part,  unless  the  context  prevents  a  similar  con- 
struction being  applied.     Now  this  sub-rule  provides — 

"  K  the  trial  shall  extend  over  more  than  one  day,  and  shall  occupy  on  the  first 
day  only,  or  partly  on  the  first  and  partly  on  a  subsequent  day  or  days,  more  thin 
five  hours  " — 

Now,  stopping  there,  and,  in  place  of  the  word  ''  day,'*  reading  in 
the  words  *^  day  of  five  hours,"  as  has  been  suggested  to  be  the 
meaning  of  the  word  "  day,"  the  sub-rule  will  read — 

''If  the  trial  shall  extend  over  more  than  one  day  of  five  hours,  and  shall  occupy 
on  the  first  day  of  five  hours  only,  or  partly  on  the  first  day  of  five  hours  and  partly 
on  a  subsequent  day  or  days  of  five  hours,  more  than  five  hours  " — 

That,  to  my  mind,  is  nonsense,  and  shows  that  that  cannot  be  the 
meaning  to  be  attached  to  the  word  '*  day  '*  in  that  part  of  the 
sub-rule,  and  there  is  nothing  in  the  other  part  of  the  sub-rule, 
either,  to  show  that  such  a  meaning  should  be  attached  to  the 
word.  I  take  it  that  that  is  not  the  meaning  of  •the  word  in  either 
part  of  the  sub-rule.  I  think  that  the  first  part  of  the  sub-role 
shows  that  "  day  "means  day  of  the  week,  month,  and  year.  If 
that  be  the  meaning  of  the  word  day,  then,  coming  to  consider  the 
construction  of  the  rule,  it  will  read  as  follows  : — 

**  If  the  trial  shall  extend  over  more  than  one  day  (that  is,  day  of  the  week)  ind 
shaU  occupy  either  on  the  first  day  (that  is,  day  of  the  week)  only,  or  partly  on  the 
first  and  partly  on  a  subsequent  day  or  days  (that  is,  of  the  week)  more  than  five  boon 
without  being  concluded,  the  taxing  officer  may  aUow  for  every  clear  day  (of  the 
week)  subsequent  to  that  (day  of  the  week)  on  which  the  five  hours  shall  have 
expired,  the  following  fees." 
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So  tkat,  according  to  my  constriiction,  the  taxing  officer  has  no 
aadiority  to  allow  refroBhers  unlesB  the  trial  shall  have  extended 
over  to  a  day  of  the  week  subsequent  to  the  day  on  which  the  five 
hours  shall  have  expired.  In  this  case  the  trial  concluded  on  the 
day  of  the  week  on  which  the  five  hours  expired,  and  therefore  in 
my  opinion  the  taxing  officer  was  right  in  coming  to  the  conclusion 
that  be  had  no  authority  to  grant  or  allow  a  refresher. 

I  desire  also  to  say  a  few  words  about  the  word  ''  clear  "  which 
occurs  in  this  sub-rule,  because  several  meanings  have  been 
suggested,  though  my  remarks  on  this  point  will  be  merely  obiter 
dicta.  A  clear  day,  that  is,  day  of  the  week,  I  understand  to  mean  a 
day  clear  of  that  day  on  which  the  five  hours  have  expired.  I  don't 
apprehend  it  to  mean  a  full  day,  though  even  if  it  did  the  taxing 
officer's  decision  would  still  be  correct,  but  I  take  it  to  'mean  a  day 
clear  of  and  subsequent  to  the  day  of  the  week  on  which  the  five 
boors  expired.  I  think  it  would  be  most  dangerous  to  hold  that  a  clear 
day  meant  a  full  day  of  five  hours,  as  such  an  interpretation  would 
introduce  into  the  practice  of  marking  refreshers  the  very  dangerous 
practice  of  marking  them  at  the  conclusion  of  the  case,  whereas 
according  to  the  whole  of  the  traditions  of  the  profession  these 
fees  should  be  marked  before  the  work  is  done,  and  before  the  day 
commences,  and  not  after.  If  *'  clear  "  means  full  day  in  this  sub- 
rule,  it  would  follow  almost  necessarily  as  a  matter  of  course  that 
refreshers  could  not  be  marked  until  after  the  day  had  ended. 
The  decision  in  this  case  is  precisely  in  accord  with  the  decision 
in  Walker  v.  Crystal  Palace  District  Oas  Company  fc),  though 
I  cannot  say  that  all  the  observations  that  I  have  made  are  in 
accord  with  the  observations  made  in  that  case.  The  Court  in 
tiiat  case  avoided  giving  an  opinion  upon  the  matter  upon  which  I 
have  thought  it  desirable  to  give  an  opinion  for  the  assistance,  in 
Bubseqaent  cases,  of  the  taxing  officer.  A  later  case,  The  Courier^ 
reported  in  1891,  P.',  866,  is  at  variance  with  the  case  in  the 
Divisional  Court  of  the  Queen's  Bench,  as  also  vnth  the 
conclusion  at  which  I  have  arrived.  Mr.  Justice  Butt  in  that 
case  does  not  in  his  judgment  examine  the  language  of  the 
nde,  or  show  how  he  arrives  at  his  conclusion,  beyond  dismis- 
sing the  appeal  from  the  taxing  officer.    I  think  his  words  are  s 

(o)  1891.  2  Q.B.  800. 
2H  2 
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1898  *<  I  nphold  the  decision  of  the  assistant  registrar  and  .  dismiss 

homo  the  appeal   with   costs."      Bat  the  illustration   which  he  gives 

PBB88SB.  ^^   ^^^   result   of   the    construction   of    the  rule  that   was  con- 


Bodges,  J. 


tended  for  before  him  does  conflict  with  the  view  which  I  have 
expressed  to  be  the  true  meaning  of  the  sub-rule,  and  consequently 
the  hardship  of  the  case  which  he  puts  does  not  upon  my  construc- 
tion fall  within  the  sub-rule  as  on  my  view;  in  that  case  a  refresher 
would  have  been  allowed.  I  desire  further  to  say  that  the  language 
of  the  taxing  officer,  given  in  the  note  to  the  report  of  the  case  in 
1891,  P.,  at  p.  856,  is  at  variance  not  only  with  the  decision  in  the 
Divisional  Court  of  the  Queen's  Bench,  but  with  what  I  have  said, 
and  I  think  also  that  it  is  in  direct  conflict  with  the  several 
words  in  the  sub-rule.  In  the  first  place,  he  held  that  the  word 
**  clear  "  (day)  meant  a  day  of  five  hours,  and  that  the  sub-rule 
allowed  him  to  give  for  every  day  of  five  hours  the  fees  mentioned 
in  the  sub-rule.  In  the  case  before  him  there  was  not  a  day  of  five 
hours,  and  yet  he  proceeded  to  allow  a  portion  of  the  sum  men- 
tioned in  the  sub-rule,  but  the  sub-rule  does  not  authorise,  even  if 
day  meant  a  day  of  five  hours,  any  payment  for  a  portion  of  a  day. 
The  difficulty  that  I  find  in  agreeing  vrith  that  construction  is 
that  it  either  gives  the  go-by  to  the  word  ''  clear  "  or  the  word 
'*  subsequent.''  And  I  think  that  it  is  my  duty  to  give  efiect,  as 
far  as  possible,  to  every  word  in  the  sub-rule.  It  was  urged  that 
the  construction  at  which  I  have  arrived  is  at  variance  with  the 
latter  portion  of  the  rule,  which  deals  with  cases  in  which  the 
evidence  in  chief  is  not  taken  viva  voce.  There  is  no  doubt  that 
there  is  some  language  used  in  the  latter  part  of  the  sub-rule  which 
shows  that  it  is  possible  that  the  framers  of  it  may  have  meant 
something  difierent  from  that  which  is  meant  by  the  first  part,  bat 
it  does  not  from  the  language  used  necessarily  follow  that  they 
did.     The  latter  portion  of  the  rule  provides — 

*'  The  like  aUowances  may  be  made  where  the  evidence  in  chief  is  not  taken  tita 
voce,  if  the  trial  on  hearing  shall  be  substantially  prolonged  beyond  soch  period  of 
five  hours,  to  be  so  computed  as  aforesaid,  by  the  cross-examination  of  witnesses 
whose  affidayitB  or  depositions  have  been  used." 

The  words  *'  like  allowances  "  carry  us  back  to  the  allowances 
authorised  by  the  first  part  of  the  rule,  and  I  think  that  the  two 
parts  may  be  read  together,  and  in  accordance  with  the  view  which 
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baye  expressed,  although  at  first  sight  it  might  seem  as  if  the 
ung  ofScer  was  authorised  to  allow  a  refresher  at  the  expiration 
five  hours.  That  construction,  however,  would  be  altering  the 
b-rule  altogether,  and  would  make  it  read  as  if  the  words  had 
m  "  like  allowances  may  be  made  for  every  five  hours  subsequent 
the  fiirst  five  hours,*'  instead  of  on  a  day  subsequent  to  that  on 
ich  the  five  hours  shall  have  expired.  I  think,  therefore,  that 
)  summons  must  be  dismissed,  but,  on  account  of  the  conflict  in 
)  decisions,  without  costs. 

Solicitors  for  plaintiff:  Chambers  dk  Simons. 

Solicitors  for  defendant :  McCutck^on  dk  Briice,  for  Trumble 

Binney. 

A.  P.  M. 


REGINA  V.  LEONI. 

minal  law — Perjury — Evidence  given  coram  non  judiee — Police  Offencee  Act 
1890  {No.  1126),  #.  41,  auh-tee.  12 — Frequenting  a  place  of  public  reaort  with 
intent  to  commit  a  felony. 

k  prisoner  was  charged  with  being  a  suspected  person  "  frequenting  a  public 
e,  to  wit,  Elizabeth  Street,  with  intent  to  commit  a  felony."  The  prisoner 
ted  to  give  evidence  on  his  own  behalf  at  the  liearing  before  the  justices,  and 
subsequently  prosecuted  for  perjury  committed  in  thus  giving  evidence. 
It  did  not  appear  that  any  evidence  was  given  to  prove  that  Elizabeth  Street  was 
place  of  public  resort." 

Held,  that  as  there  was  no  such  offence  under  the  Police  Offencee  Act  or  any  other 
as  that  with  which  the  prisoner  was  charged,  viz.,  of  frequenting  *'  a  public 
:e*'  with  intent  to  commit  a  felony,  his  evidence  was  given  coram  nonjudice^  and 
b  he  could  not  therefore  be  convicted  of  perjury. 

Special  Casb  stated  for  the  opinion  of  the  Full  Court. 

This  was  a  case  stated  hy  Hood,  J.,  under  the  provisions  of 
;.  481  of  the  Crimes  Act  1890.  The  following  were  the  facts 
,ted : — In  this  case  the  prisoner  had  been  charged  in  the  police 
irt  for  "  being  a  suspected  person  frequenting  a  public  place,  to 
b,  Elizabeth  Street,  Melbourne,  with  intent  to  commit  a  felony," 
i  during  the  hearing  of  the  charge  he  gave  evidence  on  his  own 
balf.  He  was  convicted  on  this  charge  as  set  out.  He  was  then, 
the  Supreme  Court,  prosecuted  for  perjury  alleged  to  have  been 
mmitted  while  so  giving  evidence,  and  on  the  trial  before  me  at 
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F.o.  Melbourne  daring  the  last  June  Bittings,  a  question  of  law  arose  as 

X898  to  whether  the  police  court  had  any  jurisdiction  to  convict  the 

Ergina        prisoner  as  aforesaid,  and  whether  perjury  could  be  committed  in 
c*  such  a  proceeding.      No  eyidence  was  taken  before  me  of  what 

occurred  in  the  police  court  proceedings  except  what  may  be 
gathered  from  the  affidavits  hereto  annexed  (which,  however,  were  not 
put  in  as  evidence  of  what  took  place  there,  but  only  to  contradict  a 
witness,  Dalton),  and  from  the  police  court  record,  a  copy  of  which 
is  hereto  annexed.  The  jury  having  convicted  the  prisoner,  I  have 
reserved  such  question  of  law  for  the  consideration  and  determina- 
tion of  the  judges  of  the  Supreme  Court,  and  have  postponed 
judgment  until  such  question  of  law  shall  have  been  considered 
and  determined.  Sec.  41,  sub-sec.  12,  of  the  Police  Offenceu  Ad 
1890  was  referred  to,  and  the  case  of  Reg.  v.  Timaon  (a)  was  cited. 

Forlonge  for  the  prisoner — The  whole  proceeding  before  the 
justices  was  coram  nonjudice.  There  is  no  such  offence  as  ''being 
a  suspected  person  frequenting  a  public  place  with  intent  to  commit 
a  felony."  The  words  of  the  Act — Police  Offence$  Act  1890 
(No.  1126),  sec.  41,  sub-sec.  12 — refer  to  "a  place  of  public  resort," 
but  a  "  public  place  "  is  not  necessarily  '*  a  place  of  public  resort." 
The  justices  had  no  jurisdiction  to  hear  the  case,  and  had  no 
jurisdiction  to  administer  an  oath  upon  such  a  charge,  and  therefore 
a  presentment  for  perjury  for  swearing  falsely  in  such  a  proceeding 
will  not  lie  :  Reg.  v.  Willis  (b) ;  Reg.  v.  Charles  (c). 

Upon  the  construction  of  the  Act  counsel  referred  to  Reg.  v. 
Tinison  (a). 

Counsel  was  stopped  by  the  Court. 

Finlayson  for  the  Crown — The  justices  had  jurisdiction  to  hear 
the  case  in  the  first  instance ;  there  is  no  doubt  that  the  charge  was 
framed  under  sub-sec.  12  of  sec.  41  of  Act  No.  1126.  It  is  not 
necessary  to  formulate  the  charge  in  the  exact  words  of  the  section; 
the  prisoner  knew  what  he  was  charged  with,  and  did  not  take  any 
objection  nor  exercise  his  right  of  having  the  case  adjourned.  The 
justices  could  not  have  declined  to  hear  the  case  ;  it  was  for  them 

(a)  L.R.  6  Ex.  257.  (h)  12  Cox  164,  (p)  3  W.W.  &  A'B.  (L.)  52. 
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lecide  whether  ''Elizabeth  Street"  was  ''a  place  of  pablio 
rt.''  The  justices  were  bound  to  hear  the  charge  in  the  absence 
Dj  objection,  to  see  whether  "  Elizabeth  Street  "  was  *'  a  place 
iblic  resort/'  and  if  there  was  jurisdiction  to  entertain  the  case 
1,  it  cannot  be  said  that  the  proceeding  was  coramfi  non  judice. 

oath  was  administered  by  a  competent  tribunal,  and  the 
Butment  for  perjury  will  lie.  If  the  charge  be  vaguely  drawn 
defendant  can  always  object,  and  the  information  can  then  be 
ided:  Reg.  v.  Hare,  exparte  Newport  (d), 
^HiGiNBOTHAM,  C.J.  The  justices  have  power  to  hear  evidence 
k  charge  of  a  particular  offence,  but  I  know  of  no  authority 
h  decides  that  they  have  power  to  hear  evidence  on  something 
h  is  not  a  criminal  offence  at  all.  Before  they  can  give  them- 
!S  jurisdiction  to  act  upon  evidence,  and  convict  upon  it,  the 
;e  must  be  a  charge  authorised  by  law.] 
n  Reg.  v.  Hughes  {e)  it  was  held  that  justices  had  power  to 

a  charge,  although  the  warrant  upon  which  the  accused  was 
ght  before  them  was  illegal. 

IioiNBOTHAH,  C.J.,  delivered  the  judgment  of  the  Court 
UNBOTHAM,  C.J.,  a'Beokett  and  Hood,  JJ.]  The  prisoner 
charged  in  the  police  court  with  being  '*  a  suspected  person 
lenting  a  public  place,  to  wit,  Elizabeth  Street,  with  intent  to 
nit  a  felony.'*  That  is  not  a  charge  of  a  crime  or  an  offence 
in  sec.  41,  sub-sec.  12,  of  the  Police  Offences  Act  1890,  nor 
in  any  other  Statute.  The  prisoner  elected  to  give  evidence  on 
»wn  behalf,  and  he  was  charged  before  the  Supreme  Court  with 
iry  in  the  statements  which  he  made  in  giving  evidence  upon 
in  the  police  court.  Inasmuch  as  the  justices  had  no  juris- 
on  to  hear  this  particular  charge,  which  was  not  a  charge  of  a 
inal  offence,  it  follows  that  the  prisoner  was  not  giving  evidence 
m  judice,  and  therefore  he  cannot  be  convicted  for  perjury  in 
ig  such  evidence,  although  he  purported  to  give  it  upon  oath, 
desire  that  it  should  not  be  understood  that  in  so  holding  we 
imiting  the  power  of  justices  either  to  hear  particular  charges 
>  amend  the  charge  brought  before  them,  or  to  deal  with  cases 
h  come  before  them  and  which  are  within  their  jurisdiction  to 

(d)  13  V.L.tt.  310.  («)  4  Q.B.D.  614. 
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F.c.  deal  with.     It  may  be  that  in  this  case  the  justices  have  had 

1892         jurisdiction  ;  it  may  be  that  evidence  was  given  before  them  which 

Rbqika        satisfied  them  that  "  the  public  place  "  refertred  to  was  a  place  of 

«.  public  resort  within  this  section,  and  that  upon  that  evidence  being 

given  they  would  have  been  justified  in  convicting  the  prisoner  of 

mginbotham,c,J.  frequenting  a  place  of  public  resort  with  intent  to  commit  a  felony. 
At  the  trial  in  the  Supreme  Court,  and  in  this  Court,  no  such 
evidence  was  produced.  All  that  we  have  before  us  is  that  the 
prisoner  was  charged  in  the  Court  below  with  something  which  is 
not  an  offence,  and  that  being  so  it  follows  necessarily  that  he  could 
not  be  convicted  of  perjury  in  giving  evidence  in  answer  to  such  & 
charge.    We  think  that  the  conviction  must  be  quashed. 

Conviction  quashed. 
Solicitor  for  prisoner  :  Brayshay, 

Solicitor  for  Crown :  Ouinnesa^  Crown  Solicitor. 

W.  H.  M. 


F.O.  MACHIN  f».  8YME. 

1802  Buildinp  eontraet — Final  certificate  of  architect. 

'  '      *  By  a  condition  under  a  bnilding  contract  it  was  provided  that  **  payment  shall  be 

made  to  the  contractor  at  interyals  during^  the  progpress  of  the  works  at  the  discretion 
of  the  architect,  upon  certificates  in  writing  under  his  hand,  at  the  rate  of  75  per 
cent,  on  the  value  of  the  works  executed  ....  26  per  cent,  shall  be  paid  after 
the  architect  has  signed  a  certificate  that  the  contractor  has  executed  and  completed 
the  works  to  his  satisfaction *' 

The  architect  upon  the  completion  of  the  works,  and  knowing  at  the  time  that 
there  were  disputes  between  the  contractor  and  the  proprietor,  gave  the  following 
certificate,  addressed  to  the  proprietor : — 

^'I  hereby  certify  that  M.,  contractor,  is  entitled  to  receive  the  sum  of 
660/.  19ff.  lOi.  as  final  payment  of  contract  and  extras  in  erecting  residence  at 
St.  Kilda.  This  certificate  is  issued  subject  to  any  counterclaim  you  may  have 
against  M.,  this  being  the  final  instalment." 

The  contractor  broaght  an  action  against  the  proprietor  under  this  certificate, 
claiming  the  amount  certified  therein,  and  the  defendant  put  in  a  counterclaim  for 
damages  for  not  doing  the  work  according  to  the  plans  and  specifications,  and  for 
omitting  certain  work,  and  for  doing  a  portion  of  the  work  in  a  negligent  and 
improper  manner. 

Held,  affirming  judgment  of  Williams,  J.,  that  the  certificate  was  a  final  certifi- 
cate, and  that  the  plaintiff  was  entitled  to  recover  the  amount  claimed,  and  further 
that  the  defendant  was  precluded  from  setting  up  any  counterclaim  as  to  matten 
arising  under  the  contract. 

Appeal  from  judgment  of  Williams,  J. 
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This  was  an  action  brought  by  the  plaintiff,  Thomas  Machin,  to  f-c. 

recover  from  the  defendant,  J.  G.  Syme,  the  amount  of  7112.  lis.,  1392 

being  the  amount  due  under  a  building  contract.     Portion  of  this  *      ^ 
amount,  6601.  19«.  lOd.,  was  claimed  under  a  certificate  from  the  «. 

architect,  D.  G.  Askew,  and  the  remainder  was  claimed  for  work 
done  and  materials  supplied  at  the  request  of  the  defendant.  The 
certificate  was  in  the  following  form  : — 

«  28th  July  1891. 

"To  J.  C.  Sjme, — I  hereby  certify  that  Mr.  Thomas  Maohin,  contractor,  10 
entitled  to  receive  the  sum  of  660^.  19#.  lOd.  as  final  payment  of  contract  and  extras 
in  erecting  residence  at  St.  Kilda.  This  certificate  is  issued  subject  to  any  counter- 
claun  you  may  have  against  Mr.  Machin,  this  being  the  final  instalment.  Dayid  0. 
AsKSW,  architect" 

The  defendant  in  his  defence  alleged  that  the  architect  had  never 
signed  a  certificate  that  the  plaintiff  had  executed  and  completed 
the  works  to  his  satisfaction  within  the  meaning  of  the  21st  con- 
dition of  the  contract,  and  that  the  said  alleged  final  certificate  was 
not  a  final  certificate  within  the  meaning  of  condition  No.  21.  The 
defendant  also  disputed  certain  items  in  the  claim.  The  defendant 
set  up  a  counterclaim  for  damages  for  not  doing  the  work  according 
to  specifications,  and  for  omitting  certain  work,  and  for  doing  a 
portion  of  the  work  in  a  negligent  and  improper  manner.  The 
plaintiff,  as  to  the  counterclaim,  contended  that  the  architect's 
certificate  was  conclusive,  and  that  the  matters  alleged  could  not 
be  raised  by  way  of  counterclaim  in  this  action. 

Condition  21  of  the  contract  was  as  follows  : — 

''Payment  shall  be  made  to  the  contractor  at  intervals  during  the  progress  of  the 
works  at  the  discretion  of  the  architect,  upon  certificates  in  writing  under  his  hand,  at 
the  rate  of  76  per  cent,  on  the  value  of  the  works  executed,  in  sums  of  not  less  than 
600f.  at  a  time.  Twenty  per  cent,  shall  be  paid  after  the  architect  has  signed  a  certifi- 
cate that  the  contractor  has  executed  and  completed  the  works  to  his  satisfaction,  and 
the  balance  of  6  per  cent,  shall  be  reserved  for  the  period  of  one  month  from  the  date 
of  the  certificate  of  completion  in  order  to  ensure  the  execution  of  any  reinstating  or 
repairs  that  may  be  required  by  the  architect  dnring  the  above  period,  and  which 
works  shaU  be  performed  to  the  satisfaction  of  the  architect  before  the  contractor 
shall  be  entitled  to  receive  the  said  balance,  and  the  contractor  shall  not  be  entitled 
to  receive  any  payment  whatsoever,  whether  progress  or  final,  except  upon  the 
certificate  of  the  architect" 

The  action  was  tried  before  Williams,  J.,  without  a  jury.  The 
certificate  in  the  form  set  out  in  the  claim  was  put  in  evidence  and 
marked  ''  D,''  and  was  proved  to  have  been  sent  to  the  defendant. 
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F*ci-  The  architect  deposed  that  the  work  under  the  contract  was  done 

1802  ^^  ^is  satisfaction,  and  that  it  was  properly  done.     He  admitted 

^^~^j^  that,  hefore  giving  the  alleged  final  certificate,  the  defendant  hud 
told  him  that  he  had  claims  against  the  plaintifi*,  and  asked  him  not 
to  give  the  certificate.  The  plaintiff,  in  the  beginning  of  July 
1891,  asked  Askew  for  a  certificate,  and  he  replied  that  he  was  not 
authorised  to  give  him  one,  and  the  plaintiff  then  said  that  he 
would  have  to  make  him,  the  architect,  a  party  to  an  action.  Sub- 
sequently Askew  gave  the  plaintiff  the  certificate,  exhibit  "  D." 
Exhibit  **  F,"  referred  to  in  the  judgment  of  the  learned  primaiy 
judge,  was  an  account  prepared  by  Askew  and  forwarded  to  the 
defendant.  Exhibit  "  H  "  was  a  letter  of  the  28th  July  1891, 
sent  by  Askew  to  the  defendant,  and  was  in  tha  following 
words : — 

"  In  answer  to  yours  of  tbe  23rd  inst.,  and  in  compUanoe  with  the  request  ther^ 
contained,  I  now  enclose  you  an  amended  statement  of  account  between  you  and 
Mr.  Machin,  supplemented  to  that  of  the  16th  inst.  You  will  see  that  I  have 
corrected  the  amount  of  the  original  tender  and  have  also  added  the  sum  of  1002. 
for  the  entrance  gates,  as  you  will,  no  doubt,  remember  that  on  three  distinet 
occasions  you  expressed  yourself  to  me  that  you  had  no  wish  to  take  advantage  of 
the  mistake  that  had  occurred  in  respect  of  the  gates ;  that  you  had  other  ways  of 
making  100/.  without  taking  it  out  of  Machin,  and  that  you  would  pay  for  the  gates. 
It  was  only  on  this  assurance  conveyed  by  me  to  the  contractor  that  he  would 
proceed  with  the  gates.  The  statement  of  accounts  dated  16th  and  28th  July, 
furnished  by  me  to  you,  are,  to  the  best  of  my  knowledge  and  belief,  true  and 
equitable,  and  as  far  as  I  am  concerned,  they  are  final,  as  I  do  not  consider  it  to  be 
part  of  my  professional  duties  to  act  as  private  clerk  or  accountant  at  any  one's 
dictation.  The  contractor  has  been  furnished  with  copies  of  the  statements  of  the 
16th  and  28th  July,  and  I  have  this  day  forwarded  to  him  a  final  certificate  for  the 
sum  of  660/.  19«.  lOd^  (accompanied  by  a  letter  a  copy  of  which  I  enclose).  This 
certificate  to  be  subject  to  any  counterclaim  which  you  may  have  against  him. 
Consequently  any  claims  on  account  of  delay,  deductions,  or  omissions  you  may  have 
against  him  wiU  be  rendered  to  him  direct  against  the  certificate  issued  without  my 
intervention." 

The  following  was  the  letter,  exhibit  "  G,**  referred  to  in 
exhibit  "  H,"  which  was  sent  by  Askew  to  Machin  with  the  final 
certificate : — 

"  Herewith  I  forward  you  a  certificate  for  SGOl.  19*.  lOd,  as  final  payment  on 
account  of  contract  and  extras  in  erecting  residence  at  St.  Kilda  for  J.  C.  Syme.  As 
Mr.  Syme  has  intimated  to  me  that  he  has  claims  upon  you  for  delay  and  for  other 
deductions  and  omissions  than  those  shown  in  my  statement  of  accounts,  dated  16th 
and  28th  July,  the  certificate  is  issued  subject  to  his  counterclaims,  an  account  of 
which  he  will  render  to  you  direct  without  my  intervention." 


Digitized  by 


Google 


LV  k  LVI  VICT. 

t  between  the  parties  there  was  the  following 

11  deliver  up  the  building  to  the  proprietor  in  perfect  repair, 
dition,  when  complete,  and  to  the  entire  satisfaction  of  the 
or  certifying  of  any  work  by  the  architect  shall  not  exempt 
)ility  to  replace  the  same  if  it  be  afterwards  discovered  to  have 
lance  with  plans  and  specifications,  either  in  workmanship  or 
bractor  satisfactorily  performing  his  part  of  this  contract  the 
f  him  the  sum  of  8,900Z.,  the  money  to  be  paid  in  accordance 
onditions  of  contract  signed  or  initialled  by  the  contractor." 

imary  judge  ordered  judgment  to  be  entered  for 
3  amount  certified  to  be  due  under  the  certificate, 
^ent  to  be  entered  for  the  defendant  on  his 
121.  5s.  in  respect  of  certain  items  which  the 
being  due.  These  items  comprised  in  the  sum 
hing  to  do  with  the  general  claim  for  damages 
counterclaim.  The  learned  judge  held  that  the 
ding  on  the  defendant  and  conclusive  as  to  all 
contract,  and  he  refused  to  allow  the  defendant 
iterclaim  for  damages.     The  following  judgment 

Though  I  have  given  judgment  in  this  case  in 
i  intention  expressed  at  the  time,  I  proceed  now 
s  for  my  judgment. 

,  contractor,  sued  the  defendant  (1)  for  a  balance 
ig  of  a  house,  as  under  a  final  certificate  given 
s  architect,  D.  C.  Askew ;  (2)   for  the  value  of 

the  defendant  personally.  The  balance  repre- 
Billed  final  certificate  included  a  balance  due  for 
the  value  of  extras  ordered  by  the  architect,  but 

The  defendant  contended   that  the  document 

icate  was  not  a  final  certificate  under  the   21st 

ntract,  that  the  extras  comprised  in  it  had  not 

n  writing  as  provided  by  condition  6,  that  the 

in  accordance  with  plans  and  specifications,  and 

penalties  and  damages  for  negligent  execution 
her  minor  matters.  The  points  upon  which  the 
Be    substantially    rested  were   (1)   whether  the 

''  D  "  was  or  was  not  a  final  certificate  under 
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condition  21,  and  (2)  if  it  was,  what  was  its  effect?  And  I, 
therefore,  with  the  consent  of  counsel  on  bot!h  sides,  took  all  the 
evidence  bearing  on  the  these  points  first,  as  my  decision  upon 
them  would  materially  limit  the  case  upon  either  side. 

I  think  the  document  marked  '*  D  "  is  a  final  certificate  under 
the  contract,  and  were  it  not  for  the  unfortunate  insertion  in  it  of 
the  words,  ''  This  certificate  is  issued  subject  to  any  counterclaims 
you  (the  defendant)  may  have  against  Mr.  Machin  "  (the  plaintiff)* 
I  should  have  had  little  doubt  in  holding  that  not  only  was  it  a 
final  certificate  under  the  contract,  but  that  its  effect  was  to 
conclude  both  parties  as  to  every  matter  comprised  in  it  over 
which  the  architect  had  jurisdiction,  and,  as  a  consequence,  to 
preclude  the  defendant  from  alleging  either  that  the  work  was  not 
done  in  accordance  vnth  plans  and  specifications,  or  that  it  was 
negligently  executed.  Then  what  is  the  meaning  and  effect  of  the 
words  so  inserted  in  exhibit  *'  D  "  ?  I  think  it  is  impossible  to 
decide  this  without  looking  at  the  surrounding  circumstances,  the 
evidence  of  the  contractor  and  the  architect,  the  account  exhibit  "F/' 
and  the  letters  "  G  "  and  "H,"  and  the  account  enclosed  with  "  H." 
I  exclude  from  my  consideration  the  statement  made  by  the  architect 
and  objected  to,  "  When  I  gave  this  exhibit  *  D,'  I  intended  it  as 
mj?  final  certificate  under  the  contract,'*  being  doubtful  whether  that 
statement  can  be  regarded  as  eyidence.  Looking,  however,  at  the 
other  evidence  to  which  I  have  referred,  I  think  document  "  D  "  is 
the  architect's  final  decision  and  certificate  under  condition  21. 
It  is  true  that  it  does  not  state  that  the  contractor  has  executed  or 
completed  the  works  to  his  (the  architect's)  satisfaction,  but  if 
**  D  "  be  the  final  certificate  that  omission  is  immaterial,  as  the 
fact  is  necessarily  implied,  and  as  a  fact  the  architect  swears  that 
he  was  completely  satisfied  with  the  execution  of  the  works.  It 
appears  to  me  that  the  question  as  to  whether  this  document  ''  D  " 
is  the  final  certificate  under  the  contract  is  a  mixed  question  of 
law  and  fact,  and  having  regard  to  the  other  documents  and  to  the 
evidence  to  which  I  have  referred,  I  think  and  find  that  ''  D  "  is 
what  the  plaintiff  alleges  it  to  be — the  final  certificate.  In  giving 
it  the  architect  discharged  his  last  function  under  the  contract,  and 
when  he  gave  it  he  washed  his  hands,  so  to  speak,  of  both  parties 
and  all  claims  which  the  one  preferred  against  the  other,  other  than 
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3  with  which  he  had  dealt,  and  the  unusaal  words  which  he 
added  to  his  certificate  to  my  mind  only  mean  this :  ''  You 
employer)  say  that  you  have  other  claims  against  the 
-actor ;  I  know  nothing  of  them  and  cannot  understand  them, 
cannot  deal  with  them.  This  is  my  final  certificate,  and,  as 
s  I  am  concerned,  it  is  final  as  to  all  matters  with  which  I 
dealt,  but  if,  notwithstanding  this  certificate,  you  can  maintain 
)ther  claims  which  you  say  you  have  against  the  contractor, 
cnust  prefer  them  directly  against  him ;  I  cannot  recognise  or 
tain  them."  Then  if  **  D  "  be  the  final  certificate  what  is  its 
\,  so  far  as  this  action  is  concerned  ?  I  think  it  is,  in  the  first 
I,  conclusive  that  the  work  had  been  properly  executed  and 
>leted  according  to  the  plans  and  specifications,  and  to  the 
itect's  satisfaction.  If  so,  this  disposes  of  the  defendant's  right 
ontend  that  the  work  was  not  so  executed  or  that  it  was 
gently  executed.  In  the  second  place,  I  think  it  enables  the 
itiff  to  get  payment  from  the  defendant  to  the  amount  of 
.  198.  lOd.  for  the  contract  work  and  extras  comprised  in  it, 
that,  as  to  those  extras,  it  supersedes  the  necessity  for  the 
action  of  orders  in  writing.  As  regards  the  plaintifiTs  claim 
xtras  ordered  by  the  defendant,  his  counsel  abandoned  these 
e  hearing  so  far  as  regards  the  recovery  of  their  value.  As 
rds  the  disputed  item  of  allowance  of  1002.  to  the  contractor 
he  erection  of  front  entrance  gates,  the  defendant  by  his  counsel 
eded  that  this  ought  to  be  allowed  to  the  contractor,  so  it  is 
icessary  for  me  to  consider  whether  the  final  certificate  is  or  is 
conclusive  as  to  this  item.  As  regards  the  claim  for  the 
r  cent,  being  premature,  the  defendant  (assuming  that  '^  D '' 
le  final  certificate)  by  his  counsel  agreed  that  the  plaintifTs 
a  as  regards  this  5  per  cent,  should  be  considered  as  not  being 
laturely  brought.  [His  Honor  then  dealt  with  other  items,  but 
lis  report  deals  merely  with  the  effect  of  the  certificate  exhibit 
"  it  is  not  necessary  to  set  out  the  remaining  portion  of  the 
ment.] 


From  this  judgment  the  defendant  now  appealed.    The  plaintiff, 
re  the  appeal  came  on  for  hearing,  assigned  the  judgment  to 
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F.G.  The  Mercantile  Finance  and  Agency  Company,  who  became  the 

1892  respondents  to  the  appeal. 


Syxb. 


MACHtK 

_»._  Mitchell  for  the  appellant — The  certificate  given  by  the  architect 

was  not  a  final  certificate.  It  merely  certified  that  the  balance  due 
under  the  contract,  together  with  certain  extras,  was  6602. 19s.  IM. 
So  far  as  any  legal  effect  is  concerned,  the  certificate  was  nseless. 
It  is  expressly  made  subject  to  a  counterclaim  by  the  defendant 
against  the  plaintiff,  and  yet,  if  it  be  held  to  be  final,  its  effect  is  to 
shut  the  defendant  out  from  any  relief  whatsoever.  By  condition 
21  under  the  contract  the  architect  in  his  final  certificate  has 
to  certify  ''that  the  contractor  has  executed  and  completed  the 
works  to  his  satisfaction/'  This  condition  should  be  contained  in 
the  certificate  itself,  and  cannot  be  implied  or  supplied  by  parol 
evidence.  The  mere  fact  that  documents  are  produced  showing 
that  the  architect  is  satisfied  with  the  work  is  not  sufScient: 
Morgan  v.  Birnie  (a).  The  contract  between  the  parties  contains 
this  clause  :  ''  The  passing  or  certifying  of  any  work  by  the 
architects  shall  not  exempt  the  contractor  firom  liability  to  replace 
the  same  if  it  be  afterwards  discovered  to  have  been  done  not 
in  accordance  with  the  plans  and  specifications  either  in  workman- 
ship or  materials."  The  certificate  relied  upon  cannot  relieve  the 
contractor  from  all  responsibility  under  the  contract  when  it  is 
expressly  made  ''  subject  to  any  coxmterclaim"  which  the  defendant 
may  have.  According  to  the  words  of  the  certificate  the  defendant 
was  to  be  at  liberty  to  show  that  the  work  was  not  properly  done, 
and  subject  to  that  the  architect  certifies  that  the  balance  owing  to 
the  contractor  is  the  sum  mentioned  therein. 

Counsel  referred  to  the  following  cases: — O'Keefe  v.  The  Board 
of  Land  and  Works  (b)  ;  Clarke  v.  Murray  (c). 

Madden  (with  him  Iscuics)  for  the  respondents — The  certificate 
purports  to  be  a  final  certificate,  and,  if  so,  it  binds  the  defendant 
and  precludes  him  from  attacking  the  work  done  under  the  contract. 
If  it  be  ambiguous  in  its  terms,  then  parol  evidence  may  be  given 
to  explain  its  meaning,  and  the  evidence  is  clear  that  the  architect 

(a)  9  Bing.  672.  (ft)  1  A.J.R.  145.  (c)  11  TJLR.  617. 
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intended  it  to  be  final  and  conclasive.     The  concluding  clause  was  f.c. 

onneeessary,  and  merely  amounts  to   an  intimation  that  if  the  X892 

defendant  has  any  claim  outside  the  contract  then  he  may  assert        M~~mir 
such  claim.     A  certificate  is  final  if  it  be  intended  to  be  final,  c 

although  its  form  does  not  show  that  it  is  actually  final. 

Counsel  referred  to  the  following  cases : — Goodyear  v.  Wey- 
mouth (d) ;  Harvey  v.  Lawrence  {e). 

MitcheU  in  reply. 

HiGiKBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiaiMBOTHAM,  C.J.,  a'Bbckbtt  and  Hood,  J  J.]  We  concur  with 
the  judgment  of  the  learned  primary  judge  in  this  case.  We  think 
that  this  document  of  the  28th  July  1891  is  a  document  which  on 
the  face  of  it  is  a  final  certificate  of  the  architect.  The  document 
expresses  the  opinion  of  the  architect  that  the  works  executed  by 
the  contractor  under  the  contract  have  been  executed  and  completed 
to  his  satisfaction.  He  has  added  words  which  have  created  some 
difficulty  and  uncertainty  as  to  what  his  intention  was  with  regard 
to  the  same.  Whether  or  not  he  intended  the  words  to  mean  that, 
although  he  was  satisfied,  he  preferred  to  leave  the  defendant  to 
make  any  claim  which  he  could  against  the  contractor,  the  conse- 
quence of  the  certificate  being, a  final  certificate  and  expressing  the 
satisfaction  of  the  architect  as  to  the  completion  of  the  works  is 
that  the  defendant  cannot  make  such  a  counterclaim  as  he  now 
seeks  to  put  forward.  These  words  appear  merely  to  have  been 
meant  by  the  architect  to  amount  to  this,  that  so  far  as  he  was 
concerned,  he  would  leave  the  defendant  to  make  any  claim  if  the 
law  allowed  the  defendant  so  to  do.  We  also  concur  with  the  view 
expressed  by  the  judge,  that  if  this  statement  at  the  end  of  the 
certificate  should  be  regarded  as  ambiguous  and  therefore  parol 
evidence  was  admissible  as  to  the  true  meaning  of  it,  then  the 
general  efiect  of  it  is  that  the  architect  intended  to  say  to  the 
employer:  '*  You  say  you  have  other  claimq  against  the  contractor; 
I  know  nothing  about  them,  and  so  I  cannot  deal  with  them ;  this 
is  my  final  certificate,  and  so  far  as  I  am  concerned  it  is  final  as  to 

(d)  35  L.J.  C.P.  12.  (*)  16  L.T.  (N.S.)  671. 
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^•<^*  all  matters."     That  view  contains  a  mixed  question  of  law  and 

1802  fact,  and  there  is  evidence  on  both  sides  as  to  its  proper  meaning 

Maohik        ^^^  ^^  ^^  ^^^  facts,  and  we  will  not  disturb  the  finding  of  the  judge 

^'  on  this  question  of  law  and  fact  which  he  has  disposed  of.    We 

—  think,  therefore,  on  both  points,  whether  taking  the  certificate  by 

**^   ^ '  '  •  itself,  or  whether  it  be  viewed  as  an  ambiguous  document  in 

connection  with  the  evidence  adduced  as  to  its  meaning,  that  it  ia 
a  final  certificate  binding  on  the  parties,  and  conclusive  as  to  the 
right  of  the  plaintiff  to  recover  the  amount  which  it  purports  to 
certify  as  being  due.     The  appeal  will  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors  for  appellant :  J.  M.  Smith,  Emmerton  <t  Johnson, 
Solicitors  for  respondent :  Cleverdon,  Westley  dt  Dale, 

W.  H.  M. 


1892  [IN  CHAMBERS.] 

August  22,  23. 

In  eb  the  SWITCHBACK  RAILWAY   COMPANY. 


Hodges^  J, 


Companies  Act  1890  (No.  1074),  see.  164r—Bules^Winding  up--Fayment  through 
Court  to  liquidator  of  moneys  due  to  different  shareholders  hg  one  cheque. 

A  judge  has  no  jurisdiction  to  authorise  his  associate  to  countersign  one  cheque 
by  which  there  would  be  paid  to  the  liquidator  of  a  company  the  whole  of  a  sum  due 
to  different  shareholders  of  the  company  in  respect  of  a  dividend  which  it  is  proposed 
to  pay  them. 

This  was  an  application  made  by  the  liquidator  of  the  Switch- 
back Bailway  Company  that  His  Honor  would  authorise  his 
associate  to  countersign  one  cheque  by  which  there  would  be  paid 
to  the  liquidator  the  whole  of  the  sum  due  to  the  shareholders  of 
the  company  in  respect  of  a  dividend  which  it  is  proposed  to  pay 
them. 

McCutcheon  for  the  applicant  in  support — The  rule  requires 
that  a  stamp  of  the  value  of  2^.  6d.  be  affixed  to  each  dividend 
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The  effect  of  a  strict  constraction  of  the  rule  will  be  that 
a  29.  6d.  stamp  may  be  payable  on  a  dividend  of  the  amount  of 
is.  id. 

Cur.  adv.  wit. 

Hodges,  J.  In  this  case  an  application  was  made  on  behalf  of 
the  liquidator  of  the  Switchback  Bailway  Company  that  I  should 
authorise  my  associate  to  countersign  one  cheque  by  which  there 
would  be  paid  to  the  liquidator  the  whole  of  the  sum  due  to  the 
shareholders  of  the  company  in  respect  of  a  dividend  which  it  is 
proposed  to  pay  them.  The  object  of  that  is  to  prevent  the 
paying  of  a  2$.  6d.  stamp  on  each  dividend  cheque  before  it  is 
countersigned  by  the  associate.  By  sec.  157  of  the  Companies 
Act  1890,  which  corresponds  with  sec.  154  of  the  old  Act,  it  is 
provided  that — 

"The  proceedings  for  winding  up  a  company  by  the  Court,  or  subject  to  the 
rapenrision  of  such  Court,  shall  be  conducted  in  the  manner  and  subject  to  the  rules 
coDt4uned  in  the  seventh  schedule  hereto,  or  as  near  thereto  as  circumstances  admit, 
and  the  judges  of  the  Supreme  Court  or  the  Chief  Justice  and  any  two  other  judges 
may,  as  often  as  circumstances  require,  annul,  modify,  or  add  to  the  said  rules,  and 
may  make  new  rules  in  lieu  thereof  or  in  addition  thereto,  and  may  also  make  rules 
specifying  the  amount  of  fees  to  be  paid  in  respect  of  proceedings  taken  under  this 
part  of  this  Act  for  winding  up  a  company  by  the  Court." 

Bules  were  made  by  the  judges  under  the  old  Act,  and  by  those 
rules  2^.  6d.  is  to  be  paid,  or  rather  a  28.  6d.  stamp  is  to  be  affixed 
to  every  cheque  countersigned  by  the  associate.  The  application  in 
effect  is  that  I  should  defeat  that  rule  by  authorising  my  associate 
to  countersign  a  cheque  to  pay  moneys  to  a  person  who  is  not  a 
creditor  of  the  company,  and  to  enable  that  person  to  distribute  the 
moneys  of  the  company.  The  moneys  of  a  company  in  liquidation 
have  to  be  distributed  by  the  Court.  This  is  a  kind  of  check  which 
the  Court  has  upon  the  liquidator.  The  fee  is,  so  far  as  I  under- 
stand, a  revenue  charge  to  recoup  to  some  extent  the  expenses 
entailed  by  the  keeping  open  of  the  courts  for  the  purpose  of 
dealing  with  the  winding  up  of  companies.  I  think  I  have  only 
authority  to  direct  the  payment  of  the  moneys  of  the  company  to 
the  creditors  of  the  company,  and  I  cannot  authorise  the  payment 
of  the  moneys  of  the  company  to  a  person  who  is  not  a  creditor  of 
the  company.      I  think,  also,  that  it  would  be  a  very  dangerous 
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COHPANT. 

ffodffes,  J. 


proceeding  for  an  individual  judge  to  nullify  a  rule  made  by  ihe 
judges  in  consultation,  even  if  I  had  the  power.  I  think,  howeter, 
that  I  have  no  jurisdiction  to  disregard  this  rule,  and  therefore  I 
feel  constrained  with  some  regret,  as  many  of  the  dividends  are 
very  small,  in  some  cases  not  amounting  to  the  value  of  the  stamp, 
to  refuse  the  application.  I  was  informed  that  A^Beckett,  J.,  had 
granted  a  similar  application,  but  the  learned  judge  informs  me 
that  he  has  no  recollection  of  having  done  so.  I  have  also  asked 
several  of  the  other  judges,  all  of  whom  have  informed  me  that  they 
have  never  made  any  such  order. 


Solicitors  for  the  applicant :  McCutcheon  d  Bruce, 


A.  P.  M. 


1892 
Auguti2&, 

Hodgett  J. 


Is  THB   Well  of  JOHN  MAHONT. 
PrttoHee  probate — W%U  on  several  pages — Sweoution  on  first  page. 

The  testator  filled  up  a  printed  form  of  will,  the  printed  matter  being  contained 
on  the  first  page  only,  and  signed  his  name  at  the  foot  of  the  first  page,  at  the  place 
prescribed  by  the  printed  form;  this  execution  was  duly  attested.  The  disposing  part 
of  the  will  on  the  first  page  ended  in  the  middle  of  a  sentence,  and  this  sentence  was 
carried  on  to  a  second  page,  and  farther  testamentary  dispositions  made  on  the  third 
and  fourth  pages.  There  was  no  signature  except  upon  the  first  page.  Eridenoe  was 
given  by  affidavit  as  to  the  history  of  the  actual  making  and  writing  of  the  will, 
showing  clearly  that  the  testator  treated  the  whole  document  as  his  will  before 
signing. 

Seldf  that  probate  should  be  g^ranted  to  the  whole  document. 

In  the  WiU  of  White  (12  y.L.B.  298)  followed. 

Motion  for  prohate  of  the  will  of  John  Mahony. 

The  will  was  on  a  printed  form,  with  the  attestation  clause 
printed  at  the  foot  of  the  first  page,  where  the  will  was  duly  signed 
and  attested.  The  disposition  made  hy  the  will  was  carried  on  to 
three  other  pages,  and  the  second,  third,  and  fourth  pages  were  not 
signed  or  attested.  The  first  page  ended  in  the  middle  of  a 
sentence ;  the  sentence  was  carried  on  and  finished  on  the  second 
page.  The  clause  as  to  the  appointment  of  executors  was  printed 
on  the  first  page,  and  this  was  duly  filled  in.  Affidavits  were  filed 
showing  the  testator  instructed  a  friend  to  write  out  the  will  for 
him,  that  he  then  read  it  all  through  himself,  and  said  that  it  was 
his  last  will  and  testament,  and  then  he  signed  on  the  first  page, 
and  the  witnesses  duly  attested  his  signature.      The  deponents 
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Alleged  ihat  the  intention  was  to  sign  the  docnment  as  one  whole 
docomenty  and  that  the  testator  and  witnesses  thought  the  foot  of 
the  first  page  was  the  proper  place  to  sign. 

Moule  for  the  motion — There  is  no  donht  that  the  testator 
treated  the  wiU  as  complete  before  he  signed  it.  The  signature  is 
at  the  foot  of  the  printed  document,  although  not  at  the  foot  or  end 
of  the  whole  document.  In  the  case  of  In  re  White  (a),  Moles- 
worthy  A.O.J.,  granted  probate  to  a  similarly  executed  document, 
and  decided  that  he  was  entitled  to  resort  to  verbal  evidence  as  to 
the  history  of  the  making  of  the  will.  That  decision  was  based 
upon  the  previous  case  of  In  the  WiU  of  HoUey  (b) .  The  more 
recent  decisions  of  In  re  Ryan  (c)  and  In  re  Cruikehank  (d)  are 
not  apparently  consistent  with  the  decision  of  In  re  White^  but  in 
the  case  of  In  re  Gruikshank  the  attesting  witnesses  never  saw  the 
second  and  third  pages. 

Hodges,  J.  I  will  grant  probate  upon  the  authority  of  the 
decision  in  the  case  of  In  re  White  {e),  though  for  my  owa  part  I 
have  strong  doubts  upon  the  matter. 


Proctors  :  Alex.  Grant  d  Son. 


w.  H.  M. 


(a)  12  y.L.R.  298. 
(6)   9  V.L.R.  (I.)  62. 
W    14T.L.R.706. 


(d)   UV.L.B.  897. 
(0)    12  V.L.E.  293. 


1892 

In  re 
Hahokt. 

Sodges^  S, 


[in  chambers.] 
In  bb  Mccracken,  an  intant. 

Uarruig^.  Aet  1890  {No.  1166),  «.  40— &ikir(2»ai»  of  property  of  infafU— Bight  of 
moiker  to  appoint — Procedure  where  infant  ig  poseeseed  of  large  property . 

See.  40  of  the  Marriage  Act  1890,  empowering  the  mother  to  appoint  a  guardian 
of  an  infknt  when  the  father  ia  dead,  applies  only  to  a  guardian  of  the  person,  and 
not  to  a  guardian  of  the  property  of  an  infant.  Where  an  infant  is  possessed  of 
property  of  considerable  magnitude,  an  application  to  appoint  a  guardian  of  the 
property  of  the  infant  should  not  be  made  by  summary  procedure,  but  in  a  more 
formal  way,  such  as  by  instituting  a  suit  and  making  the  infant  a  ward  of  Court. 

Tms  was  an  application  for  the  appointment  of  a  co-guardian 
with  the  mother  of  the  property  of  an  infant  under  two  years  of  age. 
The  father  died  intestate,  and  the  infant  was  entitled  to  property  of 
the  value  of  41y850{.     The  mother  obtained  administration  to  the 
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2  father's  estate,  and  Alexander  McGraeken,  whom  it 

e         to  appoint  co-guardian,  was  one  of  her  soreties,  and  i 
the  infant. 


3Knr. 


Ooldsmith  in  support — Sec.  40  of  the  Marriage 
empowers  the  mother  as  guardian  to  appoint  a  co-guardiai 
in{jEuit*s  estate  is  of  considerable  value,  it  has  been  thoug 
to  have  the  appointment  made  by  the  Court. 

Cur.  c 

Hodges,  J.  In  this  case  an  application  was  mac 
guardian  of  the  property  of  an  infant  under  two  years 
entitled  to  property  exceeding  in  value  the  sum  o 
does  not  appear  from  the  materials  in  support  by  wl 
cation  is  being  made — whether  it  is  being  made  by 
the  infant,  or  by  his  uncle,  Alexander  McCrackei] 
proposed  I  should  appoint  as  guardian.  The  affida 
the  infant  is  under  the  age  of  two  years,  that  he 
this  property,  that  his  mother  is  the  administratri 
Crawford  McCracken  the  infant's  father,  and  thi 
has  uncles,  aunts,  and  grandmothers,  but  they  do  i 
any  notice  of  this  application  has  been  given  to  tl 
neither  do  they  state  the  fitness  of  the  uncle  Alexanc 
for  the  position  of  guardian.  I  have  been  referred  to 
Marriage  Act  1890,  and  to  a  consent  on  behalf 
to  the  proposed  appointment.  In  my  opinion  this  s( 
apply  to  the  appointment  of  guardians  to  property,  1 
person  of  the  infant.  I  am  asked  here  to  appoint  a  g 
property,  and  not  to  the  person  of  the  infant,  and 
section  cannot  apply ;  and  as  I  have  no  affidavit  of  th 
uncle,  and  as  no  notice  has  been  served  upon  the  oil 
must  refuse  the  application.  I  may  say  that  where 
possessed  of  property  of  this  magnitude,  an  appli 
appointment  of  a  guardian  ought  not  to  be  made  in 
way ;  the  appointment  ought,  I  think,  to  be  made  by 
proceeding,  such  as  by  instituting  a  suit  and  makiuj 
ward  of  Court. 

Solicitors  :  Malleson,  England  <k  Stewart. 
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ET  V.  THE  MERCANTILE  BANE  OF  AUSTRALIA  (Iv  Liquidatioit). 

T—Agemt — Following  tnut  monmf — Banking  eompang  etnplogsd  to   eoUect 

renis — Fidrndary  relation,  ^ 

e  defendants,  a  banking  company,  alio  carried  on  the  bnsinoM  of  estate  agents, 
such  collected  money  for  rents  for  the  plaintiff.  The  defendants  placed  the 
80  collected  in  a  separate  account  in  their  books,  entitled  "  Agency  Account/' 
■edited  the  plaintiff  with  the  amount  thereof,  and  mixed  it  with  their  own 
B.  The  defendant  bank  went  into  liquidation,  and  the  plaintiff  brought  an 
to  recover  the  money  so  collected. 

Id,  that  defendants  were  in  a  fiduciary  relation  to  the  plaintiff  as  reg^ds  this 
in  receiving  it,  that  the  rules  as  to  following  trust  moneys  applied,  and 
)re  that  the  plaintiff  was  entitled  to  be  paid  this  money  in  full  in  priority  to 
[ler  creditors  of  the  defendant  bank. 
forte  Dale  4*  Co.  (11  CD.  772)  disapproved  of. 

FECIAL  Case. 

his  was  a  case  stated  by  consent  for  the  opinion  of  the  Court 
le  purpose  of  determining  the  rights  of  a  nnmber  of  creditors 
e  bank.  It  appeared  that  in  September  1885,  James  Oddie, 
prior  to  that  time  carried  on  business  as  an  estate  and 
cial  agent  under  the' name  of  James  Oddie  &  Co.,  at  Ballarat, 
bis  business  to  the  defendants  for  2,000Z.  The  bank  continued 
ing  on  the  business  under  the  name  of  the  old  firm,  keeping 
state  agency  business  separate  from  its  general  banking  busi- 
and  all  moneys  collected  for  rents,  etc.,  were  paid  into  a 
al  account  called  the  "  Agency  Account.**  The  bank  went 
liquidation  in  March  1892,  and  there  was  then  a  sum  of  about 
)L  standing  to  the  credit  of  this  agency  account,  representing 
!ys  collected  for  owners  of  various  properties.  The  liquidators 
ed  to  pay  this  money  over  to  the  respective  claimants  on  the 
nd  that  they  could  not  make  any  distinction  between  this 
mt  and  any  other  moneys  of  the  bank.  A  special  case  by 
3nt  was  accordingly  stated  to  try  the  question  whether  or  not 
creditors  of  the  "  Agency  Account  **  were  entitled  to  be  paid  in 
md  in  priority  to  the  ordinary  creditors  of  the  bank. 
[!he  present  plaintiff  claimed  for  442.  2$.  6d.,  moneys  collected 
dm  by  the  defendants. 

8ox  for  the  plaintiff. 

Mitchell  for  the  defendants. 

Cur.  adv.  vult. 
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1892  Hodges,  J.     This  is  a  special  case  stated  by  consent.    The 

giptxjgr        maetrial  facts  are  that  the  defendants  had  a  branch  bnsinesB  at 

THBMMtcAWTiLB®*^*'**'  whore  they  carried  on  the  ordinary  bnsiness  of  bankers, 

Baitx  07       and  also  that  of  estate  agents.     This  last-mentioned  business  con- 

*     sisted,  inter  alia,  in  collecting  rents  as  agents  for  various  owners  of 

Hodges,  J.  property.  The  defendants  kept  the  agency  business  in  books 
separate  and  distinct  from  those  containing  their  ordinary  banking 
transactions,  and  the  moneys  collected  by  the  defendants  for  rents 
were  entered  in  a  book  kept  by  the  defendants  to  the  credit  of  an 
account  entitled  the  '^  Agency  Account/'  and  the  seyeral  owners  of 
property  in  respect  of  which  rent  was  collected  were  at  the  same 
time  credited  with  the  several  sums  so  collected,  and  the  sums  so 
collected  appear  in  this  '*  Agency  Account"  to  the  credit  of  the 
individual  owners  for  whom  they  had  been  respectively  received. 
The  defendants  have  so  collected  and  credited  to  the  plaintiff  the 
sum  of  4AL  2$.  6d.  The  defendant  company  is  now  in  liquidation, 
and  the  matter  for  determination  is  as  to  the  right  of  the  plaintiff 
to  be  paid  this  sum  in  full  out  of  the  moneys  in  the  defendant's 
hands,  or  as  to  his  being  entitled  to  come  in  pari  passu  with  the 
rest  of  the  creditors  of  the  defendant  company.  Summarising 
these  facts,  it  appears  that  the  defendant  company,  as  the  plaintiff's 
agent,  collected  44Z.  2s.  6i.,  and  kept  an  account  of  this  amount, 
but  it  is  not  alleged  that  this  money  was  not  mixed  with  their  own 
moneys,  and  I  think  that  I  must  take  it  that  it  has  been  so  mixed. 
The  defendant  company  is  now  being  wound  up. 

In  my  opinion  it  is  well-settled  law  that  an  agent  collecting 
money  stands  in  a  fiduciary  relation  to  his  principal :  Exparte 
Dale  <k  Co.  (a)  ;  Frith  v.  Cartland  (b) ;  and  the  observations  on 
that  case  by  the  late  Master  of  the  Bolls  in  Hallett's  Estate  (c) ;  also 
the  language  of  the  same  learned  judge  at  p.  709,  where  he  pnts  in 
the  question,  "  Has  it  ever  been  suggested  until  very  recently  that 
there  is  any  distinction  between  an  express  trustee  or  an  agent,  or 
a  bailee,  or  a  collector  of  rents"  (which  the  defendants  were)  "or 
anybody  else  in  a  fiduciary  position  ?"  The  defendants  therefore 
in  receiving  this  44Z.  2s.  6d.  were  in  a  fiduciary  relation  to  the 
plaintiff  as  regards  this  money.  That  being  so,  the  modem  rules 
of  equity  as  to  following  trust  money  apply:  See  the  question 
(«)  11  Ch.  D.  772.  (i)  2  H.  &  M.  417.  (o)  13  Ch.  D.,  at  p.  719. 
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to,  as  put  by  the  late  Master  of  the  Bolls  in 
,  and  his  answer  to  that  question,  in  the  coarse  of 
^"  The  moment  you  establish  the  fiduciary  relation  r^ 
s  of  equity  as  regards  following  trust  money  apply." 
r.  Cardand  (d).  Further,  I  am  of  opinion  that  the 
\{  equity  a^  to  following  trust  money  apply,  even 
ipany  is  being  wound  up,  for  Frith  v.  Cartland, 
bo,  decided  that  these  rules  apply  notwithstanding 
of  the  trustee,  and  I  do  not  see  in  this  matter  any 
lich  a  distinction  can  be  drawn  between  the  bank- 
idividual  and  the  winding  up  of  a  company.  The 
rhich  I  have  arrived  is  that  the  modern  rules  of 
owing  trust  money  apply  to  this  sum  of  44Z.  2^.  6d. 
nodem  rules  of  equity,  if  a  trustee  mixes  trust 
own  the  whole  will  be  treated  as  trust  property; 
he  may  be  able  to  distinguish  what  is  his  own,  that 
je  the  trust  property  comes  first :  See  Frith  v.  Cart- 
If  8  Estate,  cited  above.  Consequently,  in  the  present 
the  defendants  may  have  mixed  up  their  own 
B  moneys  which  they  held  in  trust  for  the  plaintiff, 
ys  must  be  taken  out  of  the  fund,  and  then  what 
ily  what  remains  is  the  defendants'.  The  plaintiff 
tied  to  be  paid  the  sum  of  442.  2«.  6d.  out  of  the 
lands  of  the  liquidators. 

)n  is  in  accordance  with  what  Fry,  J.,  in  Exparte 
[ards  as  the  logical  result  of  Pennell  v.  Deffell  (e). 
conflict  with  the  decision  which  he  felt  himself  con- 
by  reason  of  certain  authorities  which  he  has  there 
the  Court  of  Appeal  in  Halletfs  Case,  I  understand 
e  to  hold  Fry's,  J.,  view  of  the  logical  result  of 
*U  to  be  the  law,  and  that  his  decision  in  Dale  d  Co.*s 
leference  to  certain  authorities,  was  wrong  by  reason 
mistaken  the  effect  of  those  authorities.  In  my 
)'s  Case  shows  that  the  decision  in  Exparts 
no  longer  be  regarded  as  law,  and  that  being  so,  I 
to  follow  the  views  of  the  Court  of  Appeal,  which 
>nflict  with  the  decision  in  Dale  d  CoJ's  Cassn  I 
f .  417.  (0  4  I>-M.  &  0. 878. 


Digitized  by 


Google 


SUPRRME  COURT:  VICTORIA. 

will  only  add  that  though  at  first  sight  it  may  see 

this  creditor  should  be  in  a  better  position  than 

.    creditors  of  the  bank,  it  mast  be  borne  in  mind  th 

LB  ' 

creditors  lent  their  money  to  the  bank  to  be  nsed  by 
basiness,  and  their  money,  ^according  to  their  con 
bank,  might  be  lent  by  the  bank  in  carrying  on 
whereas  the  bank  could  not  lawfully  use  the  plaintii 
had  only  the  right  to  receive  it,  and  hand  it  over  wl 
the  plaintiff.  And  it  is  not  all  unreasonable  thai 
of  those  who  authorised  the  bank  to  use  their  mone] 
to  them  a  sufficient  consideration  should  be  postpone 
of  those  who  have  not  so  authorised  the  bank,  and  v 
bank  merely  to  collect  their  money,  and  liand  it  ov 
shall,  therefore,  order  the  liquidators  to  pay  this  sun 
to  the  plaintiff,  with  costs  on  the  Supreme  Court  sea 

Solicitors  for  plaintiff:  Cuthbert,  Wynne  dt  Co. 
Solicitors  for  the  defendants  :  Davies  dt  Campbel 


[IN  CHAMBERS.] 

WILLIAMS  V,  BURDEN. 

PraeHc0^**  Rules  of  the  Supreme  Court  1884"— Orrftfr  ZIL,  r. 
r.  10*— Setting  aeide  eervicf  of  writ  out  of  jurisdiction — Whi 
summons. 

An  application  to  set  aside  service  of  a  writ  out  of  the  jurisdict 
by  way  of  notice  of  motion  and  not  by  summons. 

Order  LIV.,  r.  10*,  which  provides  that  the  business  to  be  disp 
shall  consist  of  **  such  other  matters  as  the  judge  may  think  i 
Chambers,"  applies  only  to  matters  as  to  which  no  other  rule  expr 

Application  by  summons  on  behalf  of  the  d( 
aside  service  of  a  writ  for  service  out  of  the  jurii 
Court,  and  served  on  him  at  Adelaide  in  the  co 
Australia, 

Bryant  to  oppose — There  is  a  preliminary  objectio 
r.  80,  provides  that  an  application  to  set  aside  the  se 
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I  be  by  way  of  motion.    As  this  application  has  been  made  by 

mons  it  is  bad. 

[Counsel  referred  to  Hart  v.  Gastlemaine  Printing  Co.  (a). 

i  was  contended  on  behalf  of  the  defendant  that  Order  LIY., 
I*,  empowered  a  judge  in  Chambers  to  deal  with  the  application 
1  broaght  before  him  on  summons.  Main  y.  Duerdin  (b)  was 
red  to. 

loDOES,  J.  In  this  case  application  was  made  to  set  aside 
ce  of  a  writ  serred  out  of  the  jurisdiction  of  the  Court.  The 
cation  was  made  by  summons,  and  the  ground  was  that  the 
3  of  action  arose  out  of  the  jurisdiction.  It  is  objected  by  the 
tiff  that  the  procedure  adopted  is  incorrect,  and  that  the 
cation  should  be  made  on  notice  of  motion  and  not  by 
none.  Reliance  was  placed  on  Order  XII.,  r.  80.  That  rule 
expressly  with  a  party  setting  aside  a  writ  before  he  has 
ed  an  appearance,  and  expressly  provides  the  mode  of  remedy 
)  adopted,  and  therefore  the  party  cannot  select  some  other 
).  Reliance  has  been  placed  by  the  defendant  upon  Order  LIV., 
*,  which  authorises  a  judge  sitting  in  Chambers  to  dispose  of 
matters  as  he  may  think  fit.  But  I  apprehend  that  that  rule 
not  authorise  me  to  dispose  in  Chambers  of  matters  which 
ler  rule  or  enactment  expressly  provides  for,  but  only  applies 
itters  as  to  which  no  other  rule  expressly  provides. 

olicitor  for  plaintiff:  Kidston. 

olicitor  for  defendant :  Crisp,  Lewis  d  Hedderwick. 

A.  P.  M. 
(a)  8  A.L.T.  15.  (b)  7  A.L.T.  189. 
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1892  REID  V.  REID. 

ept.  18. 

1 Husband  and  wife--]i£arriaff€  Aet  1890  {No.  116 

Eoody  J,  r.  46 — AppUoaHon  for  jury. 


Sept.  18. 
1 Husband  and  wif9--Ma/rriag€  Aet  1890  {No.  1166),  «.  104— Divore*  Xh<m  1885, 


In  an  application  that  innea  of  fact  in  a  suit  for  jadicial  aqMuration  be  tried  by  a 
jury,  it  lies  on  the  applicant  to  show  that  the  case  is  a  proper  one  to  be  so  tried. 

Applioation  on  behalf  of  the  wife  (petitioner  in  a  sait  for 
jadicial  separation  on  \h.&  ground  of  cruelty)  that  the  issues  be 
settled  by  the  Court,  and  be  tried  before  a  judge  sitting  with 
a  jury. 

Barrett  in  support — The  application  is  made  under  rule  46  of 
the  ''  Divorce  Rules  1885/'  It  lies  on  the  respondent  to  show  why 
the  suit  should  not  be  tried  before  a  jury. 

Topp — Sec.  104  of  the  Marriage  Act  1890  gives  a  discre- 
tionary power  to  the  judge  as  to  whether  he  will  order  a  jury  or  not. 
It  is  obligatory  on  the  party  who  applies  for  a  jury  to  show  that  the 
matter  is  one  proper  to  be  tried  by  a  jury.  It  is  most  unusual  for 
a  suit  of  this  particular  nature  to  be  tried  by  a  jury. 

HooD«  J.  Sec.  104  of  the  Marriage  Act  1890  provides  that  it 
shall  not  be  obligatory  on  the  Court  to  direct  that  the  truth  of 
the  facts  shall  be  determined  by  the  verdict  of  a  jury,  so  that  the 
granting  or  refusing  such  an  application  is  merely  discretionary, 
and  therefore  I  think  it  lies  on  the  applicant  to  show  that  the  case 
is  a  proper  one  to  be  tried  by  a  jury.  From  the  materials  before 
me  I  am  unable  to  determine  whether  this  is  such  a  case  or  not. 
If  I  gi-anted  this  application  I  think  it  would  be  impossible  to 
refuse  any  subsequent  one.     I  refuse  the  application. 

Proctor  for  petitioner :  H.  S.  Barrett. 

Proctors  for  respondent :  MaUeeon,  England  dt  Stewart. 

A.  P.M. 
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[IN  CHAMBERS.]  18«2 

Sept,  16.  80. 
LTONS  AND  Ahothbb  v.  GRAHAM;  MURPHY,  CLAiMiifT.  '^ 

InttrwmenU  Act  1890  {Ifo,  1103),  1. 184,  136— 5i7i  of  taU— Notice  of  intention  to         ^^^^*  "^^ 
JUe  hill  of  eale — Pariioulars  of  property  deecrihed  in  hill  of  sale  varying  from 
tkote  HI  notice  of  intention  to  JUe, 

A  notioe  of  intention  to  ftl«  a  bill  of  Bale  described  the  property  seonred  thereby 
u  oonsieting  of  goods,  chattels,  etc.,  at  present  on  certain  premises.  The  bill  of  sale 
itself  also  indoded  in  the  property  secured  thereby  not  only  the  goods,  etc.,  on  the 
premises  at  the  tame  of  making  the  bill  of  sale,  but  also  property  which  might  be 
afterwards  acqaired. 

Seld,  that  as  there  was  a  substantial  variance  between  the  notice  and  the  bill  of 
ssle^  the  registration  of  the  bill  was  bad,  and  a  claim  made  nnder  it  must  be  barred, 

Sheriff's  Interpleader. 

AnderMon  for  the  claimant — The  claimant  relies  on  a  bill  of  sale 
dated  11th  May  1892,  given  by  the  judgment  debtor  to  the  claimant 
over  goods  seized  in  execution. 

Irvine  for  the  execution  creditor — The  bill  of  sale  is  given  over 
all  the  goods  and  chattels  in  the  house  at  the  date  of  the  bill  of 
sale,  and  also  over  all  other  goods  and  chattels  which  were  then  or 
might  be  on  the  premises  at  any  subsequent  time.  The  notice  of 
intention  to  file  the  bill  of  sale  described  the  goods  and  chattels  as 
follows : — '^  All  the  household  famiture,  stock-in-trade,  and  effects 
being  in  and  upon  the  Philadelphia  Hotel,  situate  in  Bay  Street^ 
Port  Melbourne;  also  the  lease  and  license  of  the  said  hotel." 
This  notice  of  intention  to  file  is  bad,  inasmuch  as  it  does  not 
include  after-acquired  property,  although  the  bill  of  sale  itself  does 
include  such  property. 

Counsel  cited  Vaughan  v.  Wildon  (a). 

• 
Anderaon  in  reply — The  form  given  in  the  fifth  schedule  requires 

that  a  description  of  the  property  included  in  the  bill  of  sale  should 
be  given  in  the  notice  of  intention  to  file.  The  Legislature  could 
never  have  meant  that  a  description  should  have  been  given  of  after- 
acquired  property,  as  such  property  at  the  time  of  the  execution  of 
the  bill  of  sale  is  non-existent. 

Cur.  adv.  vuU. 
(a)  12  A.L.T.  17. 
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2  Hood,  J.     This  was  an  interpleader  arising  onl 

rs  certain  goods  ander  an  execation,  and  the  decisi 
^  involves  the  determination  of  the  question  of  the 
wise  of  a  bill  of  sale  given  by  the  judgment  debtoi 
—  Before  a  bill  of  sale  can  be  registered,  a  notice 
file  the  same  must  be  filed,  and  must  contain  th 
out  in  the  form  in  the  fifth  schedule  of  the  In%trv 
It  is  obvious  that  the  intention  of  the  Legislatu 
description  of  the  property  comprised  in  the  bill  < 
truly  given  in  the  notice.  Although  a  bill  of  sal 
de  facto  registered,  yet  if  it  is  afterwards  found  thf 
of  the  property  in  the  notice  is  not  true,  then  th 
the  bill  of  sale  ought  to  stand  for  nothing.  In 
of  sale  was  registered,  but  it  was  contended  thai 
irregular,  and  that  therefore  the  bill  of  sale  is  voi( 
whether  the  notice  of  intention  to  file  complies  ^ 
ments  of  the  form  given  in  the  fifth  schedule, 
requires  that  the  notice  should  contain  a  des 
property  comprised  in  the  bill  of  sale,  and  shoul 
is  situated.  It  was  urged  that  the  Legislature 
intended  that  the  notice  should  give  a  description 
property,  as  that  property  must  be  necessarily  noi 
time  of  filing,  but  I  think  that  the  intention  wi 
should  be  stated  to  enable  a  creditor  to  see  si: 
property  the  debtor  intended  to  part  with  or  mi 
enable  him  to  determine  whether  he  would  oppose 
of  the  document  or  not,  and  after-acquired  pro 
events,  be  mentioned  in  the  words  of  the  bill  of  sal 
be  difficult  to  describe  it.  On  looking  at  the  b 
case,  I  find  that  after  dealing  with  the  chattel 
the  premises  it  proceeds  to  give  a  security 
other  household  furniture,  stock-in-trade,  goods, 
and  effects  whatsoever  which  are  now  or  which 
to  time  or  at  any  other  time  during  the  continuanc 
be  in,  upon,  or  about  the  said  hotel."  This  is  a 
parties  to  the  bill  of  sale  of  the  subject  matter 
As  the  bill  of  sale  includes  after  acquired  prop 
more  property  than  the  notice  of  intention  to  file. 
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lis  property,  and  therefore  I  think  there  is  a  substantial  variation 
reen  the  notice  of  intention  and  the  bill  itself.  I  hold,  there- 
,  that  the  registration  of  the  bill  of  sale  is  bad,  and  the  claim 
e  under  it  must  be  barred. 

Solicitors  for  sheriflf :  Finky  Best  dt  Phillips. 
Solicitors  for  claimant :  Emerson  dt  Pearcey, 
Solicitors  for  execution  creditor:  MalUson,  England  d  Stewart. 

A.  P.  M. 


[IN  CHAMBERS.] 

BETHUNE  i;.  PORTEOUS. 

'i^y  for  eotU— Appeal—Practice — *' Bules  of  the  Supreme   Court    1884" — 
Order  LVIIL,  r,  16. 

Jhere  an  appellant  resides  out  of  Victoria,  and  has  no  assets  in  Victoria,  and  does 
rove  that  he  has  assets  in  his  own  country^  he  may  be  ordered  to  g^ve  security 
be  costs  of  the  appeal,  notwithstanding  the  fact  that  a  judgment  obtained  in 
ria  may  be  transferred  to  the  country  of  the  appellant's  residence,  and  may  be 
eed  there. 

Fms  was  an  application  on  behalf  of  the  plaintiff  under 
Br  LVni.,  r.  15,  of  the  Rules  of  the  Supreme  Court  for  security 
M>8ts  of  an  appeal  to  the  Full  Court.  The  defendant  resided  in 
'  Zealand,  and  judgment  having  been  entered  against  him  in 
ction  brought  against  him  by  the  plaintiff,  he  gave  notice  of 
)al.  It  appeared  that  the  defendant  had  no  property  in  Victoria, 
no  affidavit  was  filed  as  to  his  having  property  in  New  Zealand, 
arguments  sufficiently  appear  from  the  judgment. 

Kilpatrick  for  the  plaintiff  in  support  of  the  application. 

Box  for  the  defendant  to  oppose. 

Cur.  adv.  vult. 

Hood,  J,     This  was  an  application  under  Order  LVJU.,  r.  15, 

security  for  the  costs  occasioned  by  an  appeal,  and  was  made  to 

as  an  emergency  matter.     The  defendant  is  the  appellant,  and 

ground   of  this   application  is  that  he  is  a  resident  in  New 
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1882  Zealand,  having  no  assets  in  this  colony.     The  rule  provides  for 

BsCTim  the  ordering  of  security  ''  under  special  circumstances/'  and  the 
PoBTBoirs.  ^^  ^^^  ^^  appellant  is  a  resident  in  another  country  makes  a 
prima  facie  case  for  requiring  him  to  give  security :  ReApoUinaaru 
Co,  (a);  Orant  v.  The  Banque  Franco  Egyptienne  (6),  It  was, 
however,  contended  that  this  prima  facie  case  was  rebutted  by 
the  fact  that  judgments  of  this  colony  may  be  enforced  in  New 
Zealand  (c),  and  reliance  was  placed  upon  the  decision  in 
Martin  v.  McDonough  (d).  In  that  case  it  was  held  that  a 
plaintiff  resident  in  New  South  Wales  need  not  give  security  for 
costs  of  an  action,  as  by  the  law  in  force  in  that  colony  a  judgment 
of  any  other  colony  may  be  enforced  there,  and  therefore  the 
defendant  would  be  enabled  to  obtain  his  costs  by  that  means  if 
the  plaintiff  should  be  unsuccessful.  The  rule  requiring  security 
from  a  plaintiff  being  a  foreigner  resident  abroad,  is  based  on  the 
ground  that  if  a  verdict  be  given  against  him,  he  is  not  within  the 
reach  of  our  law  so  as  to  have  process  served  upon  him  for  the 
costs:  Raeburn  v.  Andrews  (e).  But  that  does  not  appear  to  me 
to  be  the  foundation  of  the  rule  requiring  costs  from  an  appellant^ 
because  it  is  clear  that  he  may  be  ordered  to  give  security  even 
when  within  the  reach  of  our  process.  In  my  opinion  the  reason 
underlying  the  numerous  and  varying  cases  in  which  appellants 
have  been  ordered  to  give  security  will  be  found  in  the  injustice  to 
a  successful  litigant  that  may  be  caused  if  he  be  compelled  to 
contest  the  matter  for  a  second  time  without  a  probability  of 
obtaining  his  costs  if  ultimately  successful.  No  general  rule  can 
be  laid  down,  as  each  case  has  to  depend  upon  its  own  *'  special 
circumstances,"  but  the  foregoing  principle  has  been  frequently 
recognised  as  applying  to  appeals.  The  respondent  has  obtained  a 
judgment  and  has  acquired  what  has  been  called  a  vested  right; 
having  fought  his  opponent  once  and  defeated  him,  he  ought  not 
to  be  further  vexed  by  being  dragged  from  court  to  court  to  again 
litigate  the  same  matter  with  an  adversary  who  cannot  compensate 
him  for  the  extra  costs  incurred  by  so  doing.  Applying  this  rule 
to  the  present  case  I  think  I  ought  to  make  an  order*     The 

(a)  1892, 1  Ch.  1.  (d)  2  V.L.E.  (L.)  87. 

(fc)   2C.P.D.  430.  '  (e)    L.R.  9,  Q.B.  118. 

(c)    2  Badger's  K.Z.  Statutes,  1176, 8. 27. 
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Uant  has  no  assets  in  Victoria,  and  though  the  judgment  may 
ansferred  to  New  Zealand,  it  is  not  stated  that  he  has  any 
erty  there,  a  matter  peculiarly  within  his  own  knowledge,  and 
lis  not  yet  paid  the  costs  of  the  trial.  I  think  80Z.  wiU  be  a 
enable  sum  to  fix,  and  I  order  that  the  appellant  give  security 
^t  amount  for  the  costs  of  and  occasioned  by  his  appeal 
n,  and  that  in  the  meantime,  and  until  such  security  be  given, 
aid  appeal  be  stayed,  and  that  the  costs  of  this  application 
)  the  result  of  the  appeal. 

wish  to  add  that  as  the  decision  appealea  from  here  was  one 
f  own,  I  would  not  have  heard  this  application  except  at  the 
)8t  of  both  parties,  and  as  a  matter  of  emergency.  I  do  not 
der  that  an  application  such  as  this  is  falls  within  sec.  86  of 
hpreme  Court  Act,  but  still  I  would  prefer  not  to  deal  with  it, 
certainly  would  not  have  done  so  if  any  objection  had  been 
I. 

Solicitors  for  plaintiflf :  Lynch,  McDonald,  Stillman  d  Keep. 
k)licitor  for  the  defendant :  Hopkins. 

W.  H.  M. 


[IN  CHAMBERS.] 

THE  COMMERCIAL  BANE  t>.  CULLEY. 

pruonmetU  of  JnrauduUiU  Dehton  Act  1890  {No,  1100),  «.  5,  tuh-t.  IV,  (o). 

b-sec.  iv.  (c)  of  sec.  5  of  the  aboTO  Act  applies  to  transfers  made  with  intent 
rtad  a  paiticnlar  creditor,  and  to  transfers  Tolontary  as  well  as  for  consideration. 
eNaU^  V.  Jack  (11  V.L.R.  740)  explained. 

Lfplioation  on  behalf  of  the  execution  creditor  under  the 
^onment  of  Fraudulent  Debtors  Act  1890,  sec.  5,  sub-sec.  iv.  (c), 
he  commitment  of  the  defendant,  the  judgment  debtor.  It 
ared  from  the  evidence  that  the  judgment  debtor  having  notice 
16  execution  had,  under  pressure,  transferred  all  his  unencum- 
1  property  to  his  creditors,  other  than  the  execution  creditor. 

loldham  in  support — ^As  the  judgment  debtor,  knowing  of  the 
ution,  has  disposed  of  all  his  available  property,  he  has  brought 
Belf  within  the  sub-section :  Hasker  v.  Moorhead  (a). 

(a)  2  V.L.R.  (L.)  160,  at  p.  168. 
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1892  Bryant  to  oppose — An  intention  to  defeat  one  creditor  is  no 

The ComcEBciAL ofifeiice  under  the  Act:   McNaUy  v.  Jack  (b).     This   sub-section 
only  applies  to  voluntary  transfers. 


Bakk 

V. 
CULLST. 

Hood,  J.  Hood,  J.     There  have  been  two  questions  of  law  raised  in  thiB 

case.  The  first  objection  raised  for  the  defendant  is  that  the  cam 
of  McNally  v.  Jack  decides  that  an  intention  to  defeat  one  creditor 
is  not  an  offence  within  the  Act.  I  do  not  think  that  case 
does  so  decide,  or  that  the  Act  will  bear  such  an  interpretation. 
The  words  of  the  sub-section  are  very  wide.  It  provides  that :  *^  If 
it  shall  appear  to  the  satisfaction  of  such  judge  that  such  person 

shall  have  made  or  caused  to  be  made  any  gift, 

delivery,  or  transfer  of  any  property with  intent  to 

defraud  his  creditors  or  any  of  them,  it  shall  be  lawful  for  such 
judge  if  he  shall  think  fit  to  make  an  order,  etc.*'  These  words 
include  the  case  of  a  transfer  made  to  a  particular  creditor.  The 
case  quoted  decides  only  that  a  man  is  not  to  be  made  a  criminal 
simply  because  the  result  of  a  transfer  is  to  defeat  a  particular 
creditor,  but  there  must  be  an  actual  intention  to  defraud.  There 
the  learned  judge  refused  to  find  that  the  debtor  had  such  an  inten- 
tion. The  second  objection  taken  is,  that  the  sub-section  coyers 
only  the  case  of  voluntary  transfers,  and  that  as  these  transfers 
were  not  voluntary,  they  do  not  fall  within  it.  I  do  not  think  the 
operation  of  this  sub-section  is  confined  to  voluntary  transfers.  If 
there  is  the  intent  to  defraud,  the  fact  that  there  was  notice  given 
will  not,  in  my  opinion,  exempt  the  debtor  from  the  operation  of 
this  Act.  I  find  that  the  judgment  debtor  did  commit  the 
offence  charged,  but  under  the  circumstances  of  this  particular 
case,  I  will  adjourn  the  matter  for  a  month  to  enable  the  parties  to 
come  to  some  settlement* 

Solicitors  for  execution  creditor:  MaUesotiy  England  <t  Stewart. 
Solicitor  for  judgment  debtor :  Taibot. 

A.F.  H. 
(6)   11V.L.R.740. 
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R.  V,  TAYLOR  avd   CLARKE. 

^.ence—Crou-examinaiion  <u  to  credit — Oaths  and  Evidence  Jet  \S90  (No.  1181), 

M.  9, 12. 

lie  defendants  were  tried  and  convicted  of  conspiracy.  Daring  the  trial  counsel 
tie  prisoner  desired  to  cross-examine  a  witness  for  the  prosecution  as  to  credit  by 
:ions  pat  to  show  that  the  witness  had  prepared  the  case  for  the  prosecution 
be  Crown),  or  had  prepared  a  statement  in  anticipation  of  cross-examination, 
learned  presiding  judge  held  that  apart  from  the  Oaths  and  Evidence  Act,  sec.  9  (a), 
ould  have  prevented  this  cross-examination,  but  held  that  under  the  provisions 
at  Act  he  was  compelled  to  do  so. 

leldy  upon  special  case  stated,  that  the  refusal  to  allow  the  questions  to  be  put 
OSS-examination  was  not  justified  by  the  Oatht  and  Evidence  Act  1890,  but  that 
learned  judge  had  not  exceeded  his  discretionary  power  in  disallowing  this 
•examination. 

Special  Case  reserved  by  Hood,  J.,  for  the  opinion  of  the 
I  Court.  The  following  is  the  special  case  : —  . 
The  prisoners  were  tried  and  convicted  before  me  of  conspiracy 
efrand  the  Land  Credit  Bank  of  which  Taylor  was  manager, 
rke  had  been  a  customer  of  the  bank  and  had  been  allowed  a 
e  overdraft,  and  the  case  for  the  Crown  was  that  this  overdraft 
allowed  by  Taylor  and  obtained  by  Clarke  fraudulently.  There 
no  dispute  as  to  the  fact  of  the  overdraft,  nor  was  the  correct- 
3  of  the  figures  questioned,  but  the  case  turned  upon  the  charge 
raud.  To  prove  the  existence  of  this  overdraft  the  Crown 
secutor  tendered  in  evidence  the  bank  ledgers  containing 
rke*8  account,  they  being  the  ordinary  books  of  the  bank, 
ection  was  taken  to  the  admission  of  these  entries  on  the  ground 
b  they  were  not  evidence  against  either  prisoner.  It  appeared 
mdence  aliunde  that  this  overdraft  of  Clarke's  was  a  very  large 
,  and  had  been  the  subject  of  discussion  between  Taylor  and  the 

i)  "  If  any  question  put  to  a  witness  shall  have  regard  to  the  following  con- 

1    cross-examination    relates    to     a    sideration 

ter  not  relevant  to  the  suit  or  pro-  (b)  Such  questions  are  improper  if  the 

ling  except  in  so  far  as  it  affects  the  imputation  which  they  convey  relatet  to 

lit  of  the    witness    by  injuring  his  matters  so  remote  in  time,  or  of  luch  a 

racter,  it  shaU  be  the  duty  of  the  character,  that  the  truth  of  the  impnta- 

rt   to    decide    whether    or    not  the  tion  would  not  affect,  or  would  affect  in 

less  shall  be  compelled  to  answer  it,  a  slight  degree  only,  the  opinion  of  the 

may,  if  it  thinks  fit,  warn  the  witness  Court  as  to  the  credibility  of  the  witnesa 

b  he  is  not  obliged  to  answer  it.  on  the  matter  to  which  he  testifies." 
n  exercising  this  dbcretion  the  Court 

*.R.,  VoL  XVIIL  2K 
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directors,  and  that  Taylor  had  written  numerous  letters  to  Clarke 
in  reference  to  it.  The  officers  of  the  bank  were  seyen  in  number, 
including  Taylor,  and  it  was  sworn  that  he  used  to  refer  to  special 
accounts  in  their  ledgers,  and  that  the  ledger-keepers  would  not 
open  debit  accounts  without  the  authority  of  the  manager.  It  was 
also  proved  that,  after  the  suspension  of  the  bank,  Taylor  examined 
Clarke's  account  in  these  books  with  one  of  the  liquidators,  and 
that  his  only  remark  was  that  ''it  was  bad."  In  other  books  of  the 
bank  were  entries  in  Taylor's  writing  relating  to  this  account.  I 
admitted  the  evidence  against  Taylor  as  shovring  the  state  of 
Clarke's  account. 

Certain  other  of  the  bank  books,  called  weekly  balance  books 
of  individual  accounts,  were  also  tendered  and  admitted  subject  to 
objection.  They  contained  a  list  of  the  balance  of  the  customers' 
accounts  made  up  weekly  by  one  of  the  clerks  and  handed  to  Taylor 
or  left  for  him  in  his  office,  and  by  him  laid  before  his  directors,  and 
they  were  supposed  to  contain  correct  copies  from  the  ledgers  of 
Clarke's  account.  When  laid  before  the  directors  it  appeared  that 
Taylor  and  they  had  discussions  about  Clarke's  account. 

A  vdtness,  William  Simpson,  an  accountant,  was  examined, 
and  I  refused  to  allow  him  to  be  cross-examined  as  to  credit,  to 
show  that  he  had  prepared  the  case  for  the  Crown,  or  had  prepared 
a  statement  in  anticipation  of  cross-examination.  I  did  not 
consider  that  his  credit  was  involved,  his  evidence  being  merely  an 
explanation  of  the  books,  with  the  statement  that  the  entries  were 
unusual,  all  of  which  had  been  given  before  by  the  witnesses 
McGann  and  Hills  without  question,  and  there  being  no  real 
dispute  about  the  matter.  I  would  have  prevented  the  cross- 
examination  apart  from  the  Oath^  and  Evidence  Act  1890,  but  in 
the  face  of  that  Act  I  considered  that  I  was  compelled  to  do  so, 
the  imputation  relating  to  matters  of  such  a  character  that  the 
truth  of  it  would  not,  in  my  opinion,  affect  the  credibility  of  the 
witness  on  the  matter  to  which  he  testified. 

I  sentenced  the  prisoners,  but,  at  the  request  of  their  counsel, 
reserved  for  the  consideration  and  determination  of  the  judges  of 
the  Supreme  Court  the  questions  : — 

(1)  Was  I  correct  in  admitting  these  entries  in  these  ledgers 
and  weekly  balance  books? 
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(2)  Was  I  correct  in  refasing  to  allow  the  cross-examination 
of  the  witness,  Simpson  ? 

Walsh,  Q.C.,  for  the  Crown, 

Madden,  Deakin,  and  Power  for  the  prisoner  Taylor. 

Coldham  for  the  prisoner  Clarke. 

Cur.  adv.  vult. 

•  HoLBOYD,  J.,  delivered  the  judgment  of  the  Court  [Holbotd, 
a'Beokett  and  Hood,  JJ.]  .  The  first  question  submitted  for  the 
determination  of  the  Court  was  whether  the  judge  before  whom  the 
prisoners  were  tried  and  convicted  was  correct  in  admitting  in 
evidence  certain  entries  in  the  ledgers  and  weekly  balance-books  of 
the  bank  which  related  to  Clarke's  account.  These  entries  were 
admitted  against  Taylor  only.  The  balance-books  were  supposed 
to  show  the  balances  standing  from  week  to  week  to  the  credit  or 
debit  of  the  various  customers  of  the  bank,  and  were  laid  by 
Taylor  as  manager  before  the  directors.  We  expressed  our  opinion 
during  the  argument  of  the  case,  which  we  now  see  no  reason  to 
alter,  that  the  entries  in  the  balance-books  were  admissible  in  proof 
of  the  representations  made  by  Taylor  to  the  directors  as  to  the 
state  of  Clarke's  account.  It  appears  to  us  that  the  entries  in  the 
bank  ledgers  were  also  properly  received.  When  they  were  tendered, 
the  existence  of  Clarke's  overdraft,  and  that  it  was  a  large  and  from 
the  beginning  a  constantly  increasing  one,  had  already  been  clearly 
established.  That  it  had  been  a  frequent  subject  of  discussion 
between  Taylor  and  the  directors  had  been  proved,  and  a  quantity 
of  correspondence  between  Clarke  and  Taylor  with  reference  to  it 
had  been  put  in.  There  was  ample  evidence  before  the  jury  from 
which  they  might  infer,  not  only  that  Taylor  had  access  to  the 
ledgers,  but  also  that  he  had  studied  and  was  fully  cognisant  of  the 
entries  as  to  this  account  of  Clarke's,  and  had  himself  directed  sundry 
manipulations  of  the  account  which  the  ledgers  disclosed.  It  was 
most  material  to  lay  before  the  jury  the  sources  of  information 
which  Taylor  possessed  relative  to  the  state  of  Clarke's  account 
during  the  course  of  their  correspondence  and  of  Taylor's  discus- 
sions with  the  directors.  What  could  be  more  apposite  to  the  proof 
of  fraudulent  intention  on  Taylor's  part  than  a  clear  picture  of  the 
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difference  between  his  representations  to  his  directors  on  the  one 
hand  and  on  the  other  the  figures  from  which  he  ought  to  ha?e 
drawn,  and  pretended  to  have  drawn,  the  very  identical  statements  ? 
As  to  the  second  point  raised  by  the  case,  we  think  that  the 
questions  proposed  to  be  asked  in  cross-examination  were  not 
intended  to  affect  the  credit  of  the  witness  by  injuring  his 
character  within  the  meaning  of  sec.  9  of  the  Oaths  and  Evidence 
Act  1890 ;  nor  do  they  appear  to  have  been  asked  solely  for  the 
purpose  of  annoyance  within  the  meaning  of  sec.  12  of  that  Act 
We  are  therefore  of  opinion  that  the  refusal  to  allow  the  questions 
to  be  put  was  not  justified  by  the  Oaths  and  Evidence  Act.  The 
judge  stated  that  he  should  have  disallowed  the  questions  without 
reference  to  that  Act,  and  we  have  to  consider  whether  he  could  so 
disallow  them.  It  is  generally  acknowledged  that  the  presiding 
judge  has  some  discretion  as  to  the  questions  which  may  be  asked 
in  cross-examination,  though  the  limits  of  that  discretion  may  not 
be  clearly  defined  by  decided  cases. 

"  In  each  particular  case  there  muit  be  some  discretion  in  the  presiding  jadge 
as  to  the  mode  in  which  the  examination  shall  be  conducted,  in  order  best  to 
answer  the  purposes  of  justice " :  Per  Abbott,  0.  J.,  in  B<utin  y.  Carem  (i). 
"No  doubt  cases  may  arise  where  the  judge,  in  the  exercise  of  his  diBcretion, 
would  yery  properly  interfere  to  protect  the  witness  from  unnecessary  and 
unbecoming  annoyance.  Questions  respecting  alleged  improprieties  of  conduct 
which  form  no  real  ground  for  assuming  that  a  witness  who  could  be  guilty  of  them 
would  not  be  a  man  of  veracity  might  very  fairly  be  checked  ":  Taylor  tm  Etidenee 
(8th  ed.),  p.  1260.  "  The  judge  has  a  right  on  all  occasions  to  exercise  the  power  of 
stopping  examinations  which  are  not  necessary  for  any  legitimate  purpose":  Siephen'i 
Siwtory  of  Criminal  Law,  Vol.  I.,  p.  486. 

On  the  facts  stated  in  the  case  before  us  the  questions  proposed 
to  be  asked  were  intended  to  show  that  the  witness  was  a  partisan, 
and  haying  regard  to  the  absence  of  any  real  dispute  as  to  the  facts 
to  which  the  witness  deposed,  we  cannot  hold  that  in  refusing  to 
permit  these  questions  to  be  put  the  judge  exceeded  his  powers. 
The  real  object  of  calling  the  witness  Simpson  was  for  convenience, 
for  the  purpose  of  pointing  out  certain  scattered  entries  in  the 
books  with  which  he  was  familiar.  The  section  under  which  this 
case  is  stated  empowers  us  to  deal  with  matters  of  law  only ;  we 
are  not  called  upon  to  decide  whether  or  not  we  approve  of  the 
manner  in  which  a  lawful  discretion  has  been  exercised.     Even  if 

(J)  By.  &  M.  127. 
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we  thought  that  the  judge  ought  not  to  have  forbidden  the 
questions,  we  have,  under  sec.  482  of  the  Crimes  Act  1890,  to 
make  **  such  order  as  justice  may  require/'  and  we  ought  not  to 
order  a  new  trial  for  an  immaterial  error.  The  case  of  I'he  Queen  v, 
Oib$on  (c)  decides  that  where  evidence  not  legally  admissible  to 
prove  the  guilt  of  the  accused  has  been  sent  to  the  jury,  a  new  trial 
should  be  ordered,  although  unobjectionable  evidence  to  the  same 
e£fect  as  that  which  ought  to  have  been  excluded  was  before  the 
jury.  Here  no  evidence  legally  inadmissible  was  sent  to  the  jury. 
The  objection  is  that  evidence  given  by  one  witness  was  not 
disparaged  by  extracting  admissions  of  his  partiality.  It  was  not 
suggested  that  the  questions  excluded  would  have  shown  him  to  be 
cormpt,  or  that  he  had  stated  that  which  was  untrue.  Their 
intended  effect  was  only  to  lessen  the  weight  which  might  be 
attached  to  his  evidence.  As  the  case  states  that  all  the  evidence 
which  he  gave  had  been  given  before  by  two  other  witnesses  without 
question,  we  should  not  feel  bound  to  direct  a  new  trial  even  if  the 
questions  had  been  wrongly  excluded.  In  answer  to  the  first 
question  asked  by  the  special  case,  we  say,  yes ;  and  to  the  second, 
that  the  refusal  to  allow  the  cross-examination  of  the  witness 
Simpson  was  not  illegal.     The  convictions  are  afSrmed. 


F.O. 

1892 
Rboiva 
Taylob 

AND 

Clabxb. 


Solicitor  for  the  Crown :  Guinness,  Grown  Solicitor. 
Solicitor  for  prisoner  Taylor :  Hopkins. 
Solicitor  for  prisoner  Clarke  :  G.  M.  Watson. 

(e)  L.R.  18  Q.B.  537. 


A.  F.  M. 
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Ih  thb  Will  op  JOHN  TOWT,  Dbcbasbd 

In  the  Will  op  CHRISTINA  STURROCK.  De< 

Pmciiee  probate — Order  nin — Trial  by  Jury — Applicaii 

Sec.  23  of  the  Adminittraiion  and  Probate  Act  1890  (No.  IC 
<*  if  any  qnestion  of  fact  sbiill  arise  in  any  proceeding  under  this  1 
Court  may,  if  it  sbnll  think  fit,  cause  the  tame  to  be  tried  by  a  ji 
Court  a  power  which  may  be  exercised  at  its  al)solute  exclusive  c 
no  right  either  expressly  or  impliedly  to  nny  or  all  of  the  parties 
apply  for  a  jury  to  try  questions  of  fact,  but  the  Court  may 
from  the  parties  at  any  time  for  a  trial  by  jury,  the  most  couvenic 
Buch  BUggestions  being  the  time  when  the  order  nisi  is  returnable. 

Ih  thb  Will  op  JOHN  TOWT,  Decbassd. 
Order  nisi  calliog  on  the  caveatrix  to  show  caa; 
should  not  be  granted  to  the  Trustees,  Executor 
Company  Limited,  the  nominee  of  the  executors  ap 
will  of  John  Towt,  deceased.  At  the  trial  of  the 
before  the  case  was  opened,  the  caveatrix  applied  to 
tried  by  a  jury. 

Purves,  Q.C.,  and  Hayes  for  the  caveatrix- 
desires  a  jury,  as  the  questions  in  issue  are  question 
to  be  determined  by  a  jury. 

[a'Beokbtt,  J.  Why  was  not  the  application  m 
The  proper  time  to  make  the  application  is  at  th 
[a'Beckbtt,  J.  The  facts  may  be  of  a  class  wh 
have  to  consider,  but  the  case  has  been  set  down  fo 
judge  without  a  jury,  in  the  ordinary  course,  and  i 
that  this  application  ought  to  have  been  made  when 
applied  for.] 

It  is  the  ordinary,  and  it  is  submitted,  the  | 
under  the  section,  to  apply  when  the  case  comes  < 
In  an  unreported  case.  Moss  v.  Sumner,  that  wa 
Dixson  (a) ;  Re  Lamont  (b). 

Topp  and  Weigall  for  the  applicants,  contra — ^^ 
nisi  was  returnable  before  Hood,  J.,  both  sides  w< 
and  no  suggestion  as  to  a  jury  being  made,  the  c 

(a)  Snpra,  p.  1.  (A)  7  V. 
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ordinaiy  oonrse  directed  to  be  set  down  in  the  next  month's  list  fpr 
trial  by  a  jadge  without  a  jnry.  Sec.  28  of  the  Administration 
and  Probate  Act  1890  (No.  1060)  only  enables  the  Court  to  send 
an  issne  to  a  jory  if,  after  hearing  the  case,  it  finds  itself  unable  to 
satisfactorily  decide  on  the  facts,  and  it  has  always  been  so  inter- 
preted. It  gives  no  right  to  either  side  to  ask  for  a  jury^  but  leaves 
the  matter  entirely  for  the  judge.  In  Moss  v.  Sumner  the  circum-. 
stances  were  very  special,  and  the  order  made  was  made  practically 
with  the  consent  of  both  parties.  In  Dixson's  Case  (c).  Hood,  J., 
intimated  his  opinion  that  neither  side  was  entitled  to  ask  for 
a  jury. 

a'Bbokbtt,  J.  This  is  an  application  to  have  this  matter  set 
down  for  trial  before  a  jury.  It  is  suggested  that  this  is  the  proper 
time  to  make  the  application,  and  the  order  made  In  the  Will  of 
Sumner  was  referred  to  as  being  an  authority  for  the  course  I  am 
here  asked  to  pursue.  On  reference  to  that  order  it  appears  to  be 
a  very  special  order,  made  under  the  peculiar  circumstances  of  the 
case,  as  there  were  a  number  of  special  arrangements  between  the 
parties.  I  cannot  regard  that  case  as  determining  the  practice.  I 
ha?e  in  this  case  an  order  in  very  strict  terms  directing  the  case  to 
be  set  down  before  a  judge  without  a  jury.  I  therefore  think,  as  a 
matter  of  practice,  that  this  is  not  the  right  time  to  make  this 
application,  and  in  the  face  of  this  order  I  think  I  should  proceed 
to  hear  and  determine  this  matter.  If  the  parties  had  consented, 
or  desired,  to  have  this  matte/  tried  before  a  jury,  I  might  have 
made  the  order  asked  for,  but  under  the  circumstances  I  must 
now  go  on  with  the  hearing. 

Solicitor  for  the  caveatrix :  Hall. 

Solicitors  for  the  executors :  Farmer  d  Roberts. 


.K.O. 

1892 
I%r9 

.   TOWT. 

In  re 
Stubbock. 


Iv  THE  Win.  07  CHRISTINA  STUBBOCK,  Dbcbasbd. 

In  this  case  an  order  nisi  had  been  obtained  by  the  caveatrix, 
Orace  Sturrock,  calling  on  the  executors  of  the  will  of  Christina 
Sturrock,   deceased,   to   show  cause  why  probate  should  not  be 

(c)  8%prih  jf,  1. 
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granted  to  them  or  in  the  alternatiye  administration  c.La,  shoold 
not  be  granted  to  her.  On  the  return  of  the  order  ni^  on  the 
18th  February  1892,  application  was  made  on  behalf  of  the 
caveatrix  to  Hood,  J.,  for  a  jury,  but  the  application  was  refused 
on  the  ground  that  that  was  not  the  proper  time  to  apply,  and  the 
ordinary  order  putting  the  case  in  the  list  of  cases  for  trial  without 
a  jury  was  made. 


Mareh  22.  Subsequently  application  was  made  to  Holroyd,  J.,  in  Chambers, 

for  an  order  under  sec.  28  of  the  Administration  and  Probate 
Act  1890  (No.  1160),  directing  the  trial  of  the  questions  of  fact 
arising  in  the  matter  before  a  jury. 

HoLBOYD,  J.  In  my  opinion  sec.  28  was  intended  for  the 
assistance  of  the  judge  before  whom  the  order  nisi  is  heard  so  as 
to  enable  him,  if  he  desires  to  have  the  assistance  of  a  jury,  to 
order  that  the  questions  of  fact  should  be  tried  by  a  jury.  I  do 
not  think  that  it  was  intended  that  a  party  to  the  proceedings 
should  be  entitled  to  make  an  application  for  a  jury  under  sec.  28 
before  the  hearing  of  the  order  nisi. 


May  2.  Subsequently   the  case  came  on  in  the  list  of  cases  for  trial 

before  A'Beckett,  J.,  without  a  jury. 

Mclnerney  and  Rickarby  appeared  for  the  caveatrix  to 
move  the  order  absolute. 

PurveSf  Q.C.,  and  Topp  for  the  executor  in  support  of 
the  will. 

Before  the  case  was  opened, 

Mclnerney — The  case  is  a  fit  case  to  be  tried  by  a  jury, 
and  I  now  apply  that  the  matter  should  be  sent  to  a  jury. 

[a'Beoeett,  J.  This  is  not  the  proper  time  to  make  the 
application.] 

When  the  order  nisi  was  returnable  in  the  first  instance  before 
Hood,  J.,  I  applied  for  a  jury,  but  His  Honor  refused  to  grant  it. 
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plication  for  a  jary  was  then  made  to  Holroyd,  J.,  in  Chambers, 

he  refused  it  on   the  ground  that  the  proper  time  for  the 

ilication  to  be  made  was  at  the  trial,  and  since  then  Hood,  J., 

i,  in  Re  Dixson  (d),  that  the  proper  time  to  apply  was  at  the  trial. 

Purves,  Q.C. — We  are  entirely  taken  by  surprise.  We  are 
iy  to  go  on,  and  have  all  our  witnesses  here. 

a*Beokbtt,  J.  Very  well,  I  will  go  on,  and  I  adhere  to  the 
»  I  took  in  Re  Towt  as  to  what  should  be  the  practice  in 
se  matters.  The  old  practice  used  to  be  that  an  order  nisi 
I  obtained  as  of  course,  returnable  on  a  certain  day.     On  that 

the  parties  used  to  attend,  and,  in  all  probability,  nobody 
w  whether  it  would  be  then  heard  or  not.  It  was  necessary 
lave  the  witnesses  on  both  sides  in  attendance  at  a  time  when 

case  probably  could  not  come  on.  To  avoid  that,  the  practice 
I,  I  think,  introduced  by  myself  of  providing  that  when  the 
er  nisi  was  returnable,  the  parties  should  then  decide  what  was 
be  done,  and  that  all  necessary  preliminaries  to  the  hearing 
nld  be  settled.     That  would  be  the  proper  time  to  arrange  for 

trial  and  to  make  any  application  for  any  variance  ifrom  the 
inary  practice.  I  think  it  would  introduce  a  most  undesirable 
fusion  and  waste  of  time  for  witnesses  on  both  sides  to  be  here 
1  then  for  an  application  to  be  made  which  would  make  their 
mdance  absolutely  useless.     I  think  the  ordinary  order  directing 

case  to  be  heard  before  a  judge  without  a  jury  having  been 
le  that  the  case  should  come  on. 

[Mclnerney    pointed   out   that    when   that    order   was   made 
plication  for  a  jury  had  been  asked  for  and  refuscld.] 
a'Beokett,  J.     I  cannot  look  at  that.     All  the  parties  are  here, 

I  I  think  it  beneficial  to  the  parties  on  both  sides  that  the 
iter  should  go  on. 

From  this  refusal  to  grant  a  jury  the  caveatrix  appealed  to  the 

II  Court  [Coram  Hiqinbotham,  C. J.,  Holroyd  and  Hodqes,  JJ.]  . 

Mclnerney  and  Rickarhy  for  the  appellant,  after  referring 
each  of  the  above  decisions — It  is  apparent  from  the  decisions  of 

(rf)  S^ifra,  p.  1. 
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Holrojd,  J.,  A'Beckett,  J.,  and  Hood,  J.,  in  this  case,  that  in  iheir 
opinion,  one  or  other  of  the  three  times  at  which  application  was 
made  for  a  jury  was  the  correct  time  for  the  application  to  be  made, 
bnt  they  di£fer  as  to  when  that  should  be,  and  a  great  injustice  has 
been  done  in  this  case  by  reason  of  that  difference  of  opinion. 

[HoLBOYD,  J.  My  view  was  that  there  was  no  correct  time, 
that  it  was  not  the  right  of  a  party  at  any  time  to  apply,  but  that 
it  was  a  matter  entirely  for  the  Court's  own  discretion  and  assistance. 
That  is  ^apparent  from  the  first  part  of  my  judgment,  though  I 
might  have  added  the  words  '^  or  at  any  time  "  to  the  last  part  of 
my  judgment.  I  think  Mr.  Justice  Hood  is  of  the  same  opinion 
as  myself.  I  should  be  disposed  to  say  that  if  the  application 
could  be  made  at  all  it  would  be  most  convenient  to  make  it  before 
the  hearing,  but  I  think  the  application  cannot  be  made  at  aU. 
If  the  judge  at  the  hearing  wants  a  jury  he  can  have  one.  Neither 
party  has  a  right  to  one. 

HioiNBOTHAM,  G.J.    That  was  the  old  rule  in  equity,  was  it  not? 

HoLBOTD,  J.  Yes,  in  Learmonih  v.  Bailey,  after  evidence  had 
been  taken  for  27  days,  the  judge  sent  the  case  to  a  jury.] 


J^opp  for  the  respondent — In  Re  HiU  (e)  a  considered  judgment 
given  two  days  ago  by  A'Beckett,  J.,  he  expressly  held  that  neither 
party  could  at  any  time  make  the  application  as  a  matter  of  right. 
[He  was  here  stopped  by  the  Court.] 

Mclnemey  in  reply. 

[HoLBOYD,  J.  The  judge  must  do  it  of  his  own  motion,  not 
on  the  application  of  either  parlrjr.] 


(e)  The  foUowinfc  wm  the  judgment 
of  A'Beckett,  J.,  in  Be  HiU  i— 

"a'Bbokbtt,  J.  In  this  case  an  order 
nin  was  obtained  under  sec.  19  of  the 
Administration  and  Prolate  Act  1890. 
On  the  return  day  the  cayeator  asked 
that  the  case  might  be  tried  by  a  jury 
under  sec.  23.  Some  uncertainty  has 
prevailed  as  to  when  an  application  of 
this  kind  ought  to  be  made,  and  1  there- 
fore consulted  my  brother  judges  on  the 
subject.  They  agree  with  my  view  that 
the  proper  time  is  on  the  return  daj  when 


the  caveator  appears,  and  when,  accord- 
ing to  the  present  practice,  a  day  is  fixed 
for  hearing,  or  the  case  is  directed  to  be 
put  in  some  list.  In  saying  that  this  'n 
the  proper  time  for  making  the  appliea- 
tion  they  do  not  wish  it  to  be  suppoied 
that  they  recognise  any  right  of  the 
parties  to  hare  a  case  so  tried.  Eren  if 
both  sides  asked  for  a  jury  the  Gout 
would  not  be  bound  to  accede  to  the 
application,  and,  if  it  were  refused,  the 
judge  who  heard  the  case  might,  ncTer- 
theless,  afterwards  direct  an  isene  at  his 
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The  judge  is  given  a  discretion  which  must  be  properly 
exercised  when  it  is  pointed  oat  by  either  party  that  the  time  for 
its  exercise  has  arisen.  A'Beckett,  J.,  in  this  case  did  not  exercise 
his  discretion  at  all,  but  refused  the  application  on  the  ground  only 
that  it  was  not  made  at  the  right  time.  The  words  ''  the  Conrt  " 
in  sec.  28  refer  to  the  hearing.  The  words  ''  the  Court  may,  if  it 
shall  think  fit,"  in  the  section  confer  a  discretion  in  the  Conrt 
which  gives  rise  to  a  right :  Julius  v.  Bishop  of  Oxford  (/).  The 
judge  in  this  case  should  have  heard  arguments  as  to  whether  or 
not  his  discretion  should  be  exercised. 

[HiGiMBOTHAM,  C.J.  Why  should  the  Court  be  required  to 
hear  the  views  of  the  parties  on  a  matter  on  which  an  absolute 
discretion  is  given  to  the  Court  itself  for  its  own  aid.] 

If  the  judge  exercises  his  discretion  by  saying  that  at  that  time 

he  does  not  want  a  jury,  there  is  no  cause  of  complaint,  but  if  he 

declines,  as  here,  to  exercise  his  discretion,  the  parties  are  deprived 

of  their  rights.     The  case  I  have  cited  shows  that  the  parties  are 

interested  in  the  exercise  by  the  Court  of  its  discretion,  and  may 

call  for  its  exercise. 

Cur,  adv.  vvXt. 

HiGiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HioiNBOTHAM,  C.J.,  HoLBoVD  and  Hodges,  JJ.]  .  In  this  case 
a  caveat  was  lodged  with  the  registrar  against  an  application  for 
probate.  When  the  order  nisi  came  on  to  be  heard,  application 
was  made  on  behalf  of  the  caveator  for  the  trial  of  questions  of  fact 
by  a  jury.  The  learned  judge  refused  the  application,  observing 
that,  in  his  opinion,  the  proper  time  to  arrange  for  a  trial  by  jury 
was  the  day  on  which  the  order  nisi  was  returnable,  when  all  the 
preliminaries  should  be  settled.    This  decision  is  now  appealed  from. 


own  difcretion.  See.  23  was  part  of  an 
Act  which  came  into  force  when  probate 
cases  were  heard  by  the  equity  judge, 
«nd  gave  him  power  to  direct  an  issue 
fiv  his  own  satis&ction. 

The  late  Mr.  Justice  Molesworth,  on 
two  or  more  X)cca8ions«  after  himself 
iwsring  evidence,  directed  an  issue  under 
this  section  on  his  own  motion,  but  it 
wu  never  treated  as  giving  the  parties  a 
riglit  to  sopenede  the  ordinary  mode  of 


trial  at  their  own  instance.  In  the  case 
with  which  I  have  now  to  deal  the  execu- 
tors object  to  having  the  case  heard  by 
a  jury,  and  tliis  I  think  sufficient  reason 
for  declining  to  have  one.  For  the  same 
reason  I  do  not  accede  to  the  suggestion 
of  counsel  for  the  caveator  that  he  should 
be  at  liberty  to  support  his  application 
by  affidavits. 
(/)  5  App.  Cas.  2U. 
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r.o.  By  sec.  28  of  the  Administration  and  Probate  Act  1890  it  is 

1893  provided  that : — 

j^  ^g  "  If  any  question  of  fact  shall  arise  in  any  proceeding  under  this  Part  of  this  Act 

TowT.  ^^0  Court  may,  if  it  shall  think  fit,  cause  the  same  to  he  tried  by  a  jury  before  tbe 

J%  re  Court  itself,  or  before  any  judge  of  the  Court,  and  the  same  shall  be  tried  in  tbe  §ame 

Stusbook.  manner  as  an  issue  under  any  rule  of  Court  for  the  time  being  in  force  relating  to 

„.  .  , the  trial  of  issues." 

Htginbotham,  C  J. 

This  section  is  taken  jfrom  the  84th  section  of  Act  No.  427, 
*'  The  Administration  Act  1872,'*  which  purported  to  apply,  in  tbe 
Administration  and  Probate  Jurisdiction  of  the  Court,  the  mode  of 
trial  by  jury  of  issues  under  the  "  Equity  Practice  Status  1865." 
The  power  given  by  that  section  and  by  the  existing  section  is  in 
conformity  with  the  long  established  practice  of  the  Supreme 
Court  in  its  equitable  jurisdiction  with  regard  to  trials  of  questions 
of  fact  by  a  jury.  Power  is  given  to  the  Court,  for  its  own 
information  and  assistance,  to  order  a  trial  by  jury  of  questions  of 
fact.  This  power  may  be  exercised  by  the  Court  at  its  own 
absolute  discretion.  No  right  is  expressly  or  impliedly  conferred 
on  any  or  all  of  the  parties  to  claim  or  even  to  apply  for  a  jury  to 
try  questions  of  fact.  The  language  and  the  history  of  this  enact- 
ment plainly  indicate,  in  our  opinion,  that  the  Court  possesses  the 
exclusive  and  unfettered  discretion  either  to  determine  for  itself, 
or  to  obtain  the  findings  of  a  jury  upon,  questions  of  fact  arising 
in  this  branch  of  the  jurisdiction. 

The  learned  judge,  therefore,  was  at  liberty  to  refuse  to  enter- 
tain the  application  of  the  caveator  in  this  case.  The  Court  may, 
of  course,  receive  suggestions  from  the  parties  at  any  time  for  a 
trial  by  jury,  and  we  concur  with  the  learned  judge  that  the  most 
convenient  time  for  offering  such  suggestions  is  the  day  when  the 
order  nisi  is  returnable,  and  when,  according  to  the  present  practice, 
a  day  is  fixed  for  the  hearing,  or  the  case  is  directed  to  be  placed  in 
a  list.  The  Court  would  not  be  bound  to  accept  the  suggestion  if 
made  at  that  time  and  by  all  the  parties ;  and  if  the  suggestion 
should  not  then  be  accepted  and  an  order  made,  the  judge  who 
subsequently  hears  the  case  might  direct  an  issue  at  his  own 
discretion.     The  appeal  will  be  dismissed  with  costs. 

Solicitors  for  executors :  Major  for  Aimstrong^  Kyneton. 

A.  J.  A. 
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ER  V.  THB  TRUSTEES,  EXECUTORS,  AND  AGENCY  COMPANY  ] 

LIMITED.  ^^^ 

ei  1890  {No.  1169),  *.  24 — I)evi»«  of  land—Devite  of  real  ettate  in  a        ! 

particular  place — Leasehold  eetate  in  such  place, 

tator  haying  freehold  land  and  leasehold  land  at  Cobnrg  devised  all  his  "  real 
Cobnrg." 

,  that,  there  being  no  contrary  intention  on  the  face  of  the  will,  such  devise 
he  leashold  land  as  well  as  the  freehold. 


[GINATTNG    SUMMONS. 

a  codicil  to  his  will,  bearing  date  the  19th  February  1891, 
3tator  Thomas   Hester,  devised  all  his  real  estate  in  Nott 

Port  Melbourne,  in  the  colony  of  Victoria,  to  the  use  of  his 
Ileanor  Frances  during  her  life,  and  from  and  after  her 
/O  the  use  of  his  son  Arthur  Hester,  his  heirs  and  assigns 
3r.  The  codicil  then  proceeded: — "I  devise  all  my  real 
at  Coburg,  in  the  said  cofony,  to  the  use  of  my  said  wife 
^r  Frances  Hester,  during  her  life,  and  from  and  after  her 
bo  the  use  of  my  son  Thomas  Hester,  his  heirs  and  assigns 
r." 

e  testator  left  freehold  estate  at  Coburg,  consisting  of  two 
ents  of  land  in  Franklyn  Street  of  the  value  of  about  622., 
I  also  left  a  leasehold  estate  consisting  of  an  unexpired  term 
it  years  of  premises  situate  in  Coburg,  on  which  was  erected 
aery  and  plant  required  for  a  flock  mill,  of  the  value  of  about 

the  business  in  connection  with  which  was,  during  the 
>r'8  lifetime,  and  up  to  his  death,  managed  and  carried  on  by 
id  son  Thomas,  and  which  the  testator  had  informed  his  son 
as  and  other  members  of  his  family  he  intended  to  leave  to 

le  present  summons  was  taken  out  by  his  son  Thomas 
3t  The  Trustees  Executors  and  Agency  Company  Limited, 
Lecutor  of  the  testator's  will,  to  determine  whether  the  devise 
the  testator's  real  estate  at  Coburg  carried  both  the  real  and 
Asehold  estate  at  Coburg,  and  whether  the  same  should  be 
rerred  to  the  plaintiflF,  subject  to  the  life  estate  therein  of  the 
f.     When  the  summons  first  came  on  Hodges,  J.,  directed 
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1892  that  it  shoald  be  served  on  Arthar  Hester,  another  son,  as  repre* 

Hbbtbb        senting  the  class  entitled  under  the  will  to  the  residae  of  ihe 
ThbTbustebs,   ®8*ftte- 

EXKOUTOBS, 

AoBMCY  Co  "^yS  ^^^  *^®  plain tiflF — A  devise  of  the  "  land  "  of  a  testator  in 

LiMiTBD.  any  place,  or  any  other  general  devise  which  would  describe  a 
Hodget,  J,  leasehold  estate,  if  the  testator  had  no  freehold  estate  which  coald 
be  described  by  it,  is  to  be  construed  to  include  the  leasehold 
estates  of  the  testator,  to  which  such  descriptions  extend,  as  well  as 
his  freehold  estates,  unless  a  contrary  intention  shall  appear  by  the 
will :  Sec.  24  of  the  Wills  Act  1890  (No.  1169).  The  devise 
of  the  testator's  '*  real  estate  *'  at  Goburg  is,  it  is  submitted,  in  the 
same  position,  and  carries  the  leasehold  as  well  as  the  freehold  land 
at  Coburg :  1  Jarm.  on  Wills  (4th  ed.)  675  ;  Moose  v.  White  (a) ; 
Re  Davison  (b).  There  is  no  contrary  intention  on  the  face  of  the 
will  or  codicil,  in  fact  the  use  of  the  term  ''  all "  goes  to  show  that 
the  testator  intended  to  pass  the  leasehold  estate  on  which  his  son 
had  carried  on  his  business,  for  the  freehold  land  was  of  exceedingly 
trifling  value.  Nothing  is  to  be  deduced  from  the  definitions  of 
''  personal  estate  "  and  ^'  real  estate ''  in  sec.  8  ;  first,  because  the 
term  used  in  section  24  is  ''  land " ;  and  secondly,  because  the 
definitions  overlap  considerably.  "  Personal  estate  "  is  made  to 
include  leasehold  estates  and  other  chattels  real,  certain  other 
matters  mentioned,  '^  and  all  other  property  whatsoever,  which  by 
law  devolves  upon  the  executor  or  administrator,"  which  would,  of 
course,  now  carry  all  freehold  lands ;  and  ''  real  estate  "  includes 
lands  and  hereditaments  (whether  freehold  or  of  any  other  tennrei 
and  whether  corporeal,  incorporeal  or  personal),  and  any  estate, 
right  or  interest  (other  than  a  chattel  interest)  therein.  The  term 
''real  estate''  is  used  in  the  Act  in  sees.  25,  26,  and  28  among 
other  sections. 

Morrison  for  the  defendant  company. 

HaybaU  for  Arthur  Hester,  as  representing  those  entitled  to  the 
residue — A  devise  of  a  testator's  ''real  estate"  at  a  particular 
place  does  not  carry  a  leasehold  estate  where  the  testator  has 

(a)  3  Oh.  D.  763.  (d)  W.  N.  1889,  p.  41. 
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freehold  estate  to  answer  the  description :  Wilson  y.  Eden  (c), 

per  Lord  Langdale ;  Butler  v.  Butler  (d),  per  Chitty,  J.  Hbstbb 

V, 

Agg  in  reply — ^In  Wilson  v.  Eden  Lord  Langdale  arrived  at  his     exeoutoe8,  * 
conclusion  on  the  particular  words  of  the  will  "  other  real  estates,"     a0bkot  Co. 
the  word  "other"  having  reference  to  the  subjects  spoken  of  before;        limitkd. 
ue,  the  real  estates  there  referred  to  were  ''  eQusdem  generis  "  with       Hodgety  j. 
those  previously  spoken  of.     There  was  a  clear  contrary  intention 
on  the  face  of  the  will. 

[Hodges,  J.  Though  that  is  the  reasoning  of  the  Master  of 
the  Bolls,  his  view  seems  to  have  gone  further.] 

As  pointed  out  by  Chitty,  J.,  in  Butler  v.  Butler,  it  is  not  a 
decision.  In  that  case  the  devise  was  of  the  testator's  ''real 
estates"  except  a  particular /reeAo2(2  estate  referred  to,  the  use  of 
the  term  freehold  showing  that  the  testator  used  the  term  ''  real 
estates"  as  freehold  estates,  and  the  case  of  Moose  v.  White  was 
distinguished  on  the  ground  that  it  was  a  gift  in  substance  of  real 
estate  described  in  reference  to  locality,  which,  apparently, 
Chitty,  J.,  thought  would  properly  carry  a  leasehold  (e). 

He  also  cited  Addis  v.  Clement  (/) ;  Lane  v.  Earl  Stanhope  (g), 
on  the  construction  of  similar  words  before  the  Wills  Act. 

Cwr.  adv.  vult. 

Hodges,  J.  The  testator,  by  a  codicil  to  his  will,  devised 
all  his  real  estate  at  Goburg  to  the  use  of  his  wife  for  life, 
remainder  to  the  plaintiff.  The  testator  at  his  death  had  two 
allotments  of  land  at  Goburg  of  the  value  of  about  62Z.,  and 
also  a  leasehold  estate  at  Goburg,  on  which  was  erected  a  flock 
mill  of  the  value  of  about  5002.,  and  the  question  he  had  to 
determine  was  whether  this  leasehold  passed  with  the  two  allot- 
ments of  land  under  the  devise  of  the  testator's  ''real  estate 
at  Goburg."  Sec.  24  of  the  Wills  Act  1890  (No.  1159)  provided 
that "  a  devise  of  the  land  of  the  testator  or  of  the  land  of  the 
testator  in  any  place,  or  in  the  occupation  of  any  person  mentioned 
in  his  will  or  otherwise  described  in  a  general  manner,  and  any 

(e)    11  Beav.,pp.  250-2,  (/)  2  P.  W.  456. 

(d)  28  Ch.  D.,  pp.  73-74.  (y)   6  T.  R.,  p.  363. 

W    28  Ch.  D.,  p.  76. 
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B  other  general  devise  which  would  describe  a  le 

BB        testator  had  no  freehold  estate  which  conld 

BTER8    ^^^^'  ^^  construed  to  include  the  leasehold  es 

"OBs,     or  of  his  leasehold  estates  or  any  of  them  to  w 

r  Co.     shall  extend  (as  the  case  may  be),  as  well  as  fr 

f^'       a  contrary  intention  shall  appear  by  the  will.' 

[>j^      corresponding  to  that  in  England,  it  had  been 

of  Moose  V.  White  (t)  that  a  gift  of  "  real  esl 

place  was  similar  in  effect  to  a  gift  of  **  land 

carried  leasehold  estates  where  there   was  s 

apparent  from  the  will.      That  case  was  prei 

present  case.     It  was  discussed  in  the  case  of 

and  not  dissented  from.     He  should  follow  t' 

answer  the  question  in  the  affirmative,  that  t 

testator* s   real   estate   at   Coburg   carried  bo 

leasehold  estate  at  Coburg.     Costs  of  all  parti 

the  estate,  those  of  the  executors  as  between  S( 

Solicitors  for  plaintiff :  Wisewould,  Gibbs  « 
Solicitor  for  defendants  :  Plummer. 


it,  J. 


^  In  bb  thb  WiIiUB  and  Oodioils  ov  MARY  ORAl 

28. 

8.  Praetice  probate — Will  and  eodiciU — Will  revoking  p 

codicil  to  prior  will — Reviving  of  prii 


A  testatrix  haviug  made  a  will  dated  10th  January 
codicil  thereto,  made  another  will  revoking  all  other  wills 
she  executed  a  codicil  making  certain  dispositions  of  her  { 
to  the  second  will  in  any  way,  but  specially  referring  to  the 
and  calling  it  a  second  codicil  thereto. 

Held,  that  the  second  codicil  amounted  to  a  ooufirmat 
revocation  of  the  second. 

Motion  for  probate  of  the  will  of  Marj 
dated  10th  January  1890,  and  marked  A,  and 
dated  6th  September  1890,  and  16th  Augui 
and  marked  B  and  C. 

(t)  3  Ch.  D.  763.  \ 
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rhe  deceased  had  also  exeoated  another  will  on  the  26th  Septem- 
L890, marked  D,  hy  which  she  provided  as  follows: — "I  hereby 
^e  and  cancel  all  other  wills  made  by  me/'  and  made  other 
)aition8  of  her  property.  ^ 

%e  codicil  of  16th  August  1891  was  entitled  a  ''  codicil  to  the 
will  and  testament"  of  the  testatrix.  It  made  no  reference 
ever  to  the  second  will  of  26th  September  1890,  but  provided 
allows: — ''I,  Mary  Crawford,  having  made  my  last  will  and 
ment  on  the  10th  day  of  January  1890,  do  hereby  make  this 
lecond  codicil  to  the  same,"  and  went  on  to  make  certain 
^sitions  of  her  property. 

liese  documents  were  all  produced  and  bore  no  marks  of 
illation  or  destruction. 

jvans  moved  for  probate  either  of  the  first  will,  marked  A, 
iwo  codicils  B  and  C,  or  of  the  will  marked  D. 

Cur.  adv.  vyit. 

ViLLiAMQ,  J.  On  the  10th  January  1890  the  deceased  duly 
ited  the  will  marked  A.  On  the  6th  day  of  September  1890 
luly  executed  the  codicil  to  that  will  marked  B.  On  the 
day  of  September  1890  she  duly  executed  the  will  marked  B. 
he  16th  day  of  August  1891  she  duly  executed  the  codicil 
:ed  G,  and  three  days  after  executing  this  codicil  she  died, 
now  asked  to  grant  probate  of  either  will  A  or  will  D,  and 
[uestion  for  me  to  consider  is  of  which  of  these  two  wills  ought 
illow  probate. 

D  Jarman  on  Wills  (4th  ed.).  Vol.  1,  p.  188,  it  is  stated 
netimes  a  codicil  has  the  effect  of  impliedly  revoking  the 
irior  of  two  wills  by  expressly  referring  to  and  recognising  the 
one  as  the  actual  and  subsisting  will  of  the  testator,"  and  at 
189  of  the  same  work  Lord  Walpole  v.  Earl  of  Orford  (a) 
Crosbie  v.  Macdonal  (b)  are  cited  for  the  propositions : 
ihat  if  a  testator  makes  two  wills,  the  one  earlier  in  point  of 
than  the  other,  and  he  afterwards  makes  a  codicil  which  he 

(a)  3  Ves.  402.  (h)  4  Yes.  610. 

t.,  VoL  XVIII.  2L 
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1892  declares  to  be  a  codicil  to  the  earlier  will,  this  would  set  up  the 

In  re  earlier  in  opposition  to  the  posterior  will;  and  (2)  that  parol 
Crawfobd.  evidence  is  inadmissible  to  show  that  the  testator  actually  intended 
Williams,  J.     to  refer  to  the  later  will. 

Sec.  20  of  the  Wills  Act  1890  does  not  appear  to  have  affected 
the  law  upon  this  point,  and  the  doctrine  laid  down  in  Lord  Orford's 
Case  still  holds  good :  See  Jarman,  at  p.  191. 

Applying  the  doctrine  I  have  stated  to  the  present  case,  I  am  of 
opinion  that  the  testatrix  in  codicil  G  has  given  unmistakeable 
evidence  of  her  intention  to  revoke  the  will  D  and  to  recognise  the 
will  A  as  her  actual  and  subsisting  will,  if  she  were  of  sound 
testamentary  capacity  at  the  time  of  executing  codicil  G.  Upon  this 
most  important  point  the  evidence  before  me  is  not  satisfactory. 
The  only  evidence  I  have  upon  the  point  is  that  of  one  of  the 
attesting  witnesses,  Andrew  O'Neill.  The  other  attesting  witness, 
John  Gole,  iSakes  no  affidavit.  Before  granting  probate  of  will  A 
and  its  codicils  B  and  G,  I  desire  to  have  his  evidence  upon  the 
mental  state  of  the  testatrix  at  the  time  of  the  execution  of  G,  and 
also  the  evidence  of  Edmund  Moloney,  the  brother  of  the  testatrix, 
who  is  one  of  the  executors  appointed  by  A,  who  takes  no  interest 
under  that  will,  and  at  whose  house  the  testatrix  was  staying  when 
she  executed  the  codicil  G,  and  any  further  disinterested  evidence 
that  may  be  procurable.  When  this  further  evidence  is  furnished 
to  me  I  shall  be  disposed  to  favourably  entertain  the  application 
for  probate  of  the  will  A  and  its  codicils  B  and  C. 


Subsequently  the  Gourt  being  satisfied  as  to  the  testamentary 
capacity  of  the  testatrix  granted  probate  of  the  will  A  and  its 
codicils  B  and  G. 

Solicitors  :  Evans  dt  Masters. 

A.  J.  A. 
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THE  OSBORNE   PARK   LAND '  AND  INVESTMENT  COMPANY  1892 

LIMITED  V.  PEGG.  JuneQ. 

"  Ths  Compame*  Statute  1864"  (No,  190)— Limited  company— Agreement  to  form         Hood,  J. 
cowKpawf — Delegation  to  solicitor  of  general  power  to  frame  memorandum  and 
ariielee — Memorandum  with  greater  powers  than  those  agreed — Allotment  of 
scrip — Duty  of  shareholder — Calls — Delag  in  repudiation  of  shares. 

Certain  persons,  including  the  defendant,  who  had  formed  a  syndicate  to  purchase 
and  had  purchased  a  particular  piece  of  land,  met  together  and  agreed  to  form  a 
limited  company  to  take  over  the  land,  certain  scrip  in  the  company  to  he  allotted  to 
Mch  memher  of  the  syndicate.  At  such  meeting  the  question  of  drawing  up  the 
memorandum  and  articles  of  association  was  discussed,  and  it  was  agreed  that  it 
should  he  left  to  the  solicitor  of  the  syndicate  to  draw  them  up  and  register  the 
company.  The  solicitor  accordingly  did  so,  and  included  in  the  objects  for  which  the 
company  was  formed,  power  to  purchase  land  in  any  of  the  Australasian  colonies,  and 
other  powers  not  necessary  for  a  land  company.  Immediately  after  the  registration 
•crip  for  the  defendant's  proportion  of  shares  was  sent  to  him.  He  did  not  know  of 
the  proyisions  of  the  memorandum  of  association  or  articles,  or  make  any  inquiries 
u  to  them  for  over  three  years,  during  which  the  company  went  on  dealing  with 
strangers.  Meanwhile  instalments  on  his  shares  became  due,  which  he  did  not 
pay.  When  the  company,  becoming  a  failure,  eventually  pressed  him  for  payment, 
he  refused  to  pay  on  the  ground  that  the  company  registered  was  not  the  company 
he  had  agreed  to  join,  which  was  a  company  to  purchase  this  particular  piece  of  land 
only.    On  action  brought  by  the  company  for  such  instalments, 

Hield,  that  the  solicitor  was  the  agent  of  the  defendant,  among  others,  to  draw 
up  the  memorandum  and  articles  of  association,  that  it  was  the  defendant's  duty 
to  see,  within  a  reasonable  time,  that  the  agent  had  not  exceeded  his  authority,  and 
that  he  had  allowed  an  unreasonable  time  to  go  by  without  objection,  and  was 
therefore  liable. 

Action  to  recover  Bubscription  money  on  certain  shares  in  a 
limited  liability  company. 

Twenty  persons,  including  the  defendant,  formed  themseWes 
into  a  syndicate  to  purchase,  and  did  in  fact  purchase,  certain  land. 
Subsequently,  namely,  on  the  8rd  September  1888,  they  held  a 
meeting  at  which  they  agreed  that  a  company  should  be  formed 
consisting  of  25,000  shares  of  12.  each,  to  take  over  the  property 
from  the  syndicate,  certain  scrip  in  the  company  to  be  allotted  to 
each  member  of  the  syndicate.  Mr.  Jennings,  the  syndicate's 
solicitor,  was  present  at  the  meeting. 

The  question  of  the  drawing  up  of  the  memorandum  and 
articles  of  association  was  mentioned  at  the  meeting  and  it  was  — 

agreed  that  it  should  be  left  to  their  solicitor,  Mr.  Jennings,  to 
draw  up  the  memorandum  and  articles  of  association,  making  them 

2L  2 
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]^         as  wide  as  he  thought  fit,  and  to  register  the  company.     The 

Thb  Obbornb    memorandum  and  articles   were   accordingly   drawn   up  and  the 

^]>  company  registered  under  the  name  of  '^  The  Osborne  Park  Land 

^^^iMiTBD  ^^'  ^^^  Investment  Company  Limited."    The  defendant's  proportion  of 

«•  scrip  was  almost  immediately  sent  to  him,  and  stated  on  its  face 

'         that  it  was  subject  to  the  memorandum  and  articles  of  association, 

^  '  *^'  but  he  did  not  make  any  inquiries  as  to  the  memorandum  or 
articles  for  over  three  years,  nor  did  he  pay  any  of  the  instalments 
which  became  due  on  his  shares  during  that  time.  When  the 
company,  becoming  a  failure,  eventually  pressed  him  for  payment 
of  the  instalments,  he  refused  to  pay  on  the  ground  that  he  bad 
never  agreed  to  become  a  member  in  a  company  such  as  the 
company  registered,  but  only  in  a  land  company  formed  to  purchase 
this  particular  piece  of  land,  whereas  the  company  formed  had 
much  wider  powers. 

The  memorandum  of  association  of  the  registered  compan; 
stated  the  objects  for  which  the  company  was  formed  as  follows  :— 

"1.  To  purchase  aoqaiie  take  in  exchange  and  hold  freehold  or  leashold  land  u 
may  be  deemed  expedient  from  time  to  time. 

''2.  To  sell  and  mortgage  freehold  and  leasehold  estate. 

**  3.  To  take  on  lease  or  otherwise  and  let  on  lease  or  otherwise  any  freehold  or 
leasehold  estate  and  to  grant  and  accept  easements  and  licenses  as  to  the  same. 

"4.  To  erect  boild  alter  repair  and  maintain  houses  and  buil^gs  of  any  natnie 
quality  or  description  whateyer. 

^'6.  To  borrow  money  and  to  receiye  money  on  loan  or  deposit  or  otherwise  with 
power  to  give  mortg^es  over  any  property  of  the  company  or  the  uncalled  capital  or 
any  part  thereof  to  give  or  issue  bonds  debentures  bills  of  exchange  promissory  notei 
or  other  obligations  or  security  for  any  money  received  and  for  interest  thereon  sod 
generally  to  raise  money  in  such  manner  as  the  company  shall  think  fit. 

"  6.  To  make  draw  accept  endorse  and  give  bills  of  exchange  or  promissory  notM. 

'<7.  To  make  loans  or  advances  upon  freehold  or  leasehold  securities  and  to 
aceept  and  take  such  securities  and  assurances  therefor  as  may  be  opusidered  neoesssrj 
or  advisable  and  to  negotiate  loans  of  all  descriptions  upon  any  terms  as  to  profit  or 
remuneration. 

"  8.  To  give  any  guarantee  or  other  security  of  the  company  that  may  be  required 
or  agreed  upon  for  the  performance  of  any  business  undertaken  by  the  oompsny  or 
for  the  due  payment  of  any  money  invested  by  the  company. 

*'0.  To  carry  on  all  or  any  of  the  businesses  usually  carried  on  by  land  companies 
in  all  their  several  branches  and  in  particular  to  lay  out  and  improve  alter  sad 
develop  by  draining  clearing  filling  up  road-making  subdivision  or  otherwise  soy 
property  of  the  company  and  thereon  to  erect  and  construct  or  assist  in  the  erection 
or  construction  of  any  buildings  or  works  whatsoever  and  to  puU  down  alter  ind 
rebuild  any  existing  fixtures  erections  or  buildings  required  by  the  company. 

**  10.  To  buy  out  sell  to  or  amalgamate  with  any  other  company  or  oompaniei. 
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"11.  To  discoant  and  to  guarantee  bilU  of  exchange  and  promifltory  notes  and  all 
other  negotiable  secnritiee. 

"  12.  To  do  all  or  any  of  the  above-mentioned  thinge  in  any  part  of  the  Anstralasian 
colonies  where  the  same  may  lawfnlly  be  done  respectively  and  either  singly  or  in 
coanection  with  any  other  corporations  or  companies  firms  or  persons. 

"13.  To  do  all  such  other  things  as  may  be  incidental  or  conducive  to  the 
atUunment  of  the  above  objects." 

The  present  action  was  brought  by  the  company  for  the  instal- 
ments due  on  the  shares. 


1892 

Thk  Osborne 
Pabk  Land 

AND 

iNTRSTlfKNT  Co. 

LlMlTBD 

V. 

Pxao. 
Hood,  J. 


Mitchell  for  the  plaintiff — Though  the  memorandum  of  associa- 
tion drawn  up  was  much  wider  than  was  necessary  for  a  land 
company,  the  defendant  suffered  no  injury  therefrom,  as  the 
company  never  acted  except  as  a  land  company.  The  defendant  took 
his  scrip  and  kept  them  without  demur  for  three  years  until  the 
company  turned  out  a  failure.  It  is  submitted  that  it  is  now  too 
late  for  him  to  repudiate  his  liability  as  a  shareholder. 

Topp  for  the  defendant — The  defendant  only  agreed  to  certain 
things  being  put  in  the  memorandum  and  articles,  namely,  what 
was  usual  in  the  case  of  a  land  company. 

[Hood,  J.  Was  not  Mr.  Jennings  the  agent  of  the  defendant, 
among  others,  to  prepare  the  memorandum  and  articles  ?] 

Yes,  but  only  to  put  into  them  what  the  syndicate  had  agreed  to. 

[Hood,  J.  Was  not  it  your  duty  to  see  that  your  instructions 
were  properly  carried  out  and  were  not  exceeded  ?] 

It  is  submitted  that  where  it  is  left  to  certain  persons  to  procure 
the  registration  of  a  company  for  certain  objects,  and  it  is  registered 
for  other  objects,  the  principal  is  not  bound :  Lindley  on  Companies 
(5th  ed.),  24-6,  where  all  the  cases  are  collected,  including  Stewart's 
Case  (a)  and  Webster's  Case  (b). 

MiteheU  in  reply — Persons  receiving  scrip  as  the  defendant 
did  are  bound  to  see  that  their  instructions  as  to  the  formation 
of  the  company  have  been  complied  with :  Lawrence's  Case  and 
Kincaid's  Case  (c)\  Peel's  Case  (d),  per  Lord  Cairns;  Oaks  v. 
Turquand  («).     In  this  case,  too,  the  scrip  is,  on  its  face,  made 


(a)  L.B.  1  Gh.  574. 
(i)  L.B.2Eq.741. 
(c)   L.U.2Ch.  412. 


(d)   L.B.2Ch.,p.684. 

(«)     L.R.  2  E.  &  1.  App.  325. 
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subject  to  the  memorandum  and  articles,  and 
jjB    accepting  it,  should  have  informed  himself  ^ 
^°      not  have  allowed  creditors  to  deal  with  the  con 
Co.  tion  that  he  knew. 

Hood,  J.  The  company  here  is  suing  f 
purchase  money  for  certain  shares.  Some  twer 
a  syndicate  to  buy  a  particular  piece  of  land, 
to  turn  the  syndicate  into  a  limited  company  u 
twenty  persons  delegated  to  their  solicitor 
memorandum  and  articles  of  association  for  tl 
did  not  expressly  define  what  was  to  be  p 
solicitor  in  question  states  that  at  the  me< 
would  be  as  wdl  that  the  memorandum  and  ai 
as  wide  as  possible.  If  he  did  so  I  find  as  a  i 
did  not  agree  to  the  extension  of  the  memorai 
then  arises  whether  the  defendant  is  now  be 
in  a  company  the  memorandum  of  which  goes 
agreed  to.  It  seems  that  scrip  was  sent  to  hi: 
after  the  company  was  registered,  and  for  thre 
whatever.  He  made  no  inquiry  to  find  out  ^ 
as  registered,  was  the  company  he  had  agreed 
scrip,  and  if  the  company  had  succeeded  woul 
the  company  might  have  made.  I  accept  his 
know  what  was  in  the  memorandum  of  assoc 
an  unreasonable  time  before  making  any  inq 
distinguishable  from  any  of  the  cases  citec 
persons  appointed  the  solicitor  as  their  agent 
I  should  say  that  there  is  an  obligation  on 
reasonable  time  if  their  agent  has  done  his  ( 
allowed  a  third  individuality  to  arise  which  we 
with  strangers,  all  of  which  would  be  void  if  tl 
that  they  did  not  agree  to  join  the  companj 
remembered  that  if  the  defendant  can  escape 
same  if  they  knew  no  more  than  he  did.  Th< 
shareholder  to  look  at  the  memorandum  and  a 
at  the  earliest  practicable  moment  and  satisfy 
nothing  in  them  to  which  he  desires  to  make 
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Cairns  in  PeeVs  Case  (/).  I  think  the  defendant  must  fail. 
Judgment  for  the  plaintiff  on  the  claim  for  1,0002.  and  costs. 
Judgment  for  the  plaintiff  on  the  counterclaim  and  costs. 


Solicitors  for  the  plaintiffs : 
Solicitor  for  the  defendant : 


Jennings  dt  Jennings. 
J.  E.  Dixon. 


A.  J.  A. 


In  thb  Will  of  EDWARD  MAHER,  Deoeasid. 
iH  THE  Will  op  JOHN  LUDWIG,  Deceased. 


1892 

The  Osbobvb 
Park  Lakd 

AND 

Investment  Co. 
Limited 

V. 

Peog. 


1892 
June  2B,  30. 


^raeiiee  probate — Will — Misnomer  of  executor — Latent  ambiguity — Svidenee  of    A* Beckett y  J. 

ieetator^e  intention. 

Where  there  was  no  company  exactl/  answering  in  name  to  that  of  a  company 
appointed  bj  a  testator  to  be  his  executor,  eitrinsic  evidence  of  t^e  company  intended 
by  the  testator  was  received,  and  probate  granted  accordingly. 

Motion  for  prohate  of  the  will  of  Edward  Mahor,  deceased,  to 
the  National  Trustees  Executors  and  Agency  Company  of  Australasia 
Limited. 

The  testator  had  by  his  will  appointed ''  The  Trustees  Executors 
and  Agency  Company,  Melbourne,"  to  be  his  executor.  Affidavits 
were  filed  showing  that  there  was  no  company  of  such  a  name,  but 
that  there  was  a  company  carrying  on  business  in  Melbourne 
called  "  The  Trustees  Executors  and  Agency  Company  Limited." 
They  further  showed  that  one  John  Quinlan  took  instructions  &om 
the  testator  to  draw  up  the  will,  and  on  being  asked  by  the  testator 
to  act  as  executor  said  it  would  be  best  for  him  to  appoint  the 
Trustees  Executors  and  Agency  Company  in  Melbourne  as  executors; 
—that  there  was  some  other  part  of  the  name  he  could  not  remember, 
but  that  Nicholas  Fitzgerald  was  one  of  the  directors,  and  he  was 
a  son-in-law  of  Sir  John  O'Shanassy ; — and  that  the  company  was 
incorporated  by  Act  of  Parliament.  To  this  the  testator  assented, 
and  Quinlan  then  drew  up  the  will  and  put  the  name  of  the  company 
as  above.  The  affidavits  also  showed  that  Nicholas  Fitzgerald  was 
a  director  of  the  applicant  company  and  of  no  other  trustee  company. 
The  Trustees  Executors  and  Agency  Company  Limited  being 
satisfied  that  they   were  not  intended,  filed  a  renunciation  and      -^^ 

disclaimer. 

(/)   L.R.  2  Ch.,  p.  684. 
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^^^^  The  consents  of  the  parties  interested  under  the  will  to  the 

In  re         application  were  filed. 


In  re  WcigaU  for  the  motion — It  is  clear  from  the  affidavits  that  the 

testator  intended  to  appoint  the  apphcant  company,  and  as  there  is 

^^  ^  * 1    a  technical  defect  in  the  name  of  whatever  company  was  actaally 

appointed,  it  is  submitted  that  extrinsic  evidence  of  the  testator's 
intention  may  be  given :  In  the  Ooods  of  Brake  (a) ;  1  Jarm.  on 
Wills  (4th  ed.),  432  ;  Theobald  on  WiUs  (8rd  ed.),  198. 

Cur»  adv.  vuU, 

a'Beoeett,  J.  I  am  not  guided  in  my  decision  by  the 
disclaimer  of  the  Trustees  Executors  and  Agency  Company  Limited. 
Tliat  only  shows  that  the  only  person  interested  in  opposing  this 
application  consents  to  it.  On  the  evidence  I  think  it  does  appear 
that  the  company  which  is  now  applying  was  the  company  that  the 
testator  intended  to  appoint  as  his  executors.  On  the  authorities 
referred  to  I  think  that  evidence  is  admissible  to  explain  the 
misnomer.     I  will  grant  the  application. 

Motion  granted. 

Solicitors :  Oavan  Duffy  <t  King. 


June  30.  MoTioN  for  probato  of  the  will  of  John  Ludwig,  deceased,  to 

the  Trustees  Executors  and  Agency  Company  Limited  in  the  will 
called  ''  The  Melbourne  Trustees  and  Executors  Agency  Company." 
The  will  was  made  in  1888,  and  the  affidavits  showed  that  at 
that  time  there  was  only  one  trust  company  in  Melbourne,  namely, 
the  applicant,  which  was  formed  shortly  before,  and  there  was  no 
means  at  the  time  the  will  was  drawn  of  immediately  discovering 
the  correct  name. 

Meagher  in  support  of  the  motion. 

a'Beoeett,  J.    I  will  grant  the  application. 

Solicitor;  Knott,  Warragul. 

(a)  6P.D.217. 
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FITZGERALD  v.  THE  TRUSTEES  EXECUTORS  AND  AGENCY  K.O. 

COMPANY  LIMITED.  

1892 
Ordert  LIV.,  r.  24,  LVIIL,  r.  15,  and  LXIV.,  r.  1— Originating  tumfnont-- Order  June  8. 

Ml  Chamhera — AppeeU — Time  for  appealing — Sxteneion  of  time.  —^' 

The  time  for  appealing  from  an  order  iii  Chambers  made  upon  an  originating 
nunmons  is  eight  davs. 

Sewtble,  Order  LIV.,  r.  24,  governs  the  time  for  appealing  from  any  order  in 
Chambers.     Order  LVIII.,  r.  16,  must  not  be  considered  as  affecting  siicli  appeals. 

Where  the  time  for  appealing  has  gone  by,  the  Court  will  not  extend  the  time 
under  Order  LXIY.,  r.  7,  unless  it  is  either  furnished  with  special  reasons  or  gronnds 
for  so  doing,  or  arrives  at  the  conclusion  that  it  is  either  neoessary  or  highly 
expedient  in  the  interests  of  justice. 

Appeal  from  an  order  made  in  Chambers  on  an  originating 
somiDons* 

The  originating  summons  was  taken  out  by  Bichard  Fitzgerald 
and  Henry  Yanheems  against  the  Trustees  Executors  and  Agency 
Company  Limited,  and  the  beneficiaries  under  the  will  and  two 
codicils  of  John  Fynn,  deceased,  for  an  order  declaring  that 
according  to  the  proper  construction  of  the  trusts  of  the  will  and 
eodicilSy  the  management  of  the  estate,  and  carrying  into  effect 
of  the  trusts  thereof,  were  not  now  to  be  handed  over  to  and 
performed  by  the  defendant  company  in  the  terms  of  the  second 
codicil  of  the  will,  and  His  Honor  Mr.  Justice  Williams,  on  the 
27th  April  1892,  made  an  order  so  declaring. 

Notice  of  appeal  by  the  defendant  company  was  given  on  the 
20th  May  1892. 

Topp  and  A.  Campbell  for  the  plaintiffs. 

Mclnemey  for  the  defendant  company. 

ShieU  for  the  beneficiaries  other  than  the  plaintiffs. 

Mclnemey  took  a  preliminary  objection — This  is  an  appeal 
from  an  order  made  in  Chambers,  and  comes  under  Order  LIY., 
r.  24.  Under  that  order  the  appeal  must  be  brought  within  eight 
days.  As  it  was  not,  it  is  submitted  that  the  company  has  no  right 
to  appeal.  It  has  treated  the  matter  as  one  coming  under 
Order  LYII!.,  r.  16,  but  even  under  that  order  it  must  be  made 
within  fourteen  days. 
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FC.  Topp  contra — ^An  originating  summons  is  a  civil  proceeding 

1892  commenced  otherwise  than  by  writ,  in  accordance  with  the  Boles  of 

FiTZQBBALD     C^^'^*'*  ^^^  is  therefore  an  action  within  the  meaning  of  the  term 

^'  as  defined  by  the  Judicature  Act,  sec.  8:  Re  Fawsitt  (a).     The  time 

Thk  Tkustbbs  1.        -  -11.  .        •  Ai 

ExjsoFTons  AND  lor   appealing   from   an  order  made  in  an  action  is   one    month : 

""u^Ll"-     Order  LVin..  r.  16. 

[HopGES,  J.  Every  appeal  from  any  decision  in  Chambers  in 
this  colony  must  be  made  within  eight  days,  under  Order  LIV., 
r.  24.] 

The  matter  clearly  comes  within  the  meaning  of  the  term 
"  action  '*  in  Order  LVIII.,  r.  15,  which  it  is  submitted  therefore 
applies,  especially  as  that  rule  goes  on  to  refer  to  appeals  from 
orders  in  Chambers. 

[Hodges,  J.  It  may  be  an  action  within  the  meaning  of  that 
rule,  but  inasmuch  as  there  is  a  special  rule  applying  to  this 
particular  matter  it  will  cut  down  the  general  rule.  There  has 
been  a  very  serious  change  made  in  the  adoption  of  these  rales 
from  the  English  Bules.  Under  the  English  Rules,  Order  LYIII., 
r.  15,  applied  to  appeals  to  the  Queen's  Bench  Division  from  a 
judge  in  Chambers,  while  Order  LIV.,  r.  24,  applied  to  appeals 
from  the  Divisional  Court  to  the  Court  of  Appeal.] 

The  order  made  in  this  case  is  a  final  order  in  an  action,  and 
even  though  made  in  Chambers,  it  is  submitted  that  there  is  the 
same  time  for  appealing  from  it  as  from  any  other  final  order.  It 
has  been  generally  so  treated  by  the  profession,  and  there  have 
been  numerous  appeals  from  orders  made  on  originating  summonses, 
after  the  expiry  of  eight  days.  In  this  case  it  must,  at  some  time, 
be  definitely  and  authoritatively  decided  for  the  benefit  of  everybody 
interested  who  are  the  trustees  of  the  will,  and  under  these  circum- 
stances, I  should  ask  Your  Honors  to  extend  the  time  for  appealing 
under  Order  LXIV.,  r.  7. 

[Hodges,  J.  Should  not  we  have  some  materials  before  us  to 
justify  us  in  disregarding  the  time  fixed  by  the  rules  ?] 

This  is  the  first  occasion  on  which  this  question  has  been  raised. 
The  dismissal  of  this  appeal  will,  under  the  circumstances,  and 
seeing  the  character  of  the  question  which  has  to  be  decided, 
merely  inflict  costs  on  the  estate. 

(a)  80  Ch.  D.  231. 
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[HioiNBOTHAM,    C.J.      It  has  been  held  ander  this  rule  by 
r.    Justice    Williams    in    Walker    v.    McKinley    {h)    that   an 
plication  for  extension  of  time  for  appealing  from  a  final  judgment     p^, 
onld  only  be   granted  under   special   circumstances  and  upon 
ecial  grounds,  and  there  were  some  observations  made  by  all  the  exb< 
Iges  in  In  re  Manchester  Economic  Building  Society  (c)  showing     ^y 
B  ondesirability  of  laying  down  any  special  conditions  or  principles 
on  which  the  discretion  vested  in  the  Court  to  grant  an  extension 
time  for  appealing  should  be  exercised.] 

The  special  circumstances  in  this  case  are  that  the  plaintiff 
logs  the  action  to  have  the  construction  of  the  will  declared. 

[HoDOES,  J.     And  it  is  declared  to  their  satisfaction.] 

It  has  been  declared  wrongly,  and  that  in  so  apparent  a  way 
it  the  question  is  bound  to  crop  up  between  the  persons  acting 
trustees  and  any  third  persons  with  whom  they  deal.  They  are 
ind  to  be  trustees  when  they  are  clearly  not  the  trustees. 

[HioiNBOTHAM,  C.J.  Should  we  anticipate  future  difficulties  ? 
this  proceeding  the  meaning  of  the  will  is  decided.] 

The  question  is  whether  the  plaintiffs  or  the  defendants  are 
stees. 

[HiaiNBOTHAM,  C.J,     What  view  do  the  beneficiaries  take  ?] 

Shieli  for  all  the  beneficiaries  in  the  colony  stated  that  they 
re  quite  satisfied  with  the  order  already  made. 

[HoLBOTD,  J.  Mr.  Topp,  why  should  not  the  order  made  be 
linding  order  ?J 

Topp — ^It  cannot  bind  persons  not  parties.  As  soon  as  the 
'SODS  adjudged  to  be  trustees  sell,  the  purchaser  will  take  the 
action,  and  he  cannot  be  bound  by  this  order. 

[HoDOES,  J.  The  same  might  be  said  of  the  order  of  this 
art.] 

A  purchaser  seeing  the  opinion  of  the  Full  Court  would  probably 

satisfied.  No  costs  and  no  injustice  would  be  inflicted  by 
inting  the  indulgence  asked. 

HiaiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
'oram  Higinbotham,   C.J.,   Holboyd  and  Hodges,  JJ.]     We 

(6)  11  V.L.R.  866.  (c)  24  Ch.  D.  488. 
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F.o.  think  that  this  objection  must  preTail.     This  is  an  appeal  from  a 

[^  decision  in  Chambers  coming  within  rule  24  of  Order  LIV.    It  is 

F  TzoBBALD  *^  appcal  from  a  decision  on  an  originating  summons.   That  decision 

^.  being   an  order   made   by    a  jndge  in  Chambers,  and  not  being 

'ExBrTTToits  AKD  &n  ordor  of  the  Court,  does  not  come  within  the  provisions  of 

^LmiTED.^'  rule  15  of  Order  LVIII.,  by  which  a  period  of  one  month  is  given 


Uiginhotham,  C.J. 


for  appeal  instead  of  eight  days  as  provided  by  rule  24  of  Order  LIV. 
A  comparison  of  these  orders  and  rules  may  explain  the  misappre- 
hension which  appears  to  have  existed  on  this  subject.  Under  the 
English  orders  and  rules  there  was  a  distinction  distinctly  drawn 
between  appeals  from  a  judge  in  Chambers  to  the  Queen's  Bench 
Division  and  appeals  in  the  Chancery  Division.  Order  LIV.,  r.  24, 
of  the  English  Bules  begins  with  the  words  ''In  the  Queen's 
Bench  Division."  The  heading  of  the  Order,  Part  11. ,  is  the  same, 
and  the  rules  in  that  part  correspond  with  the  rules  of  the  old 
common  law  jurisdiction  of  the  Court.  In  Order  LVTEL,  r.  15,  the 
words  in  the  English  rule  are  ''No  appeal  to  the  Court  of  Appeal," 
etc.  Those  words  "  to  the  Court  of  Appeal "  are  left  out  in  the 
corresponding  rule  in  this  colony.  It  was,  therefore,  clearly  the 
intention  of  our  rules  to  abolish  the  distinction  between  appeals 
from  the  common  law  side  and  the  old  equity  side  of  the  Court, 
whereas  that  distinction  is  still  preserved  in  England.  The 
omission  to  notice  the  difference  of  the  words  used  in  our  rules 
may  explain  the  misapprehension  that  is  stated  to  have  existed  in 
the  profession,  but  we  have  no  hesitation  in  finding  that  the  time 
for  appealing  from  an  order  of  a  judge  in  Chambers  made  upon  an 
originating  summons  is  eight  days.  The  objection  must  therefore 
prevail. 

We  have  been  asked  to  extend  the  time  for  bringing  this  appeal 
under  the  provisions  of  rule  '7  of  Order  LXTV.,  but  we  have  not 
been  furnished  with  any  special  reasons  or  grounds  for  complying 
with  the  application,  and  no  suggestion  has  been  made  which  leads 
us  to  think  that  it  is  either  necessary  or  highly  expedient  in 
the  interests  of  the  litigants  that  the  application  should  be 
granted. 

The  appeal  will  be  dismissed ;  but  it  will  be  dismissed  without 
costs  for  the  same  reason  as  influenced  our  decision  in  the  last 
case.    The  beneficiaries  in  this  case  should  be  paid  their  costs  oat 
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the  estate.  The  Court  does  not  intend  to  intimate  that  the 
intiffs  may  not  be  entitled  to  take  their  costs  out  of  the  estate, 
le  Court  simply  does  not  mention  them. 

Solicitors  for  appellants  :  DavieSy  Campbell  dt  Davies. 
Solicitors  for  defendant  beneficiaries :  Anderson  dt  Son. 

A.  J.  A. 


T.  M.  HALL  &  CO.  v.  WHITTINGTON  &  CO. 

}yrigU  Act  1890  {No,  1076),  w.  21  and  2B— Copyright^*' Book**— Pamphlet^ 
Compilation  firom  puhlie  regUUiw — LabowTt  Hmef  and  skill — Firaey — Sequirt- 
ments  of  entriei  for  rsgiHratum  of  '*book" — DaUg  and  weskly  isme  of 
periodical — One  rcgiilration  only — Copyright  in  result  of  eervicu  of  clerk — 
Injunction, 

Pamphlets  containing  compilations  or  condensations  of  entries  contained  in  the 
ksof  the  Registrar-Qeneral  {e,g,,  notices  of  intention  to  file  bills  of  sale),  accessible 
irerybody  on  payment  of  fees,  may  be  the  subject  of  copyright,  if  such  compila- 
ts  or  condensations  reqoire,  besides  the  expenditure  of  considerable  time  and 
>ur,  some  appreciable  skill,  however  small,  and  however  smaU  a  portion  of  such 
iphlets  are  pirated  by  others,  the  proprietors  are  entitled  to  have  the  infringement 
nined,  provided  they  have  been  duly  registered  as  proprietors. 
Such  pamphlets  were  issued  during  the  week,  daily  on  the  first  five  weekdays,  and 
ikly  on  Saturdays,  the  weekly  issue  being  a  reproduction  of  the  five  daily  issues. 
)  weekly  issue  of  the  27th  June  1891  was  among  several  others  registered,  and  the 
Liter,  besides  stating  the  date  of  the  issue,  gave  the  '*  date  of  first  publication  *'  as 
5th  January  1891. 

Eeld,  that  for  the  purpose  of  being  registered  as  a  book  under  sec.  21  of  the 
nfright  Act  1890  (No.  1076),  the  date  of  the  issue  was  the  date  of  first  publication 
he  book;  and,  as  that  date  was  not  stated  to  be  the  date  of  first  publication,  it  was 
a  good  registration  of  the  book. 

Rsld  fisrther,  that  for  the  purpose  of  registration  as  a  periodical  under  sec.  25,  it 
I  not  necessary  that  there  should  be  a  separate  registration  of  the  daily  issue  and 
the  weekly  issue ;  that  as  the  weekly  issue  was  merely  a  reproduction  of  the  five 
ly  issues  one  registration  sufficed,  and  that  the  date  of  the  first  publication  of  the 
iodical  was  that  of  the  first  daily  issue. 

Where  the  owners  of  a  pamphlet  employed  a  clerk  to  take  extracts  from  a  public 
liter,  and  condense  or  compile  them  in  lists  for  publication  in  the  pamphlet  upon 
I  terms  that  the  result  of  his  labours  was  to  be  their  property  absolutely,  the 
ners  are  entitled  to  the  copyright  therein  as  soon  as  his  services  are  paid  for. 
Where  a  defendant  has  been  illicitly  copying  matter  from  the  plaintiffs'  periodical 
\  Court  abould  do  more  than  merely  restrain  the  repetition  of  such  copying,  and 
mid  extend  the  injunction  to  such  copying  as  may  be  reasonably  expected  thereafter. 

Action  by  Thomas  Murray  Hall  and  James  Best,  trading  as 
.  M.  Hall  &  Co.,  against  the  defendant  Albeit  Henry  Whiitiiigtou, 
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trading  as  Whittington  &  Co.,  for  damages 
their  copyright  in  a  publication  called  HalVs  M 
for  an  injunction  to  restrain  the  continuance  oi 
The  plaintiffs  were  the  owners,  printers, 
publication  published  in  Melbourne,  called 
Gazette,  issued  daily  from  Monday  to  Friday  ii 
and  weekly  on  Saturdays  when  the  issue  was  ci 
previous  daily  issues.  The  publication  consist 
of  information  collected  for  the  public,  princip 
at  the  public  registry  offices,  and  presented  in 
bills  of  sale  and  notices  of  intention  to  file  si 
and  renewals,  liens  on  crops  or  wool,  coi 
dissolutions  of  partnership,  sheriff's  sales,  apj 
and  administration,  dividends,  notices  to  cre( 
particulars,  as  well  as  advertisements.  Th 
owner  of  a  weekly  paper,  published  in  Ballara 
Traders*  Protection  Gazette,  containing  amon^ 
of  intention  to  file  bills  of  sale  which  had  I 
plaintiffs'  paper. 

Madden  and  Mitchell  for  the  plaintiffs- 
whatever  that  the  defendant  copied  the  lists  oi 
to  file  bills  of  sale  from  the  plaintiffs'  pap< 
purposely  published  by  the  plaintiffs  have  sn 
in  the  defendant's  paper,  but  the  defendac 
defences.  He  alleges  that  the  plaintiffs'  publ: 
respect  of  which  any  copyright  can  exist,  thi 
the  plaintiffs  allege  that  he  has  pirated  is  p^ 
the  information  published  can  be  obtained  by  s 
shilling  and  searches  the  books  of  the  regis 
composition  or  compilation  but  a  mere  transcr 
books,  and  that  if  there  is  any  copyright  in  i 
Registrar-General.  To  that  the  plaintiffs  bj 
pilation  requiring  a  large  amount  of  skill,  and 
able  amount  of  brain  work,  and  a  compilation 
of  copyright  if  it  involves  other  labour  than  th 
WiUon  V.  Luke  (a) ;  Copinger  on  Copyright  ( 

(a)  1  V.L.R.  (Eq.)  127. 
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if  it  reduces  matter  to  a  form  of  utility  to  other  people  :  Trade 
xiliary  Company  v.  Middleshorough  and  District  Tradesmen's 
otectian  Association  (b),  which  was  a  compilation  of  lists  of 
istered  bills  of  sale  and  deeds  of  arrangement ;  Cate  v.  Devon 
I  Exeter  Constitutional  Newspaper  Co.  (c).  Then  it  is  said 
t,  under  the  Statute,  the  plaintiffs'  publication  is  not  capable  of 
Dg  registered.  Sec.  15  of  the  Copyright  Act  (No.  1076)  provides 
copyright  in  a  book,  and  ''  book"  is  defined  by  sec.  8  to  mean 
I  include  among  other  things  every  newspaper,  pamphlet,  sheet 
letterpress  separately  published.  It  is  submitted  in  the  first 
se  that  the  plaintiffs'  publication  is  a  newspaper  within  the  Act, 
it  contains  all  sorts  of  mercantile  news :  Walter  v.  Howe  (d); 
r  V.  Land  and  Water  Journal  Co.  (e).  But  even  if  it  be  not,  it 
k  pamphlet,  or  each  number  is  a  sheet  of  letterpress  capable  of 
istration  as  a  book.  A  musical  composition  published  on  a 
jle  sheet  of  paper  is  a  book  :  Clementini  v.  Qolding  (/);  White 
Jeroch  (^) ;  or  a  song  published  on  a  single  sheet  of  paper : 
ne  V.  Dale  Qi).  Further,  if  there  is  any  doubt  as  to  the 
istration  as  a  book,  the  registration  is  a  sufficient  registration 
a  periodical  under  sec.  25,  the  weekly  issue  being  a  mere 
reduction  of  the  daily  issue. 

Irvine  for  the  defendant — I  am  prepared  to  admit  that  each 
he  plaintiffs'  pamphlets  is  a  book  within  the  meaning  of  sec.  15 
the  Act,  but  each  pamphlet  has  not  been  registered  as  a  book, 
I  sec.  21  requires  that  to  be  done.  Failing  the  registration  of 
h  issue  the  plaintiffs  are  only  entitled  to  sue  in  respect  of  such 
tter  as  has  been  copied  from  numbers  which  have  been 
istered:  Murray  v.  Bogue  (t).  The  plaintiffs'  publication  is 
i  a  serial  or  periodical  capable  of  registration  under  sees.  25  and 
,  because  those  sections  apply  only  to  cases  in  which  persons 
I  employed  to  compose  matter  for  newspapers  and  magazines  on 
ms  of  the  copyright  in  their  work  being  in  their  employers, 
this  case  a  clerk  was  employed  to  take  copies,  condensed  in  part 

*)  40  Ch.  D.  425.  (/)  2  Camp.  25. 

[e)  Ibid.,  p.  600.  (ff)  2  B.  &  Aid.  298. 

d)  17  Ch.  D.  708.  (A)    2  Cump.  27  n. 

W  L.E.  9  Eq.  324.  (»)     1  Drow.  353. 
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of  the  Qotioes  of  intention  to  file  bills  of  sale, 
work  or  skill  required  in  what  he  did,  and  no  coi 
QTON  ^  there  was,  the  copyright  therein  is  in  him,  and 
of  a  sale  by  him  to  the  proprietors,  nor  any  ei 
',  J.  employed  on  terms  of  the  copyright  being 
That  is  one  of  the  conditions  precedent  to  p 
registration:  Walter  t.  Howe  (k).  It  is  far 
there  can  be  no  copyright  in  anything  not  rec 
and  labour ;  no  amount,  either  of  mechanics 
labour  can  be  the  subject  of  copyright :  Wilson 
not  necessary  for  the  defendant  to  contend 
itself  may  not  be  the  subject  of  copyrigl 
arrangement  it  might  be  so  registered.  The 
copyright  in  respect  of  the  arrangement  an< 
subject  matter  is  dealt  with  in  Barfield  y.  Nich 

[HoLROYD,  J.  Does  not  the  Act  of  Pari 
whole  work  as  a  work  ?] 

As  a  book  only ;  but  it  ^as  not  been  regii 
then  the  date  of  first  publication  would  be  the  c 
issue.  Even  as  a  book  there  is  no  copyright 
its  registration  as  a  book  protects  the  copyrigl 
are  the  plaintiffs'  property,  that  is  all.  The  i 
case  as  the  present  are  dealt  with  in  Copi 
(2nd  ed.),  87,  etc.  Cox  v.  Land  ani  Water 
which  the  plaintiffs  rely,  was  dissented  from  in 

[Madden — Keliy  v.  Morris  (o)  and  Morri 
to  the  same  effect.] 

Both  those  cases  are  explained  in  Morris  y. 
is  now  no  common  law  copyright;  all  is  coi 
Copinger  on  Copyright  (2nd  ed.),  29  and  31. 

[HoLROYD,  J.     I  see  I  used  an  argument 
which  commends  itself  to  my  mind  now,  th 
Victorian  Acts  assume  that  a  man  has  a  copyri 
Is  not  that  so  ?    Does  not  our  Act  assume  that 
law?] 

(k)  17Ch.  D.708.  (o)    L.R,  1  Eq. 

(Q  1  V.L.R.  (Eq.)  127.  (p)  L.R.  7  Eq. 

(f»)  2  Sim.  &  Stu.  1.  (q)    L.R.  6  Ch, 

(m)  L.R.9Eq.  824. 
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A  certain  common  law  right  did  and  does  exist  independently 
of  the  Statute,  but  it  is  wrongly  called  copyright  :  Tuck  v, 
Priester  (r). 

Mitchell  in  reply — Sec.  25  of  the  Act  applies  to  two  sets  of 
cases.  The  first  part  of  it  does  not  require  an  express  agreement 
as  to  copyright,  but  relates  to  such  a  case  as  this,  where  a  proprietor 
employs  persons  at  a  salary  or  wages,  or  at  any  regular  remunera- 
tion to  collect  information  or  news,  or  compile  matter  to  be 
published  in  his  work.  He  also  referred  to  WiUon  \i  Roiocroft  (a) ; 
Newton  v.  Cowie  (t)  ;  Matihewson  v.  StockdaU  (r). 

Cur.  adv.  vult. 


1892 
Hall 

V. 

Whittinoton 
&Co. 

Solroyd,  J. 


HoLBOYD,  J.  The  plaintiflfs  Thomas  Murray  Hall  and  James 
Best,  trading  as  T.  M.  Hall  &  Co.,  were  the  proprietors,  printers, 
and  publishers  of  a  publication  called  HalVs  Mercantile  Gazette, 
which  they  describe  as  a  pamphlet,  and  which  they  issued  daily  on 
five  days  of  the  week,  beginning  with  Monday,  and  weekly  on 
Saturdays,  the  weekly  issue  being  compiled  from  the  five  preceding 
daily  issues.  Etymologically  each  copy  of  every  issue  was  a 
pamphlet,  consisting  of  a  few  sheets  of  paper  printed  and  stitched 
together  but  unbound ;  and  I  prefer  to  call  the  respective  series  of 
issues  daily  and  weekly  periodicals,  meaning  thereby  publications 
which  appear  at  regular  intervals,  though  these  may  be  sometimes 
unequal,  as  in  the  case  of  a  daily  newspaper  which  skips  Sundays 
and  Good  Friday,  and  a  weekly  newspaper  which  is  published  on 
Saturday  only.  Possibly  it  would  be  more  correct  to  say  that  the 
plaintiffs  were  the  proprietors  of  two  periodicals,  but  it  will  be  at 
least  more  convenient  to  speak  of  them  as  one.  The  first  daily 
issue  of  HalVs  Mercantile  Gazette  was  published  on  Monday  the 
6th  of  January  1891,  and  the  first  weekly  issue  on  the  10th  of  the 
same  month.  A  periodical  of  precisely  the  same  character  had 
been  originally  started  by  the  plaintiffs  under  the  name  of  Mercantile 
Oazette,  the  first  issue  of  the  Mercantile  Gazette  having  appeared 
in  the  first  week  of  January  1888.     At  the  end  of  each  half  year 


July  18. 


(r)   19  Q.B.D.,  p.  58. 
(t)   4A.J.R.  67. 
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copies  of  all  the  weekly  issues  for  the  half  year  were  bound  up  in  one 
volume.  A  specimen  of  these  Tolumes,  containing  the  weekly 
issues  for  the  last  six  months  of  1891,  was  exhibited.  It  was 
numbered  Volume  Yin.,  and  the  copies  bound  up  were  numbered 
consecutiyely  from  1  to  26  inclusively.  So  far,  therefore,  as  regards 
the  weekly  issues  the  numeration  of  the  periodical  was  not  altered 
by  the  change  of  name.  The  defendant  Albert  Henry  Whittington, 
trading  as  Whittington  &  Co.,  was  the  proprietor  and  publisher  of 
another  weekly  periodical,  described  by  the  defendants  as  a  circular, 
and  called  Federal  Traders*  Protection  Gazette,  which  on  and  sinee 
the  22nd  April  1891  had  been  published  under  that  name;  bat 
before  that  date,  during  the  months  of  January,  February,  and 
March,  and  part  of  April,  had  been  published  under  the  name  of 
The  Traders*  Protection  Gazette .  The  defendant  Macdonald  had 
been  continuously  employed  by  Whittington  to  print  this  periodical. 
The  plaintiffs'  pamphlets  furnished  to  persons  engaged  in  mercantile 
pursuits  a  variety  of  useful  information,  obtained  principally  by 
searches  made  at  the  different  public  offices,  and  partly,  as  I  gather 
from  its  nature,  from  advertisements  in  the  newspapers,  and  pre- 
sented in  the  form  of  descriptive  lists,  as  of  bills  of  sale,  notices  of 
intention  to  file  such  bills,  stock  mortgages  and  renewals,  liens  on 
crops  or  wool,  contracts,  insolvencies,  dissolutions  of  partnership, 
sheriff's  sales,  applications  for  probate  or  administration,  dividends, 
notices  to  creditors,  and  other  such  like  particulars.  These  had 
been  extracted  from  the  registers,  or  from  the  documents  filed  cr 
matters  advertised,  and  constituted  the  whole  contents  of  the 
pamphlets,  with  the  addition  of  some  announcements  relative  to 
agency  business  which  the  plaintiffs  were  prepared  to  undertake. 
Fees  were  paid  for  various  items  of  information  obtained  firom  the 
public  offices.  All  the  information  which  they  collected  from  every 
source  cost  the  plaintiffs  from  1,0002.  to  1,2002.  per  annum.  They 
were  paying  in  fees  to  the  Registrar-General's  office  to  the  amount 
of  from  4002.  to  6002.  per  annum  on  the  average.  As  regards 
notices  of  intention  to  file  bills  of  sale  they  paid  one  shilling  for 
the  Index  every  time  their  clerk  used  it,  and  indeed  for  every  time 
he  came  to  examine  the  documents  whether  he  used  it  or  not,  and 
also  one  shilling  for  each  notice  which  he  examined.  The  fees  paid 
by  the  firm  for  searches  for  such  notices  in  the  year  1891  amounted 
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about  1102.  The  plaintiffs  kept  a  searching  clerk,  who  received 
udary  of  558.  a  week.  He  was  supervised  in  the  conduct  of  his 
ties  by  their  manager.  The  manager  and  the  clerk  detailed  in  wh 
idence  the  character  of  the  work  at  the  Begistrar-Generars  office. 
We  look  first/'  the  manager  said,  '*  at  the  Index.  Having  taken  ^< 
to  a  certain  serial  number  the  day  before,  we  start  with  the  next 
mber,  and  get  all  the  documents  filed  since  then  and  examine 
Bm,  and  epitomise  or  extract  in  the  most  concise  form  what  we 
ink  will  be  of  interest  to  our  subscribers.  We  have  to  read  all 
B  documents.  We  never  copy  out  the  whole  document.  The 
suits  of  the  clerk's  researches  are  submitted  to  me  as  manager." 
idgment  and  discrimination  were  requisite  in  the  manager's 
inion  for  the  performance  of  the  searching  officer's  duties,  and 
B  officer  was  trained  to  his  business.  The  training  must  have  been 
ght,  as  the  clerk  learnt  in  a  fortnight  how  to  search  and  epitomise, 
it  in  summarising  a  number  of  miscellaneous  documents  some 
ill  must  have  been  needed,  and  occasionally  perhaps,  in  the 
ridgement  of  such  as  were  lengthy,  special,  or  complicated,  a 
od  deal.  With  respect  to  the  particular  portions  of  the  plaintiffs' 
riodical  which  the  defendants  are  accused  of  pirating,  the  notices 
intention  to  file  bills  of  sale,  a  modicum  of  intelligence  would 
most  cases  have  sufficed  to  put  them  into  shape.  Sometimes, 
ongh  rarely,  the  notices  filed  may  have  been  in  a  less  simple  form 
ui  that  prescribed  by  Statute ;  sometimes,  as  Bilsborow  the 
irk  deposed,  the  property  and  the  consideration  may  have  been 
scribed  as  fully  as  in  the  bill  of  sale.  The  only  parts  that  could 
er  have  stood  in  need  of  abbreviation,  or  that  could  have  easily 
ve  admitted  of  it,  were  the  description  of  the  property  and  the 
Qsideration.  For  the  most  difficult  of  abbreviations  in  the 
Bcription  of  the  property  nothing  more  could  have  been  required 
an  a  facility  for  running  through  a  catalogue,  and  of  distinguishing 
6  Yarious  classes  of  articles  enumerated,  and  the  comprehension  of 
kw  technical  or  legal  termsin  common  use.  The  consideration  could 
Idom  have  been  long ;  seldom  otherwise  than  simple.  Still  even 
this  work  there  was  room  for  thought,  and  the  operation  was  not 
erely  mechanical.  In  general  in  condensing  the  materials  out  of 
hich  the  plaintiffs'  pamphlets  were  composed  considerable  time 
id  labour  were  consumed,  and  a  certain  dexterity  and  expertness 
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Musical  FBODVcriovB^coi^tinued. 


^1 

TiUe  of  Book,  etc. 

Nftme  and  Address 

of  Publisher  and 

Place  of  PubUcation. 

^1 

it 

Name  and  Plaoe  of 

Abode  of  the 

Proprietor  of  the 

Copyright. 

m 

9/6/9J 

Sall*s    Mercantile 

T.  M.  HaU  and 

5/1/91 

T.  M.  HaU,  Bris- 

Gazette,      Daily 

James  Best, 

bane,     Queens- 

issue.    (Copy  de- 

trading as    T. 

land,  and  James 

posited). 

M.  HaU  &  Co., 
Melbourne. 

Best,  Sydney, 
New  South 
Walea. 

m 

29/6/91 

HaWs     Mercantile 

T.  M.   Hall  and 

5/1/91 

Thomas     Murray 

Gazette,       Daily 

James  Best, 

Hall,  Brisbane, 

issue,       24/6/91. 

trading  as    T. 

Queensland,  and 

(Copy  deposited.) 

M.  Hall  &  Co., 
849  Collins  St, 
Melbourne. 

James  Best, 
Sydney,  New 
South  Wales. 

m 

29/6/91 

Sall*s    Mercantile 

T.  M.   Hall  and 

5/1/91 

Thomas     Murray 

Gazette,      Daily 

James  Best, 

Hall,   Brisbane, 

issue,       25/6/91. 

trading   as    T. 

Queensland,  and 

(Copy  deposited.) 

M.  HaU  &  Co., 
349  Collins  St., 
Melbourne. 

James  Best, 
Sydney,  New 
South  Wales. 

m 

29/6/91 

SalFs    Mercantile 

T.  M.   HaU  and 

5/1/91 

Thomas     Murray 

Gazette,      Daily 

James  Best, 

HaU,   Brisbane, 

issue,       26/6/91. 

trading  as    T. 

Queensland,  and 

(Copy  deposited.) 

M.  HaU  &  Co., 
349  CoUins  St , 
Melbourne. 

James  Best, 
Sydney,  New 
South  Wales. 

m 

29/6/91 

Maire    Mercantile 

T.  M.   HaU  and 

5/1/91 

Thomas     Murray 

Gazette,  Weekly 

James  Best, 

Hall,  BrUbane, 

issue,       27/6/91. 

trading  as    T. 

Queensland,  and 

(Copy  deposited.) 

M.  Hall  &  Co., 
349  CoUins  St., 
Melbourne. 

James  Best, 
Sydney,  New 
South  Wales. 

m 

1/7/91 

MalTs    Mercantile 

T.  M.   HaU  and 

5/1/91 

T.  M.  HaU,  Bris- 

Gazette,      Daily 

James  Best, 

bane,     Queens- 

issue,      29/6/91. 

trading    as   T. 

land,  and  James 

(Copy  deposited.) 

M.  HaU  &  Co. 

Best,  Sydney, 
New  South 
Wales. 

)08 

1/7/91 

MaWs    Mercantile 

T.  M.   Hall  and 

5/1/91 

T.  M.  HaU,  Bris- 

Gazette.     Daily 

James  Best, 

bane,     Queens- 

issue,      90/6/91. 

trading  as    T. 
M.  Hdl  &  Co. 

land,  and  James 

(Copy  deposited.) 

Best,     Sydney, 

New      South 

Wales. 

)ii 

3/7/91 

HalVs    MereanUU 

Thomas    Murray 

6/1/91 

T.  M.  HaU,  Bris- 

Gazette,    1/7/91. 

HaU  and  James 

bane,     Queens- 

(Copy deposited.) 

Best  trading  as 
T.  M.  HaU  & 
Co.,  CoUins  St, 
Melbourne. 

land,  and  James 
Best,  Sydney, 
New  South 
Wales. 

No.  8,839  is  the  first  registration  of  the  plaintiffs'  periodical  under 
is  earlier  name  of  Mercantile  Gazette.     The  first  of  January  in  the 
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year  1888  fell  on  a  Sunday,  and  I  presume  the  Gazette  was  not 
actually  published  on  that  day.  Probably  the  actual  publication 
took  place  either  a  day  sooner  or  later,  and  the  object  of  inserting  a 
wrong  date  was  that  the  periodical  might  appear  to  begin  with  the 
new  year ;  but  if  the  matter  is  of  any  importance,  it  has  been  left 
in  obscurity.  Two  objections  were  taken  to  the  validity  of  this 
registration  ;  first,  that  the  entry  preceded  the  publication ;  and 
secondly,  that  the  place  of  abode  of  the  proprietor  was  insufficiently 
described,  "  Melbourne  "  having  been  omitted.  Nos.  4,958  and 
4,960  give  the  respective  dates  of  the  first  publication  of  the  daily 
and  weekly  issues  of  the  periodical  under  its  later  name  of  Holfs 
Mercantile  Gazette  \  and  at  the  same  time  point  the  distinction, 
taken  by  the  plaintiffs  themselves,  between  the  two,  as  separate 
publications  commenced  on  different  days.  The  seven  numbers, 
beginning  with  4,988  and  ending  with  5,011,  show  a  week's  regis- 
tration of  consecutive  issues,  and  indicate  that  the  practice  was  to 
register  every  issue,  although  I  cannot  say  if  it  was  always  followed. 
It  will  be  observed  that  they  commence  with  three  dailies  on  the 
24th,  25th,  and  26th  of  June,  Wednesday,  Thursday,  and  Friday ; 
then  comes  a  weekly  on  Saturday,  the  27th ;  Sunday  intervenes, 
and  three  more  dailies  follow  on  the  29th  and  80th,  and  the 
1st  of  July.  In  these  registrations  several  minor  flaws  and 
omissions  may  be  detected,  to  one  or  two  of  which  I  shall  have  to 
allude  presently. 

The  plaintiffs  allege  that  they  were  the  duly  registered  proprietors 
of  their  pamphlets,  referring  to  the  daily  and  weekly  issues  of  their 
periodical,  or  to  their  daily  and  weekly  periodicals,  by  whichever 
name  these  publications  should  properly  be  called,  and  charge 
the  defendants  with  having  infringed  their  ''  copyright  in  their  said 
pamphlets  respectively  "  by  pirating  the  information  supplied  by 
them  in  the  record  of  notices  of  intention  to  file  bills  of  sale, 
published  regularly  in  the  said  pamphlets.  They  complain  that 
this  piracy  has  been  systematic  and  continual,  and  that  the 
defendants  by  copying  the  record  so  supplied  have  appropriated  the 
fruits  of  their  industry,  skill,  and  expenditure,  and  so  have  been 
enabled  to  sell  their  own  periodical  at  a  cheaper  rate  than  the 
plaintiffs  can  afford  to  sell  theirs,  and  to  injure  thereby  the 
circulation    of   the  plaintiffs'  pamphlets.      The  defendants  were 
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guilty  of  copying  from  the  plaintiffs,  if  that  be  an  offence.  They 
were  detected  by  the  not  oncommon  contrivance  of  publishing  false 
notices,  which  they  faithfully  reproduced.  After  much  studied 
reticence  and  some  evasion  certain  admissions  were  extracted  from 
Mr.  Whittington.  He  was  publishing  in  each  weekly  issue  of  his 
Oazette  a  record  similar  to  the  plaintiffs  of  these  notices  of  inten- 
tion; but  he  paid  no  fees  at  the  Begistrar-General's  office,  nor 
employed  any  person  to  search  on  his  behalf.  ''  During  the 
months,"  he  says,  "  of  January,  February,  March,  April,  May, 
June,  and  July  1891,  I  furnished  the  defendant  Macdonald  with 
copies  of  the  weekly  issues  of  the  plaintiffs'  Oazette,  and  with 
other  records  and  information  with  respect  to  notices  of  intention 
to  file  bills  of  sale,  and  instructed  Macdonald  on  my  behalf  to 
compile  Whittington  &  Co.'s  Gazettes,  from  information  contained 
in  the  plaintiffs'  Gazette,  and  from  other  information  supplied  by 
me  to  him.  I  believe  the  defendant  Macdonald  did  at  various 
times  during  the  said  months,  in  accordance  with  the  instructions 
given  by  me  to  him,  copy  some  of  the  particulars  published  in  some  of 
the  defendants'  Gazettes  from  some  of  the  issues  of  the  plaintiffs' 
pamphlets  called  HalVs  Mercantile  Gazette"  As  the  defendants 
either  could  not  or  would  not  disclose  from  which  of  the  plaintiffs' 
weekly  issues  they  did  not  pilfer  during  those  months,  I  conclude 
that  they  pilfered  from  all  of  them.  Mr.  Whittington  further 
confesses  that  Macdonald  copied  from  the  plaintiffs'  weekly 
pamphlet  of  the  27th  of  June  1891,  already  mentioned  as  numbered 
4,991  in  the  book  of  registry,  three  notices  which  he  specifies,  and 
which  he  had  published  in  his  own  circular  of  the  81st  of  June, 
an  impossible  date,  but  actually  borne  by  the  circular. 

The  defence  set  up  is,  first,  that  the  plaintiffs  could  not  have  any 
oopyright  in  their  pamphlets,  considered  separately  or  taken  together, 
inasmuch  as  separately  they  were  mere  transcripts  of  entries  in  the 
books  of  the  Registrar-General,  and  were  therefore  not  books 
within  the  meaning  of  sec.  15  of  the  Copyright  Act  1890,  and 
taken  together  they  did  not  come  within  the  description  of  any  of 
ihe  works  enumerated  in  sec.  25  of  that  Act,  not  having  been 
composed  on  the  terms  that  the  copyright  should  belong  to  the 
plaintiffs;  secondly,  that  the  information  alleged  to  have  been 
piiated,  being  a  mere   transcript,   was   not  a  proper   subject   of 
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copyright;  thirdly,  that  the  plaintiffs  were  not  the  authors  or 
assigns  of  the  authors  of  any  of  the  matter  contained  in  the  said 
pamphlets  ;  and  generally,  that  the  statement  of  claim  disclosed  no 
cause  of  action.  The  due  registration  of  any  of  the  plaintiffs' 
pamphlets  either  as  a  book  or  periodical  was  not  admitted. 

The  15th  section  of  the  Copyright  Act  1890  provides  that  the 
copyright  in  every  book  which  has  been  first  published  in  Victoria 
in  the  lifetime  of  its  author  is  to  endure  for  the  natural  life  of  the 
author  and  for  the  further  term  therein  mentioned,  and  is  to  be  the 
property  of  the  author  and  his  assigns.  The  20th  section  proTides 
that  a  book  of  registry  shall  be  kept,  wherein  may  be  registered  as 
thereinafter  enacted  the  proprietorship  in  the  copyright  of  books 
and  in  dramatic  or  musical  productions  ;  and  by  the  21st  section  it 
is  enacted  that  it  shall  be  lawful  for  the  proprietor  of  copyright  in 
any  book  first  published  in  Victoria  to  make  entry  in  the  registry 
aforesaid  of  the  title  of  such  book,  the  time  of  the  first  publication 
thereof,  the  name  and  place  of  abode  of  the  publisher  thereof,  and 
the  name  and  place  of  abode  of  the  proprietor  of  the  copyright  of 
the  said  book  or  of  any  portion  of  such  copyright.  These  sections 
correspond  with  sees.  14, 19,  and  20  of  **  The  Copyright  Act  1869" 
(No.  850).  *'  Book"  includes  every  volume,  part  or  division  of  a 
volume,  newspaper,  pamphlet,  sheet  of  letterpress,  sheet  of  music, 
map,  chart,  or  plan  separately  published: 'No.  1076,  sec.  8; 
No.  850,  sec.  2.  ''  Proprietor  "  means  the  author  of  any  book 
unless  the  author  has  executed  his  work  on  behalf  of  another 
person  for  a  good  or  valuable  consideration,  in  which  case  such 
other  person  is  to  be  considered  the  proprietor,  and  is  entitled  to  be 
registered  in  place  of  the  author :  Ibid.  By  sec.  29  of  No.  1076 
the  proprietor  of  any  copyright,  except  in  a  lecture,  is  precluded 
from  bringing  an  action  for  infringement  of  it,  unless  he  shall  have 
first  caused  an  entry  to  be  made  in  the  registry  in  the  manner 
prescribed. 

According  to  the  sections  just  quoted  each  separately  published 
pamphlet  of  the  plaintiffs*  was  a  book.  Each  was  composed 
for  the  plaintiffs  by  the  joint  labours  of  persons  employed  and 
paid  by  them ;  or,  in  other  words,  the  authors  executed  their 
work  on  behalf  of  the  plaintiffs  for  a  valuable  consideration,  and 
the  plaintiffs  therefore  were  to  be  considered  as  proprietors  of  the 
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copyright,  if  there  was  any,  in  the  book,  and  were  entitled  to  be 
registered  in  the  place  of  the  authors.  These  pamphlets,  as  I  have 
already  found,  were  not  mere  transcripts  of  entries  contained  in  the 
books  of  the  Registrar-General,  bat  compilations  derived  from  sources 
accessible  to  everybody,  or  to  everybody  who  could  pay  the  fees 
where  fees  were  exacted.  Time  and  trouble,  money  and  skill,  were 
expended  upon  them,  and  they  were  fit  subjects  for  copyright.  One 
of  these  pamphlets,  that  of  the  27th  of  June  1891,  had  been 
pirated  by  the  defendants.  They  had  wrongfully  copied  from  it 
certain  items,  and  however  small  the  portion  appropriated,  the 
plaintiffs  were  nevertheless  entitled  to  have  the  infringement  of 
their  copyright  restrained,  provided  they  had  been  duly  registered 
as  proprietors :  See  KeUy  v.  Morris  (w).  The  entry  No.  4,991  in 
the  register,  relating  to  that  pamphlet,  sets  out  correctly  all  the 
particulars  required  by  the  21st  section,  excepting  that  it  gives  as 
the  date  of  first  publication  the  date  of  the  first  daily  issue  of  the 
periodical,  which  is  not  correct  for  registration  of  the  pamphlet  as 
a  book.  It  actually  mentions  the  date  of  the  pamphlet,  which  for 
that  purpose  is  the  true  date  of  first  publication,  but  does  not 
mention  it  as  the  date  of  first  publication.  In  fact  the  registration 
purports  to  be  the  registration  of  the  periodical  and  not  of  the 
book,  and  for  that  reason  is  not  in  my  opinion,  although  I  feel  a 
good  deal  of  doubt  upon  the  point,  a  good  registration  of  the  book. 
Sec.  28  of  the  Copyright  Act  does  not  relieve  the  plaintiffs  from  the 
obligation  of  proving  a  sufficient  registration. 

The  writ  in  this  action  was  issued  on  the  8rd  of  July  1891,  and 
there  con  be  no  doubt  I  think  that  for  half  a  year  previously  at  least 
the  defendants  had  been  systematically  availing  themselves  of  the 
results  of  the  plaintiffs'  expenditure  by  transcribing  their  lists  of 
notices,  or  parts  of  such  lists,  into  Whittington's  Gazette ,  which  in 
all  reasonable  probability  would  have  injured  the  sale  of  the 
plaintiffs'  periodical,  although  no  actual  damage  has  been  proved. 
The  defendants  confessed  to  purloining  from  the  weekly  issues,  and 
if  80  they  purloined  from  the  dailies,  of  which  the  weeklies  were  a 
reproduction.  The  plaintiffs  having  failed  to  prove  a  violation  of 
their  copyright  in  any  book,  in  respect  of  which  they  are  at  liberty 
to  sue,  must,  in  order  to  obtain  redress,  fall  back  upon  their  right 
(»)  Per  Wood,  V.C,  L.K.  1  Eq.,  at  p.  701. 
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if  any,  under  the  25th  section  of  the  Copyright  Act  1890,  or  the 
corresponding  section,  the  24th,  of  the  Act  of  1869,  whereby  the 
conductors  or  the  proprietors  of  a  periodical  work,  when  certain 
articles  therein  contained  have  been  composed  by  a  person  or 
persons  employed  by  them  upon  the  terms  that  the  copyright  in 
such  articles  shall  belong  to  them,  and  they  have  paid  for  those 
articles,  acquire  the  property  in  the  copyright  of  the  articles  so 
composed  and  paid  for,  and  enjoy  the  same  rights  as  if  they  were 
the  actual  authors  thereof.  Such  conductors  or  proprietors  however 
would  still  be  prevented  by  sec.  29  from  proceeding  in  respect  of 
the  violation  of  the  copyright  in  any  such  article  unless  before 
commencing  the  action  they  had  caused  an  entry  to  be  made  in  the 
registry  pursuant  to  the  Act.  Now  what  sort  of  entry  should  this 
be  ?  I  think  it  should  be  an  entry  of  the  same  particulars  as 
would  have  to  be  put  upon  the  register  if  the  proprietor  of  the 
copyright  in  the  periodical  were  making  the  entry.  In  terms  the 
26th  section  only  recognises  registration  by  the  proprietor  of  the 
copyright  in  the  periodical,  and  not  by  the  proprietor  of  copyright 
in  the  article  only  which  is  sought  to  be  protected.  This  sectioii 
establishes  for  the  proprietorship  of  copyright  in  periodicak  t 
method  of  registration  similar  to  that  established  by  sec.  21  for  the 
proprietorship  of  copyright  in  books,  consisting  of  certain  ptr- 
ticulars  relative  to  the  periodical,  namely,  the  title,  the  time  of  ihe 
iGurst  publication  of  the  first  volume,  number,  or  part  thereof,  and 
the  name  and  place  of  abode  of  the  proprietor  thereof  (t.«.,  of  the 
work),  and  of  the  publisher  when  such  publisher  shall  not  also  be 
the  proprietor.  There  is  one  remarkable  difference.  In  the  case 
of  a  book  it  is  the  name  and  place  of  abode,  not  of  Uie  proprietor 
of  the  book,  but  of  the  copyright  in  the  book,  or  of  any  portion  of 
such  copyright,  that  is  to  be  entered.  But  whatever  may  be  the 
reason  of  this  difference,  sec.  26  contemplates  the  case  as  well  of 
the  proprietor  of  a  book  simply  as  of  a  periodical  having  copyright 
not  in  the  whole  work  but  in  the  article  only,  and  unless  the  copyright 
in  the  article  can  be  protected  by  registry  as  directed  for  copyright  in 
a  periodical  or  book  by  sec.  26  or  sec.  21,  it  cannot  be  protected  at 
all.  The  notices  that  appeared  in  the  plaintiffs'  pamphlets  daily 
and  weekly  were  prepared  by  Bilsborow  their  searching  clerk, 
who  entered  their  service  upon  the  terms  that  the  results  of  hie 
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searches  were  to  be  their  property  absolately,  which  I  think  gave  ^^^ 

the  plaintiffs  the  copyright  in  the  notices  when  paid  for.     The  clerk  h^li. 

was  really  the  compiler.     Harrison,  the  manager,  only  supervised    WHiTrarGTOH 
his  work,  and  may  have  occasionally  struck  out  or  altered  a  word  or         ^^* 
two,  as  the  editor  of  a  newspaper  may  alter  a  passage  in  a  leading      Holroyd,  J. 
article  of  which  a  contributor  is  the  author.     Bilsborow  received  a 
salary  which  was  paid  weekly ;  and  as  Whittington's  Oazette  was 
published  on  Wednesdays,  and  whatever  was  purloined  was  taken 
from  the  lists  published  by  the  plaintiffs  during  the  previous  week, 
the  fair  inference  is  that  Bilsborow's  work  was  composed  and  paid 
for,  and  therefore  that  the  copyright  in  it  passed  to  the  plaintiffs 
on  each  occasion  before  it  was  pirated. 

In  the  next  place,  has  the  plaintiffs'  periodical  been  ever 
properly  registered?  That  involves  the  consideration  of  some 
apparently  insignificant  but  very  troublesome  details.  It  was 
insisted  by  Mr.  Irvine  that  the  date  of  first  publication  of 
HcM's  Mercantile  Gazette  was  the  date  of  the  first  publication 
of  the  earlier  periodical.  Mercantile  Gazette.  I  think  that 
when  the  name  of  the  periodical  was  changed,  it  was  proper,  or 
certainly  not  improper,  for  the  proprietors  to  register  it  again, 
and  in  the  new  registration  to  give  the  date  of  the  first  issue  under 
the  new  name  as  the  date  of  first  publication.  Upon  the  question 
whether  there  should  have  been  one  registration  for  the  daily  issues 
and  another  for  the  weeklies,  that  is  to  say,  whether  there  were  two 
periodicals  or  only  one,  I  think  that  as  each  weekly  was  merely  a 
reproduction  of  five  dailies  one  registration  sufficed,  and  that  the 
date  of  the  first  publication  of  the  periodical  was  that  of  the  first 
daily  issue.  The  registered  entry  of  the  9th  of  June  1891 ,  numbered 
4,958,  which  relates  to  one  of  the  weeklies,  and  is  the  only  one 
that  states  the  date  of  first  publication  as  on  the  10th.  of  January 
1891,  gives  ''Melbourne"  only  as  the  address  of  the  publisher 
and  place  of  publication,  and  I  doubt  if  this  complies  with  the 
26th  section.  But  if  I  am  right  in  holding  that  the  date  of  the 
first  daily  issue  is  the  true  date  of  the  first  publication  of  the 
periodical,  then  the  entry  of  the  weekly  issue  of  the  27th  of  June 
1891,  numbered  4,991,  is  unimpeachable;  and  the  entries 
numbered  4,988,  4,989,  and  4,990,  of  the  three  dailies  of  th^  ~ 
24th,  26th,  OEnd  26th  of  June,  the  registration  of  all  of  which  v 
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Hall         must  therefore  be  entitled  to  some  injunction,  but  it  is  very  hard  to 
Whittikotok    ^*^y   what.      Two   English   cases   recently  reported   bear  a  close 
&  Co.  resemblance  to  the  present  one,  namely,  Trade  Auxiliary  Co.  t. 

Molrotfd,  J.  Middlesborough  and  District  Tradesmen's  Protection  Associa- 
tion (x) ;  and  Cate  v.  Devon  and  Exeter  Constitutional  Newspaper 
Co,  iy).  In  each  of  these  cases  there  were  three  plaintiffs,  each  of 
whom  was  the  proprietor  of  a  periodical  issued  weekly  to  subscribers 
only,  and  containing  lists  with  particulars  of  billa^of  sale  and  deeds 
of  arrangement  extracted  from  the  registers,  lists  of  bankruptcies, 
and  other  similar  matter  likely  to  be  useful  to  persons  engaged  in 
trade,  besides  a  short  leader  on  some  mercantile  subject.  The 
plaintiffs  jointly  employed  and  paid  two  persons  to  make  the 
proper  searches  and  prepare  the  lists,  which  were  identical  in  eaeh 
periodical.  Fees  were  paid  for  every  bill  of  sale  and  deed  inspectei 
The  members  of  the  defendant  Association  in  the  first  case  were 
tradesmen  residing  in  Middlesborough  and  its  neighbourhood,  each 
of  whom  receiyed  weekly  from  the  Association  a  single  sheet  of 
letterpress,  relating  wholly  to  topics  of  purely  local  interest.  A 
small  portion  of  this  matter,  not  exceeding  about  four  entries  a 
week  out  of  four  hundred,  was  copied  from  the  plaintiffs'  lists. 
It  was  held  that  each  plaintiff  having  registered  his  periodical  had  a 
right  to  sue  to  restrain  the  infringement  of  his  copyright,  or  his  por- 
tion of  the  copyright,  in  the  articles  which  had  been  composed  for  the 
plaintiffs  jointly  and  jointly  paid  for  by  them.  In  the  second  case 
the  defendant  company  had  published  in  three  issues  of  their  weekly 
newspaper,  the  list  of  deeds  of  arrangement  for  the  county  of  Devon, 
which  had  appeared  for  three  successive  weeks  in  the  plaintifis' 
periodicals ;  but  they  had  not  purloined  the  information  direcdy. 
One  of  the  plaintiffs  had  printed  a  number  of  copies  of  his 
periodical  with  a  different  heading,  which  he  supplied  to  the 
London  Association  for  Protection  of  Trade  to  be  distributed 
amongst  the  members,  of  whom  the  defendant  was  one ;  and  it  was 
from  the  copy  so  supplied  to  him  that  the  defendant  had  taken  the 
lists  which  he  published.  An  injunction  was  nevertheless  granted. 
See  also  Walter  v.  Howe  (z).  In  Trade  Auxiliary  Co.  v. 
Middlesborough^  etc.,  Association  the  injunction   was  limited  to 

(or)  40  Oh.  D.  425.  (y)  40  Oh.  D.  600.  («)  17  Ch.  D.  70& 
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infriDgements  past  or  future  of  then  existing  copyright  in  existing  ^^^^ 

articles,    but    refused    as    to    the    possible    future    violation   of         Hau 
copyright  in  then   unpublished   matter,  in   which   the   plaintiffs    whitttitotov 
might  thereafter  acquire   copyright.       In    Cate   v.   Devon,   etc.y  *Co. 

Newspaper  Co.,  it  was  confined  to  the  matter  common  to  the  three  miro^d,  J, 
nombers  of  the  defendants'  newspaper  to  which  the  evidence 
related,  and  the  three  corresponding  numbers  of  the  plaintiffs' 
periodical.  In  thus  narrowing  the  scope  of  the  injunction  it  seems 
to  me  that  the  Court  took  a  rather  narrow  view  of  its  own  jurisdic- 
tion, and  I  am  somewhat  astonished  that  the  decision  should  have 
been  acquiesced  in  so  readily.  In  each  instance  it  passed  without 
argament.  The  judgment  of  the  Court  was  valuable  as  a  declara- 
tion of  right ;  but  practically  the  injunction  granted  was  worthless. 
When  a  right  that  has  been,  and  is  being  acquired  from  day  to 
day  or  from  week  to  week  has  been  persistently  violated  in  the  past 
as  soon  as  acquired,  and  in  all  likelihood  will  continue  to  be  so 
riolated  in  the  future,  is  the  Court  so  powerless  that  it  cannot  by 
anticipation  prohibit  this  manifest  wrong  ?  In  cases  of  this  kind 
to  restrain  a  repetition  of  the  illicit  copying  of  what  has  been  copied 
is  futile.  The  same  dish  is  never  served  up  a  second  time. 
Injustice  in  restraining  the  illicit  copying,  which  may  otherwise  be 
reasonably  expected  hereafter,  there  is  none.  Before  a  person  can 
be  attached  for  breach  of  any  injunction  the  breach  must  be  proved  ; 
and  if  the  right  to  be  protected  is  one  to  be  acquired,  proof  of  the 
acquisition  will  be  part  of  the  proof  of  the  breach.  Speaking  of 
telegrams,  which  the  proprietors  of  The  Argus  newspaper  were  in 
the  habit  of  procuring  from  England  at  great  expense  and  publish- 
ing in  their  journal,  and  the  piracy  of  which  they  were  seeking  to 
restrain,  that  learned  judge,  the  late  Sir  Bobert  Molesworth, 
observed  : — ''  The  argument  most  urged  for  the  defendant  is  that 
there  is  no  property  in  unpublished  news,  so  that  there  is  nothing 
to  protect  before  publication;  but  this  appears  to  me  to  be 
a  property  from  day  to  day  acquired,  which  is  habitually  infringed 
as  soon  as  acquired  with  such  speed  that  no  effectual  remedy  could 
be  found  after  the  publication.  If  I  were  granting  an  injunction 
against  diverting  a  running  stream,  I  should  be  dealing  as  to  water 
now  in  the  clouds  before  it  descends  in  rain ;  or,  if  the  injunction 
lasted  longer,  as  to  water  now  in  the  ocean  before  it  ascends  by 
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evaporation " :   WiUon  ▼.    Luke  (a).    The 
ess  applicable  to  the  plaintiffs'   lists. 
K)mmitted  by  the  defendant  takes  time  to 
t  can  be  proved  the  mischief  has  been  don< 
;o  go  on  bringing  actions  to  recover  only  hifi 
ind  party.     I  think  I  shall  be  acting  consie 
common  sense,  if  I  order  that  the  defeu< 
servants  be  restrained  from  printing  or  pi 
K)lonrably  altered  copies  of  or  extracts  froi 
)r  information  relating  to  snch  notices  of  ii 
lale  as  in  the  pleadings  mentioned  which  has 
ihe  29th  day  of  Jane  1891  been  or  may  he: 
;he  plaintiffs'  periodical  called  HaWs  Met 
he  copyright  of  which  at  the  time  of  the 
)laintiffs'  were  or  may  be  entitled  and  that 
he  plaintiffs*  costs  of  this  action.     Order  a 
kpply. 

Solicitor  for  plaintiffs :  W.  H.  Letvii. 
Solicitors  for  defendant:  Ford  dt  Aspinw 
Ballarat. 

(a)   1  V.L.R.  (Eq.).  p.  14 
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NANXrVTELL  v,  BENJAMIN,  Ij 

March  *4 
kdi   hff  thareholder  on  behalf  of  himself  and  other  ehareholdere —  jjf^ 

ne  entered  into  with  Hrangere —  Ultra  vires — Partiee — Form  of  suit.  - 

Hod 
i  individnal  shareholder  in  a  limited  company  sues  on  behalf  of  himself        '■ 

shareholders  in  the  company,  except  the  defendants,  the  directors  of  the 
the  company,  to  have  it  declared  that  certain  transactions  entered  into 
company  and  other  persons  were  uUra  viret  of  the  directors  and 
id,  and  seeking  to  make  the  directors  personally  refund  the  loss 
the  company  thereon,  such  other  persons  are  necessary  parties  to  the 

lence  of  any  special  circumstances,  such  as  if  it  is  not  possible  to  get  the 
ue,  or  if  the  minority  of  the  shareholders  in  the  company  are  against 
)dings,  the  company  (in  liquidation)  is  the  only  proper  plaintiff  to  sue 
to  recover  money  of  the  company  expended  in  transactions  which  were 
'  the  directors.  An  action  for  such  purpose  by  a  shareholder  on  behalf 
id  all  other  shareholders  except  the  directors,  making  the  company  a 
nnot  be  maintained  in  the  absence  of  special  circumstances. 

[  by  John  Nankivell  on  behalf  of  himself  and  all  other 
rs  in  the  Imperial  Banking  Company,  except  the 
\y  against  Sir  Benjamin  Benjamin,  John  McGee, 
es  Phillips,  and  George  Withers,  who  were  directors  of 
ny,  and  George  Elliot,  the  vendor  to  the  company  of 
id,  and  the  company  itself,  now  in  liquidation,  to  set 
ain  transactions  entered  into  by  the  directors  of  the 
a  being  vitra  vires,  and  for  a  refund  of  the  moneys  lost 
tnpany  through  such  transactions  having  been  entered 

nperial  Banking  Company  had  no  power  to  speculate  in 
ihe  directors  desiring  to  so  speculate  took  steps  to  get 
IS  of  association  altered  so  as  to  give  them  authority, 
)ting  of  shareholders  was  accordingly  called  and  held 
Fune  1888,  at  which  a  special  resolution  was  passed 
ig  the  directors  to  invest  the  funds  of  the  company  in 
kse  of  real  estate,  and  to  resell  it.  Such  resolution  was 
med  on  28th  June  1888,  but  meanwhile  the  defendant 
lio  was  the  manager  of  the  company,  entered  into  an 
with  the  defendant  Elliot,  to  purchase  from  him  certain 
»  comer  of  King  and  Lonsdale  Streets  for  40,0002.  The 
Gis  made  by  Clarke  personally,  but  the  plaintiff  alleged 
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1892  that  it  was  entered  into  by  him  on  behalf  of  the  company.    On  the 

Nankivbll  18th  January  1889  Clarke  executed  an  acknowledgment  and 
declaration  that  he  had  bought  the  property  as  agent  for  the 
company,  and  the  company  similarly  acknowledged.  Certain 
payments  under  the  contract  were  afterwards  made  by  the  company. 
This  transaction  was  impeached  as  being  uUra  vires  the  powers 
of  the  directors,  and  the  plaintiff  claimed  that  all  moneys  paid  by 
the  company  on  such  contract  should  be  refunded  to  it.  Clarke, 
besides  being  the  manager  of  the  company  at  the  time  this 
transaction  was  entered  into,  was  also  a  member  of  the  firm  of 
Bradley  &  Curtain,  auctioneers  and  estate  agents,  who  received  a 
commission  on  the  transaction.  Some  doubt  was  raised  as  to 
whether  Clarke  entered  into  the  transaction  for  himself,  or  as  agent 
of  the  firm,  for  the  cheques  paid  were  drawn  by  Bradley  &  Curtain, 
and  the  firm  had,  prior  to  the  execution  of  the  declaration  of  trust 
of  18th  January,  1889,  offered  to  transfer  to  the  company  their 
rights  and  liabilities  under  the  contract.  Neither  Clarke  nor 
Bradley  &  Curtain  were  parties  to  the  action,  and  an  objection  was 
taken  by  the  defendants  that  they  were  necessary  parties. 

The  second  transaction  which  was  challenged  was  as  follows  :— 
On  the  8rd  July  the  Boyal  Land  Company  had  purchased  a 
quantity  of  land  in  various  places,  and  in  particular  two  pieces  at 
Mitcham  and  one  at  Mornington,  for  which  the  company  had  got 
contracts,  but  not  conveyances.  The  directors  of  that  company 
had  paid  a  small  portion  of  the  purchase  money,  but  there  was  an 
amount  outstanding  of  11,799Z.  It  was  resolyed  to  wind  up  the 
Boyal  Land  Company,  and  Curtain,  of  the  firm  of  Bradley  & 
Curtain,  was  appointed  liquidator.  Curtain  entered  into  an 
agreement  with  the  directors  of  the  Lnperial  Banking  Comp)iny, 
by  which  the  latter  purchased  these  properties  of  the  Boyal  Land 
Company  from  him  as  liquidator,  accepting  its  outstanding  liabilities, 
and  giving  the  company  a  profit  of  6,250{.  to  be  paid  by  6,000 
shares  in  the  Imperial  Banking  Company,  paid  up  to  12.,  and  with 
a  premium  of  6s.  A  document  was  executed  on  6th  October  1888 
assigning  to  the  Imperial  Banking  Company  all  the  interest  of  Uie 
Boyal  liand  Company  in  the  properties,  with  a  stipulation  that  the 
Imperial  Banking  Company  should  take  over  all  the  liabilities. 
An  amount  of  19,824.  17s.  dd.  was  due  in  respect  to  the  land,  and 
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with  interest  owing  to  the  Bank  of  Soath  Australia,  the  total 
liability  was  22,6722.  Is.  7d.  The  directors  in  engaging  in  this 
transaction  were  acting  without  the  authority  of  the  shareholders, 
and  the  plaintiff  alleged  that  the  object  of  the  transaction  was  by 
canying  the  premium  of  Ss.,  which  had  no  existence  in  cash, 
to  a  reserve  fund,  to  enable  a  fictitious  dividend  to  be  manufactured 
by  the  bank.  The  plaintiff  claimed  that  the  directors  should 
refund  to  the  company  all  moneys  paid  to  the  liquidator  of  the 
Royal  Bank. 

The  third  transaction  challenged  was  this.  The  company 
made  a  second  issue  of  shares  in  September  1887,  and 
Sir  Benjamin  Benjamin  arranged  to  take  up  21,000  shares  of 
this  issue  at  2s.  6d.  per  share  on  the  condition  that  until  he  had 
disposed  of  them  the  company  was  not  to  make  any  further  issue. 
On  10th  May  1888,  Sir  Benjamin  Benjamin  transferred  to 
Bobert  Curtain  20,150  shares,  being  a  portion  of  the  21,000  which 
he  held,  and  the  firm  of  Bradley  &  Curtain  wrote  to  the  company 
intimating  that  they  were  willing  to  place  a  third  issue  of  shares. 
On  Srd  September  1889,  Sir  Benjamin  Benjamin,  who,  in  the 
meantime,  had  become  chairman  of  directors  of  the  Imperial 
Banking  Company,  reported  to  a  meeting  of  directors  that 
Messrs.  Bradley  &  Curtain  desired  to  pay  up  28,000  shares  which 
they  held,  and  upon  which  2s.  6d.  had  been  already  paid.  He  said 
it  was  desirable  that  Bradley  &  Curtain  should  pay  up  the  extra 
17s.  6d.  per  share,  and  he  also  said  that  he  had  authorised  an 
advance  from  the  bank  to  Bradley  &  Curtain  to  enable  them  to  pay 
the  amount.  The  action  of  the  chairman  was  ratified  by  the  other 
directors,  and  the  advance  was  made  on  the  security  of  the  shares. 
In  every  subsequent  balance-sheet  of  the  company  it  appeared  that 
Bradley  &  Curtain  had  actually  paid  that  17s.  6d.  per  share  on 
28,000  shares  to  the  bank.  The  plaintiff  sought  that  the  directors 
ahould  make  good  to  the  bank  the  amount  of  the  advance  to 
Bradley  &  Curtain. 

Madden  and  Isaacs  for  the  plaintiffs. 

Purves,    Q.C.,    Higgins,    and    Mitchell    for    the  defendants 
Sir  Benjamin  Benjamin,  John  McOee,  Hugh  Miles  Phillips,  and 
George  Withers. 
V.UB.,  Vd.  XVra.  2N 


1892 
Nankivell 

V. 

Bbnjimin. 
Hodffes,  J. 
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18»2  Topp  and  Weigall  for  the  defendant  George  Elliot. 

«.  Irvine  and  Wanliss  for  the  defendant  the  Imperial  Banking 


BXKJAMIK. 


Company. 

After  evidence  for  the  plaintiffs  had  been  given, 

PurveSf  Q.C.,  Higgins  and  Mitchell  moved  for  a  nonsnit — The 
Court  cannot  do  equity  in  this  case  unless  the  proper  parties  are 
brought  before  it.  The  plaintiffs  ask  that  the  contract  of  26Ui 
June  1888  should  be  declared  void  against  the  company.  It  is, 
however,  a  contract  between  Clarke  and  Elliot,  and  Clarke  is  not  t 
party  to  the  action.  In  his  absence  the  Court  ought  not  to  deal 
with  the  contract.  Further,  both  as  to  that  transaction  and  the 
others  impeached,  >  the  proper  party  to  bring  the  action  is  the 
defendant  company.  The  plaintiff  is  not  entitled  to  sue  on  behalf 
of  himself  and  the  other  shareholders  unless  he  shows  that  he  has 
the  company's  consent  so  to  do,  or  has  been,  through  fraud,  in  a 
minority,  and  so  unable  to  obtain  the  company's  consent,  or  that 
the  company  is  unable  from  any  cause  to  sue:  Buckley  on 
Companies  (6th  ed.),  486;  Hare  v.  London  and  North-Western 
Railway  Co.  (a) ;  Russell  v.  Wakefield  Waterworks  Company  (5) ; 
Bryson  v.  Warwick  and  Birmingham  Canal  Co.  (c). 

Topp  and  Weigall^  for  the  defendant  Elliot,  adopted  these 
arguments. 

Madden  and  Isaacs  for  the  plaintiff — If  the  act  done  is 
ultra  vires  the  company  or  the  directors,  an  individual  shareholder 
may  sue  either  alone  or  on  behalf  of  all  shareholders  except  the 
defendants :  Lindley  on  Companies  (5th  ed.),  670 ;  Hoole  v.  Great 
Western  Railway  Co.  (d)  ;  Foss  v.  Harhottle  (e) ;  Kemaghan  v. 
Williams  (/) ;  Macdougall  v.  Gardiner  (g).  Clarke  is  not  a 
necessary  party,  because  he  has  no  outstanding  interest  in  the 
matter.  The  evidence,  it  is  submitted,  shows  that  there  has  been 
a  novation  of  contract — that  Elliot,  in  fact,  discharged  Clarke  and 
took  the  company  in  his  place. 

(a)  1J.&H.262,2J.&H.80.  (e)    2  Ha.  461. 

(b)  L.R.  20  £q.  474.  (/)  L.R.  6  £q.  228. 
(o)  4DeQ.M.&Q.711.  (j)   lCh.I>.18. 
(iO  L.B.  8  Ch.  262. 
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[HoDOBS,  J.  I  do  not  think  I  should  be  justified  on  the 
ridence  in  inferring  that  Elliot  discharged  Clarke  and  took  the 
>mpany  in  Clarke's  place.] 

No  relief  is  asked  for  against  Clarke.  The  action  is  in  the 
rm  of  an  action  against  the  directors  for  damages  resulting  from 
leir  acts  which  were  uUra  vires  the  company :  In  re  the  Liverpool 
ousehold  Stores  Association  Limited  (h). 

Higgins  in  reply — The  proper  person  to  sue  is  the  company 
dess  a  shareholder  suing  on  behalf  of  himself  and  others  alleges 
id  proves  that  he  is  in  a  minority  and  cannot  get  the  company  to 
le :  Duckett  v.  Oover  (i) ;  Mason  v.  Harris  (k) ;  Hardy  v. 
'iUon  (Z.) 

Cur.  adv.  wit. 

HoDOES,  J.  The  plaintiff  in  this  case  is  a  shareholder  in  the 
dperial  Banking  Company,  and  states  that  he  sues  on  behalf  of 
mself  and  all  other  shareholders  of  the  company  excepting  the 
iiyidual  defendants,  and  the  defendants  other  than  the  Imperial 
mking  Company  are  Sir  Benjamin  Benjamin,  John  McGee, 
agh  Myles  Phillips,  and  George  Withers,  who  were  directors  of 
6  company,  and  George  Elliot,  who  was  a  vendor  of  certain  land 
rt  of  the  subject-matter  of  the  suit.  It  appears  that  in  the  early 
rt  of  June  1888,  the  directors  of  the  Imperial  Banking  Company 
sired  to  commence  speculation  in  land  on  behalf  of  the  company, 
d  the  defendants  examined  their  articles  of  association  to  see  if 
e  company  had  power  to  transact  such  business  ;  and  not  finding 
them  any  authority  to  do  so,  they  took  steps  to  alter  their  articles 
association  in  such  a  way  as  to  make  the  articles  purport  to  give 
6  directors  authority  to  speculate  in  land.  With  this  object  in 
Bw  there  was  passed  at  a  meeting  of  the  shareholders  of  the 
mpany,  held  on  the  13th  of  June  1888,  a  special  resolution  in 
e  words  following : — 

"The  directors  shall  have  power  to  inveBt  the  funds  of  the  company  in  the 
rchase  of  real  estate  and  to  re-sell  the  same,  with  power  to  allow  any  portion  of 
e  purchase-money  to  remain  on  mortgage,  either  fixed  or  redeemable  by  periodical 
itahnentsy  incladiog  interest  extending  over  sach  term  as  may  be  agreed  upon." 

(*)   59  L.J.  Ch.  616.  (*)    UCh.  D.97. 

(i)   6Ch.D.82.  (Q    8  y.L.R.  (Bq.)  289. 

2N  2 
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1892  That  resolution  was  confirmed  on  the  28th  June  1888,  bat 

Naveitbll  before  that  date  the  manager  of  the  company,  James  Clarke,  who 
Bbkjamik  ^*®  *^^^  *  partner  in  the  firm  carrying  on  business  as  estate  agents 
under  the  name  of  Bradley  &  Curtain,  was  negotiating  with  the 
defendant  Elliot  for  the  purchase  of  a  property  at  the  comer  of 
Lonsdale  and  King  Streets,  and  had  mentioned  the  matter  to 
several  of  the  directors  of  the  defendant  company,  but  casually  only, 
and  not  at  any  meeting  of  the  board  of  directors.  Before  the 
matter  was  mentioned  at  any  meeting  of  the  board  of  directors,  and 
before  any  agreement,  even  oral,  on  the  part  of  the  board  of 
directors  to  purchase  the  land  was  made,  Clarke  entered  into  an 
agreement  with  Elliot  to  purchase  the  land  for  40,0002.  or  there- 
abouts. This  contract  purported  to  be  made  by  Clarke,  not  on 
behalf  of  the  company,  but  on  his  own  behalf;  and  I  find  as  a  fact 
that  that  contract  was  made  by  Clarke,  not  as  agent  for  the 
company,  not  purporting  or  intending  to  act  as  agent  of  the 
company,  but  with  the  knowledge  that  at  that  time  he  was  not 
authorised  to  act  as  agent  for  the  company;  and  I  believe  that 
Elliot  was,  in  fact,  told  this,  and  was  told  that  the  directors  had 
not,  at  that  time,  power  to  make  the  contract  or  to  authorise  its 
being  made,  and  that,  therefore,  Clarke  was  making  the  contract 
himself.  But  I  think  that  it  was  intended  that  the  company 
should  have  thereafter  the  benefit  of  that  contract,  and  I  think 
in  substance  that  that  was  told  to  Elliot.  The  firm  of 
Bradley  &  Curtain,  of  which  Clarke  was  a  member,  received  on 
this  transaction  a  commission  of  480{.  A  deposit  of  2,0001.  was 
paid  by  a  cheque  of  Bradley  &  Curtain's,  drawn  on  the  defendant 
company,  with  which  company  that  firm  had  an  account,  and  on  the 
payment  of  this  cheque  that  account  was  overdrawn  beyond  2,0001. 
I  have  not  expressly  found  whether  Clarke  made  this  contract  on 
his  own  behalf  or  as  agent  of  his  firm,  for  certain  of  his  evidence 
I  am  unable  to  understand,  and  the  view  I  take  renders  it  unneces- 
sary for  me  to  decide  whether  he  bought  as  agent  for  his  firm  or 
whether  he  bought  on  his  own  account,  with  the  intention  that  he 
would  transfer  the  land  to  the  company  when  the  company  should 
have  power  to  take  it  over  from  him.  The  land  having  been  bought, 
there  was  a  meeting  of  the  board  of  directors  on  the  3rd  July,  and 
by  the  minutes  of  that  meeting  it  appears  to  have  been  represented 
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the  directors  by  Clarke  that  the  purchase  had  been  made,  not 
Clarke,  but  by  Bradley  &  Curtain,  and  that  Bradley  &  Curtain  nj 
re  willing  to  transfer  their  rights  and  liabilities  under  the  ^^ 
itract,  and  for  this  liberal  conduct,  as  it  was  called,  the  firm 
leived  the  thanks  of  the  directors.  This  transfer  was  never 
3cuted,  but  instead  of  this  Clarke  executed,  on  the  18th  January 
B9,  an  acknowledgment  and  declaration  that  he  had  bought  this 
)perty  as  agent  for  the  Imperial  Banking  Company,  and  by  the 
ne  document  the  company  made  a  similar  acknowledgment  and 
^laration.  In  my  opinion  that  was  not  a  correct  version  of  what  had 
>viously  taken  place.  What  took  place  was  a  purchase  by  Clarke, 
\  as  agent  for  the  company,  but  for  himself  or  for  his  firm.  A  pay- 
nt  of  6,0001.  was  made  on  the  26th  July  1888,  by  a  cheque  of  the 
endant  company,  and  on  the  8th  August  Bradley  &  Curtain  sent 
Gillott,  Croker  &  Snowden  two  promissory  notes  of  Clarke's, 
\  the  company's,  for  16,000Z.  each.  Some  payments  under  the 
itract  were  afterwards  made  by  the  company,  which,  in  the  view 
ake,  are  not  material  to  specify ;  and  on  these  facts  the  plaintiff 
\A  for  a  declaration  that  this  contract  was  void  and  illegal,  as 
ng  uUra  vires  of  the  powers  of  the  company ;  and  upon  the 
»und  that  it  was  uUra  vires  the  plaintiff  asks  that  the  individual 
endants,  other  than  the  defendant  Elliot,  should  restore  to  the 
npany  all  moneys  paid  in  respect  of  that  contract,  with  interest 
(reon,  and  that  the  company  be  restrained  from  making  any 
ther  payment  on  the  contract.  And  the  plaintiff  further  asks 
it  Elliot  be  directed  to  repay  to  the  company  all  moneys  received 
him  under  that  contract.  It  was  objected  by  the  defendants, 
■er  alia,  that  as  the  company  was  in  liquidation,  and  as  the 
oidator  was  supporting  the  plaintiff's  case,  no  injunction  was 
cessary;  and  if  no  injunction  was  necessary,  then  the  other 
lief  asked  for  by  the  plaintiff  could  only  be  granted  at  the  suit 
the  company ;  and  secondly,  that  the  relief  claimed  could  only 
granted  in  event  of  Clarke  or  the  members  of  the  firm  of 
radley  &  Curtain  being  made  parties  to  this  suit.  Without 
pressing  any  opinion  on  the  first  objection,  I  am  of  opinion  that 
le  second  objection  is  good.  The  foundation  of  all  the  relief 
aimed  in  respect  of  this  contract  is  based  upon  the  contract 
)ing  void  as  being  ultra  vires  the  company.     If  it  is  not  ultra 
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1B92  viresy  the  whole  claim  to  relief  yanishes.      If  it  be  ultra  rtrei, 

Nakeitbij.  ^^^  ^f  ^^6  plaintiff  be  entitled  to  such  a  declaration,  then  the 
plaintiff  may  be  entitled  to  all  the  relief  consequent  upon  it.  But, 
in  my  opinion,  it  would  not  be  right  to  declare  a  contract  void,  as 
illegal  and  ultra  vires^  without  hearing  one  of  the  parties  to  the 
contract,  who  has  an  unmistakable  and  direct  interest  in  maintain- 
ing it  is  not  illegal  and  not  ultra  vires.  And  if  authority  be  wanting 
for  that  proposition,  it  will  be  found  in  the  case  of  Russell  v. 
Wakefield  Waterworks  Co.  {m)y  where  Sir  George  Jessel  says,  at 
p.  481 :— 

'* If  the  subject  matter  of  the  suit  is  an  agreement  between  the 

corporation,  acting  by  its  directors  or  managers,  and  some  other  corporation  or  some 
other  person,  strangers  to  the  corporation,  it  is  quite  proper  and  quite  osual  to  make 
that  other  corporation  or  person  a  defendant  to  the  suit,  because  that  other  corpora- 
tion or  person  has  an  interest,  and  a  great  interest,  in  arguing  the  question  and 
having  it  decided  once  for  all  whether  the  agreement  in  question  is  really  within  the 
powers  or  without  the  powers  of  the  corporation  of  which  the  corporator  is  a  member. 
So  that  in  these  cases  you  must  always  bring  before  the  Court  the  other  corporation  " 

or  person.  I  have  added  these  last  two  words  as  applying  to 
this  present  case.  The  subject  matter  here  is  an  agreement 
between  this  corporation  and  another  person,  and  it  is  in  this 
case  necessary  to  bring  that  other  person  before  the  Court;  that 
other  person,  whether  it  be  Clarke  or  the  firm  of  Bradley  &  Curtain, 
has  not  been  brought  before  the  Court.  Consequently  I  think 
that  so  far  as  the  plaintiff  claims  relief  with  regard  to  that  contract, 
I  cannot  give  him  that  relief  without  the  other  person  or  persons 
being  brought  before  the  Court. 

The  next  claim  the  plaintiff  makes  is  in  respect  of  a  con- 
tract bearing  date  the  6th  October  1888,  between  the  Imperial 
Banking  Company  on  the  one  hand  and  John  Curtain,  one 
of  the  liquidators  of  the  Boyal  Land  Company,  on  the  other 
hand.  By  this  agreement  the  defendant  company  purchased 
from  the  liquidator  of  the  Eoyal  Land  Company  all  the 
land  and  hereditaments  mentioned  in  a  certain  schedule  to  the 
agreement,  together  with  the  rights  and  liabilities  thereunto 
belonging,  for  6,250L,  to  be  paid  for  by  a  certain  number  of  shares 
of  the  defendant  company.  If  the  defendant  company  has  paid  all 
the  money  that  has  to  be  paid  under  that  contract,  and  this  is  an 
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action  or  proceeding  only  to  recover  back  that  money,  and  for  a  1892. 

direction  to  have  it  paid,  then,  in  my  opinion,  the  plaintiff  is  the      "Slseitkll 
wrong  person  to  sue.     The  proper  person  to  sue  would  be  the      bbhAkin 
defendant  company  and  not  the  plaintiff.     This  is  shown  by  some 
of  the  language  in  Russell  v.  Wakefield  Waterworks  Co.  (n),  and 
in  Gray  v.  Lewis  and  Parker  v.  Lewis  (o).     Lord  Justice  James, 
at  p.  1050,  says: — 

"  I  am  of  opinion  that  there  is  a  wrong  plaintiff,  that  there  ib  a  wrong  forum, 
and  that  there  is  no  canse  of  suit  hy  a  right  plaintiff  in  a  right  fornm.  The  hiU 
ihoold  not  haye  heen  filed  by  a  shareholder  on  behalf  of  himself  and  all  the  other 
shareholders.  It  is  very  important  in  order  to  avoid  oppressive  litigation  to  adhere 
to  the  mle  laid  down  in  Moseley  v.  Altion  and  Fosm  V.  Harbottle,  which  cases  have 
alway  been  considered  as  settling  the  law  of  this  Court,  that  where  there  is  a 
corporate  body  capable  of  filing  a  biU  for  itself  to  recover  property  either  from  its 
directors  or  officers  or  from  any  other  person,  that  corporate  body  is  the  proper 
plaintiiF  and  the  only  proper  plaintiff." 

He  goes  on  afterwards  to  explain  why  that  is  so.  So  that  if  all  the 
money  in  this  case  has  been  paid,  and  if  this  be  a  proceeding 
simply  to  recover  that  money  back  for  the  company,  the  company 
should  be  the  plaintiff  and  the  only  proper  plaintiff.  I  do  not 
mean  to  say  that  the  rule  laid  down  in  that  case  is  a  rule  which 
cannot  yield  to  special  circumstances,  and  that  there  may  not  be 
exceptions  to  it ;  for  instance,  if  it  were  not  possible  to  get  the 
company  to  take  proceedings,  or  if  it  were  shown  that  a  majority  of 
the  shareholders  of  the  company  were  against  taking  proceedings ; 
bat  in  the  absence  of  special  circumstances  that  general  rule 
applies  to  this  case.  On  the  other  hand,  if  the  money  has  not 
been  paid  and  the  plaintiff  seeks  a  declaration  that  the  contract  is 
invaUd,  then  the  same  objection  that  answers  the  previous  part  of 
the  claim  answers  this  part  also,  viz.,  that  the  proper  parties  are 
not  before  the  Court. 

Then  as  to  the  third  subject  matter  of  the  claim  against 
the  directors.  With  regard  to  this  part  of  the  claim,  it 
appears  that  the  directors  of  the  company  made  an  arrangement 
with  the  firm  of  Bradley  &  Curtain  by  which  they  advanced  to 
Bradley  &  Curtain  money  or  a  credit  entry  which  enabled  them 
to  make  a  debit  entry,  and  so  have  certain  shares  paid  up  to  11. 
I  do  not  propose  here  to  decide  whether  this  was  an  advance  in  the 
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1892  proper  sense  of  the   term   at  all.      No  money   went   out  of  the 

Nankiybll  coffers  of  the  company,  and  no  money  went  into  the  pockets  of 
Bradley  &  Curtain,  bat  there  was  an  agreement  by  which  the 
company  purported  to  advance  to  Bradley  &  Curtain  a  large  sum  of 
money,  enabling  them  to  have  their  shares  in  the  company,  which, 
at  that  time  were  paid  up  to  2«.  6(i.,  paid  up  to  IZ.,  and  the 
scrip  was  left  with  the  company  as  security  for  payment  by 
Bradley  &  Curtain  of  that  advance  or  so-called  advance.  In  this 
case,  if  this  is  only  a  suit  to  recover  the  money,  I  think  that  the 
same  objection  which  applied  to  the  last  claim  applies  to  this,  viz., 
that  the  proper  plaintiff  would  be  the  company.  If  further  relief 
is  sought,  then  Bradley  &  Curtain  ought  to  be  parties  to  this  suit, 
and  I  think  probably  the  proper  relief  would  be  to  cancel  the  whole 
transaction  and  put  the  parties  exactly  as  they  were.  The  company 
has  got  the  scrip ;  has  also  got  the  debit  entry  and  the  credit  entry, 
and  the  whole  transaction  was  ultra  vires,  and  it  should  be  wiped 
out,  and  all  the  persons  interested  should  be  parties  to  the  suit. 
In  any  event  in  seeking  to  recover  the  money  the  action  is  wrongly 
conceived,  as  the  company  ought  to  be  plaintiff,  and  if  other  relief 
is  sought  then  the  other  person  or  persons  should  be  before  the 
Court.  I  therefore  think  that  I  should  strike  out  the  suit  for  want 
of  pai'ties,  and  I  shall  strike  it  out,  without  costs,  except  as  against 
Elliot.  As  I  think,  however,  that  there  was  a  perfectly  valid 
contract  between  Elliot  and  Clarke,  I  think  that  he  ought  to  get 
his  costs. 

Solicitor  for  plaintiffs :  Manton. 
,    Solicitors  for  defendant  Elliot :  Gillott,  Croker,  Snowden  d  Co* 
Solicitors  for  defendant  company :  Bolger  dt  Miller. 
Solicitors  for  other  defendants  :  Hart  dt  Benjamin, 
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Ik  thb  Will  of  JOHN  HAINES,  Dbobabbd.  1892 

PINCOTT  «.  FARRINGTON.  f^  Jg] 


WUl — ChairiUAU  bequest — Charity  eecuing  to  exist — Cy  pres  doctrine — Lapse — 
Compromise  for  benefit  of  charity — Sanction  of  Court. 

Where  a  testator  makes  a  gift  to  a  particular  charitable  institution  which  fietils  by 
reason  of  the  institution  having  at  the  date  of  his  death  ceased  to  exist,  the  legacy 
will  lapse,  and  will  not  be  administered  ey  presy  and  if  it  is  doubtful  whether  the 
institution  has  ceased  to  exist,  the  Court  will  sanction  a  compromise  made  bona  fide 
between  persons  who,  by  order  of  a  judge,  represent  respectively  the  institution  and 
the  testator's  next  of  kin. 

OsiaiNATiNG  Summons. 

This  was  a  summons  referred  into  Court  to  determine  who 
was  entitled  to  a  share  in  the  residuary  estate  of  the  testator.  The 
deceased  died  on  the  26th  May  1890,  leaving  a  will,  executed  on 
the  12th  July  1887.  The  value  of  the  estate  was  70,0002.  and 
upwards.  The  testator,  after  disposing  of  a  portion  of  the  estate 
by  his  will,  bequeathed  the  residue,  which  amounted  to  about 
35,0002.,  to  be  equally  divided  between  the  Melbourne,  the  Geelong, 
and  the  Colac  Ladies'  Benevolent  Societies.  There  being  some 
doubt  whether  this  last  mentioned  society  had  not  ceased  to  exist 
at  the  time  of  the  death  of  the  testator,  Frederick  B.  Pincott,  the 
trustee  and  executor  under  the  will,  took  out  the  present  originating 
summons  for  the  purpose  of  obtaining  the  decision  of  the  Court  as 
to  who  was  entitled  to  the  one-third  of  the  residue  bequeathed 
to  this  society.  The  defendants  upon  such  summons  were 
Mrs.  Elizabeth  Jane  Farrington,  once  the  secretary  and  treasurer 
of  the  Colac  Ladies'  Benevolent  Society,  who,  by  order  of  a  judge, 
represented  the  Society,  Mrs.  Susannah  Bridget  Enowling,  a  next  of 
kin  of  the  deceased,  who,  by  a  similar  order,  represented  all  the 
next  of  kin,  and  the  Attorney-General. 

A.  Campbell  and  WeigaU  for  the  plaintiff — If  the  society  was 
in  existence  when  the  testator  died,  and  is  still  in  existence,  the 
society  would  be  entitled  under  the  will.  If  it  had  ceased  to  exist 
at  the  time  of  the  testator's  death  the  next  of  kin  of  the  testator 
woold  take  as  on  an  intestacy :  Fisk  v.  The  Attorney  General  (a). 
If  the  society  was  in  existence  at  the  testator's  death,  and  had 
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since  and  before  payment  ceased  to  exist,  the  Attorney-General 
would  be  entitled  to  administer  the  share  cy  pres,  if  any  general 
charitable  purpose  was  intended  by  the  testator,  or,  failing  that, 
the  next  of  kin  would  be  entitled  :  Re  Slevin  (b). 

A.  Skinner  and  McGuire  for  the  defendant  Mrs.  Farrington— 
The  gift  of  the  testator  was  not  to  a  general  charitable  purpose,  but 
to  a  particular  institution,  and  if  it  failed  by  reason  of  the  institu- 
tion having  ceased  to  exist,  the  legacy  would  lapse  and  would  not 
be  administered  cy  pres  :  Re  Ovey  (c).  As  between  the  defendants 
Mrs.  Farrington,  as  representing  the  institution,  and  Mrs.  Knowling, 
as  representing  the  testator's  next  of  kin,  a  compromise  has  been 
arrived  at,  subject  to  the  approval  of  the  Court,  by  which  each  will 
take  a  moiety  of  the  third  of  residue,  amounting  to  about  12,0001., 
bequeathed  to  the  Colac  Ladies'  Benevolent  Society.  If  there  is 
reasonable  doubt  as  to  which  of  the  parties  is  entitled  to  the  share, 
and  it  is  shown  to  be  for  the  benefit  of  the  society,  the  Court 
will  sanction  such  a  compromise :  The  Attorney-General  v. 
Launderfield  {d) ;  The  Attorney -General  v.  Corporation  of 
Exeter  (e) ;  Andrew  v.  Merchant  Taylors'  Company  (/) ;  Attorney- 
General  y.  Corporation  of  Ludlow  (g).  We  would,  therefore,  ask 
the  Courl  to  refer  the  matter  to  the  chief  clerk  to  inquire  and 
report  whether  the  compromise  would  be  for  the  benefit  of  the 
society,  and  to  inquire  and  report  who  were  the  testator's  next  of 
kin  at  the  time  of  his  death. 

Hayes  and  WanHss,  for  the  defendant  Mrs.  Enowling,  referred 
to  Attorney-General  v.  Boucherett  Qi)  as  to  the  Court  sanctioniog 
a  compromise  for  the  benefit  of  a  charity* 


Sprigg  for  the  Attorney-General. 


Cur.  adv,  vuU, 


July  18.  a'Beokett,  J.     This  is  an  originating  summons  to  determine 

the   application   of  a   share   in   the   residuary  estate  of  the  late 
John  Haines,  which  he  bequeathed  to  the  Colac  Ladies'  Benevolent 


{h)    1891, 1  Ch.  878;  1891,  2  Ch.  286. 

(c)  29Ch.D.660. 

(d)  8  Sw.  416  ». 

(e)  2Rai8.  45. 


(/)  7  Ves.  223. 
(g)  6  Jar.  1008. 
{h)    25  Bear.  116. 
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The  difficulty  which  the  executor  has  to  meet  is  caused 
by  doubts  as  to  whether  this  society  had  ceased  to  exist  at  the  time 
of  the  testator's  death,  and  in  order  to  solve  it  he  brings  before  the 
Court,  Mrs.  Elizabeth  Jane  Farriugton,  who  was  once  the  secretary 
and  treasurer  of  the  society,  Mrs.  Susannah  Bridget  Knowling, 
a  niece  of  the  testator,  supposed  to  be  his  only  next  of  kin,  and  A' Beckett,  J. 
Her  Majesty's  Attorney-General.  A  representative  order  has  been 
made,  authorising  Mrs.  Farrington  to  defend  on  behalf  of  the 
institution.  When  the  cause  came  on  for  hearing,  counsel  for  the 
instituiion  and  for  the  next  of  kin  stated  that  witnesses  were  not 
in  attendance,  as  a  compromise  had  been  agreed  to  by  the  parties, 
which  the  Court  would  be  asked  to  sanction.  The  nature  of  the 
difficulty  was  then  stated,  and  authorities  were  cited  to  show  that 
in  a  case  like  the  present,  where  the  gift  of  the  testator  was  not  to 
a  general  charitable  object,  but  to  a  particular  institution,  if  the 
gift  to  the  institution  failed  by  reason  of  the  institution  having 
ceased  to  exist  at  the  time  of  the  testator's  death,  the  legacy  would 
lapse  and  would  not  be  administered  cypres  :  In  re  Ovey  Broadbent 
V.  Barrow  (i),  and  cases  commented  on  in  S levin  v.  Hepburn  (k), 
sustain  this  position.  Counsel  for  the  Attorney-General  did  not 
contest  it  or  urge  that  there  was  a  gift  which  could  be  administered 
cy  pres  if  the  society  was  not  in  existence  at  the  death  of  the 
testator.  I  decide  that  the  right  to  this  legacy  lies  between  the 
institution  and  the  next  of  kin  of  the  testator.  I  assume  that  the 
Attorney-General  will  not  ask  for  costs,  and  therefore  that  he  will 
not  attend  any  further  proceedings  in  this  matter.  The  proposed 
compromise  is  that  the  charity  and  the  next  of  kin  shall  divide  the 
legacy,  and  a  deed  has  been  handed  in,  specifying  the  terms 
agreed  upon.  I  have  been  asked  to  refer  to  the  chief  clerk  to 
inquire  whether  the  proposed  compromise  would  be  for  the  benefit 
of  the  Colac  Ladies'  Benevolent  Society,  and  it  is  suggested  that 
evidence  should  be  brought  before  him  as  to  the  existence  and 
alleged  ceasing  to  exist  of  the  society,  which,  if  it  expired,  has 
been  resuscitated,  and  is  now  represented  by  Mrs.  Farrington.  On 
the  affidavits  before  me  and  on  the  readiness  of  Mrs.  Farrington  to 
aeeept  half  instead  of  all  the  legacy  on  behalf  of  the  society  she 
represents,  I  have  evidence  sufficient  to  satisfy  me  that  doubt  exists 
(f)  29  Cb.  D.  Seo.  (k)  1801, 1  Ch.  878. 
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as  to  the  society  having  been  in  existence  at  the  testator's  death. 
I  do  not  see  what  inquiry  the  chief  clerk  could  satisfactorily 
undertake,  which  would  enable  him  to  advise  as  to  the  propriety  of 
a  compromise.  If  evidence,  in  addition  to  that  before  me,  as  to 
the  continuance  of  the  society  is  to  be  given  before  him,  that 
evidence  may  solve  the  doubt,  and  enable  the  chief  clerk  to  certify 
either  that  the  institution  or  the  next  of  kin  is  entitled,  and  in  that 
event  the  compromise  could  not  be  approved  of.  If  the  institution 
were  found  to  be  entitled  to  all  it  could  not  properly  take  half. 
The  next  of  kin  could,  of  course,  do  what  she  pleased  with  her  own, 
but  if  she  were  found  entitled  she  should  not  be  required  to  give 
half  to  the  charity.  The  chief  clerk  should  not  be  asked  to  take 
evidence  on  a  matter  which  he  is  not  asked  to  decide,  in  order  that 
he  may  say  he  is  unable  to  decide  it.  Satisfied  as  I  am  of  the 
bondjides  of  the  compromise,  I  can  sanction  it  without  a  reference 
to  the  chief  clerk.  In  speaking  of  the  bondjides  of  the  compromise, 
I  mean  that  there  is  no  ground  for  suspecting  that  it  has  been 
brought  about  by  any  secret  stipulation  for  private  benefit,  or  that 
it  is  other  than  what  it  appears  to  be — a  disinterested  exercise  of 
discretion  on  behalf  of  the  charity.  The  case  therefore  seems  to  me 
much  the  same  as  if  a  doubt  had  arisen  as  to  whether  or  not  an 
individual  to  whom  a  legacy  had  been  bequeathed  was  alive  or  dead 
at  the  date  of  a  testator's  death.  Supposing  the  administrator 
and  only  next  of  kin  of  this  person  to  be  plaintiff  in  an  action  in 
which  the  person  who  would  take  the  amount  of  the  legacy  if  it 
lapsed  was  a  defendant,  there  would  be  nothing  to  prevent  this 
defendant  and  plaintiff  compromising  the  action  by  dividing  the 
legacy  to  which  one  or  other  was  entitled.  A  similar  division 
is  provided  for  by  the  compromise  now  proposed,  and  I  see  no 
objection  to  the  Court  giving  effect  to  it  if  Mrs.  Enowling  is,  as 
she  asserts  herself  to  be,  the  sole  next  of  kin.  Upon  this  subject 
an  inquiry  is  asked  which  I  shall  direct.  The  order  I  propose  to 
make  is  as  follows : — Declare  that  the  legacy  bequeathed  to  the 
Colac  Ladies'  Benevolent  Society  lapsed,  if  the  society  was  not  in 
existence  at  the  death  of  the  testator,  and  should  not  be  administered 
cy  pres  for  charitable  purposes,  and  that  the  next  of  kin  of  iha 
testator  would  be  entitled  thereto ;  that  a  compromise  having  been 
agreed  upon  by  deed,  dated  the  2Srd  day  of  May  1892,  between 
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£.  J.  Farrington,  authorised  to  defend  this  action  on  behalf  of  the 
Society,  of  the  one  part,  and  S.  B.  Enowling,  alleging  herself  to  be 
the  sole  next  of  kin  of  the  testator,  of  the  other  part,  the  only 
enquiry  now  directed  be  that  the  chief  clerk  shall  inquire  who  were 
the  next  of  kin  of  the  testator  entitled  in  distribution  at  the  date  of 
his  death.     Beserve  further  directions  and  costs.     Liberty  to  apply. 

Solicitors  for  plaintiff :  Davies^  Campbell  dk  Davies. 
Solicitor  for  defendant  Farrington :  Skinner. 
Solicitor  for  defendant  Blnowling:  Permezel  for  Whyte,  Geelong. 
Solicitor  for  Attorney-General :  Ouinness^  Grown  Solicitor. 

A.  J.  A. 
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WHITTLESEA  LAND  COMPANY  v.  GUTHEIL,  and  GRIFFITHS  v. 
WHITTLESEA  LAND  COMPANY. 

Cempamg^ — Provinonal  directors,  fnierepresentatian  by — Frotpectue,  murepresenta- 
tkm  hy — MierepreeentaHou — Concealment  of  vendor — Action  by  compamy  for 
oalU — Defence — Aation  by  shareholder  for  relief— Delay — Laches — Winding 
V- 

MisrepTesentation  by  provisional  directors  adyising  persons  to  apply  for  shares 
in  a  company  about  to  be  formed  who  pose  as  disinterested  adyisers,  and  conceal 
the  &et  that  they  are  the  Tenders  of  land  which  the  company  is  being  formed  to 
pnrchasef  is  no  answer  to  an  action  by  the  company  for  calls,  nor  any  ground  of 
action  against  the  company  itself,  though  it  may  be  against  the  prorisional  directors 
deeeiTing  them. 

Misrepresentation  in  the  prospectus  of  a  company  which  did  not  disclose  the  fiust 
that  the  persons  therein  described  as  provisional  directors  were,  with  one  or  two 
exceptions,  vendors  to  the  proposed  company,  though  it  might  be  gn^ound  for  rescind- 
ing the  contract  of  purchase,  if  action  had  been  promptly  taken  by  the  company  on 
discovering  that  the  provisional  directors  were  the  vendors,  is  no  ground  of  defence  by 
t  shareholder  to  an  action  for  calls,  nor  any  ground  for  claiming  relief  against  the 
company. 

Misrepresentations  in  the  prospectus  of  a  company  as  to  the  advantages  and  value 
oft  property  offered  for  sale  to  the  company  when  formed,  in  order  to  form  a  ground 
of  relief  by  shareholders,  must  have  operated  as  material  inducements  to  them  to 
take  shares,  but  even  if  material,  the  right  to  relief  will  be  lost  if  their  actions  are 
not  brought  before  the  liquidation  of  the  company,  and  may  be  lost  prior  to  liquida- 
tion by  their  conduct  before  oomplaining  and  delay  in  complaining,  if  it  has  induced 
other  innocent  shareholders  and  creditors  to  alter  their  position. 

GONSOLIDATBD   AOTION. 

The  Whittlesea  Land  Company  brooght  an  action  against 
Gntheil  and  several  other  members  of  the  company  for  calls  dne 
by  them  as  shareholders,  in  which  the  defendants  alleged  that  they 
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had  been  indoced  to  take  shares  by  misrepresentations  made 
by  provisional  directors  of  the  company  and  misrepresentatioDs  in 
the  prospectus  of  the  company,  and  connterclaimed  a  return  of 
their  money  paid  for  the  shares. 

Some  of  the  shareholders  also  brought  a  separate  action  claiming 
relief  on  similar  grounds,  and  these  two  actions  were  consolidated. 

The  facts  and  arguments  sufficiently  appear  in  the  judgment. 

Helm  and  Hobday  for  the  company. 

Neighbou/r  and  Oeogkegan  for  the  defendants  in  the  first  action, 
and  the  plaintiJOTs  in  the  second. 

Cur,  adv,  wlU 

a'Beoeett,  J.  This  is  a  consolidated  action  in  which  a 
company  in  liquidation  sues  seyeral  of  its  members  for  calls.  The 
defendants  say  that  they  were  induced  to  take  shares  by  misrepre- 
sentation in  the  prospectus,  and  by  other  verbal  misrepresentations, 
and  they  counterclaim  the  return  of  money  paid  to  the  company  for 
their  shares.  One  ground  of  complaint,  that  they  had  applied  for 
a  one  thousand  pounds  share,  and  had  been  given  ten  shares  of  one 
hundred  pounds,  was  abandoned  at  the  hearing.  The  various  mis- 
representations alleged,  though  slightly  varying  as  regards  different 
defendants,  may  be  divided  into  three  classes.  Firstly,  misrepre- 
sentation by  provisional  directors  advising  them  to  apply  for  shares, 
posing  as  disinterested  advisers,  and  concealing  the  fact  that  they 
were  vendors  to  the  company.  Secondly,  misrepresentation  in  the 
prospectus  which  did  not  disclose  the  fact  that  the  persons  therein 
described  as  provisional  directors  were,  with  one  or  two  exceptions, 
vendors  to  the  proposed  company.  Thirdly,  misrepresentation  in 
the  prospectus  as  to  the  advantages  and  value  of  the  property 
offered  for  sale.  Dealing  with  the  first  class  of  misrepresentation, 
this  if  proved  would  not  afford  any  defence  to  an  action  for  calls  by 
the  company,  or  any  right  of  action  against  the  company.  So  fitf 
as  I  am  aware,  it  is  only  in  our  courts  that  relief  has  been  given  to 
a  persoi^  induced  to  become  a  member  of  a  company,  or  of  a  priyate 
partnership,  on  the  ground  that  he  has  been  so  induced  by  the 
advice  of  a  person  professing  to  be  disinterested,  but  in  truth 
interested,  and  in  each  case  in  which  relief  has  been  given  it  has 


Digitized  by 


Google 


VOL.  XVIII.] 


LV  &  LVI  VICT. 


669 


been  as  againBt  the  individaal  adviser,  not  as  against  the  company,  or 
the  partnership  whose  right  to  hold  the  plaintiff  to  his  engagements 
as  a  member  of  a  company,  or  of  the  partnership,  has  been  distinctly 
recognised:  See  BaUantyne  v.  Raphael  (a),  and  Curwen  v.  The 
Yan  Yean  Land  Co,  (b),  the  first  and  last  decided  of  these  cases. 
The  remedy  of  each  of  the  defendants,  if  he  has  any,  as  to  this 
branch  of  the  case  is  against  the  person  who  deceived  him,  not 
against  the  company. 

Coming  to  the  second  class  of  misrepresentation,  the  non* 
disclosure  in  the  prospectus  of  the  fact  that  the  provisional 
directors  were  vendors  to  the  company,  no  case  has  been  cited 
in  which  concealment  of  this  kind  has  given  the  right  to  an 
individual  shareholder  to  withdraw  from  the  company.  Askew's 
Caee  (c),  relied  upon  by  the  defendants,  was  a  case  of  statutory 
fraud,  depending  altogether  upon  whether  sec.  88  of  80  &  81  Yict., 
c.  181 — not  in  force  here — had  been  complied  with.  In  Erlanger 
V.  New  Sombrero  Phosphate  Co.  ((i),  in  which  the  interests  of  the 
directors  as  vendors  had  been  concealed,  the  company  was  suing  the 
vendors  to  set  aside  the  purchase  of  their  property,  and  it  was  set 
aside  on  the  ground  that  the  company  never  had  an  opportunity  of 
exercising  through  disinterested  directors  fair  and  independent 
judgment  upon  the  subject  of  the  purchase.  There  was  an  absence 
of  any  contracting  mind  operative  on  behalf  of  the  company  to 
determine  whether  the  bargain  was  one  which  it  could  advan- 
tageously enter  into.  Those  put  forward  as  acting  for  the  company 
had,  as  vendors,  an  interest  adverse  to  the  company,  for  whom  they 
professed  to  act  in  completing  the  purchase.  In  the  present  case 
the  price  to  be  given  for  the  property  is  set  out  in  the  prospectus, 
and  also  the  fact  that  the  vendors  take  half  the  purchase  money  in 
shares,  but  the  mode  by  which  the  price  has  been  fixed  is  not 
stated.  Persons  invited  to  become  shareholders  are  not  told  that 
the  provisional  directors  are  asking  the  company  to  buy  their  own 
land  at  a  price  which  they  have  themselves  fixed,  and  the  present 
ease  seems  to  be  within  the  principle  of  Erlanger's  Case ;  so  that 
the  company  might  have  rescinded  the  contract  of  purchase,  if  it 
had  come  to  the  Court  promptly  on  discovering  that  the  provisional 
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directors  were  the  vendors.  But  it  does  not  follow  from  this  that 
an  individual  shareholder  can  on  the  same  ground  rescind  his 
agreement  with  the  company.  The  defendants  treat  the  prospectus 
as  the  misrepresentation,  not  of  the  promoters,  but  of  the 
company.  It  is  difficult  to  understand  how  the  company  can 
be  both  deceiver  and  deceived  in  this  matter ;  how,  having  itself 
the  right  to  rescission  because  the  promoters  have  concealed 
their  interests  as  vendors,  the  individual  applicant  for  shares 
can  rescind  his  contract  with  the  company  on  the  ground  that 
the  company  has  concealed  that  of  which  it  was  ignorant.  Bat 
assuming  that  the  defendants  might  have  rescinded  immediately 
on  their  discovery  of  the  relation  in  which  the  provisional  directors 
stood  to  the  company  as  vendors,  this  right  might  be  lost  by  delay  in 
asserting  it,  or  by  conduct  inconsistent  with  its  subsequent  assertion. 
The  third  class  of  misrepresentation  relied  upon  is  of  a 
much  simpler  description.  The  prospectus  said — **  The  railway  to 
Whittlesea  is  to  be  opened  next  January.  The  completion  of  the 
line  will  bring  Whittlesea  within  an  hour's  ride  of  the  city.  The 
property  adjoins  land  which  has  recently  changed  hands  as  high  as 
100{.  per  acre.  Every  block  has  extensive  frontages  to  main 
Government  roads."  As  a  fact  the  railway  was  not  opened  until 
the  following  November,  and  when  opened  the  train  took  more  than 
an  hour  and  a  half  to  reach  the  city.  The  land  spoken  of  as 
adjoining  was  more  than  a  mile  away  from  any  land  of  the  company. 
One  block  of  the  company's  land  had  only  one  frontage  to  a 
Government  road,  and  what  was  shown  on  the  prospectus  plan  as  a 
road  forming  its  eastern  boundary  was  in  fact  a  river.  These  are 
the  graver  misrepresentations  alleged;  others  less  serious  were  also 
complained  of.  It  is  unlikely  that  representations  such  as  these 
operated  as  material  inducements  to  take  shares.  They  were  not 
representations  which  could  be  described,  as  in  Henderson  v. 
Lacon  (e),  as  misrepresentations  lying  at  the  root  of  the  contract. 
But  taking  them  to  be  material,  I  have  to  consider  the  answer  to 
the  complaint  now  made  in  respect  of  them,  which  is  afforded  by 
delay  in  coming  forward  to  complain  and  conduct  before  complaint. 
An  answer  which,  if  good  as  to  the  third  class  of  misrepresentation, 
would  be  good  as  to  the  first  and  second  classes.    When  a  company 

(tf)  L.B.  6  £q.  240. 
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in  liquidation  it  is  too  late  for  its  members  to  bring  an  action  to  i 

cape  from  liability  on  the  strength  of  objections  such  as  are  raised  whi 
)re:  Burgess's  Case  (/).  The  rights  of  innocent  shareholders  ^ 
id  creditors  have  to  be  considered.  But  besides  this,  which  may  ^u 
I  called  an  absolute  bar  after  winding  up  has  actually  conmieuced,  Gbi 
ere  is  a  discretionary  bar  when  winding  up  is  impending,  or  there  ^^^ 
.8  been  unexplained  delay  in  proceeding :  See  Tennent  v.  City       ^^ 

Glasgow  Bank  (g) ;  Heymann  v.  European  Central  Railway  a* Be 
?.  (A) ;  Directors^  etc.,  of  Central  Railway  of  Venezuela  v. 
isch  (t).  The  defendants  first  entered  upon  litigation  after  notice 
d  been  given  of  a  meeting  to  pass  a  resolution  for  winding  up  the 
mpany  voluntarily,  but  before  the  meeting  was  held  at  which  the 
solution  was  passed.  Some  time  before  thi^  meeting  a  resolution 
r  winding  up  voluntarily  had  been  passed  at  a  preceding  meeting, 
it  it  was  inoperative  by  reason  of  some  informality  in  convening 
e  meeting.  It  is  therefore  manifest  that  the  defendants  did  not 
me  to  the  Court  until  they  knew  that  the  difficulties  of  the 
mpany  had  become  insuperable,  and  that  their  withdrawal  from 
e  company  would  be  injurious  to  their  fellow  shareholders  and  to 
editors.  The  defendants  obtained  their  shares  about  August 
188.  They  did  not  bring  their  actions  to  be  relieved  from  their 
ares  until  October  1890.  In  the  interval  there  had  been  a  great 
cline  in  the  value  of  land.  Arrangements  had  been  made  with 
me  of  the  vendors  under  which  they  took  back  part  of  the  land 
Id.  Other  land  of  the  company  had  been  sold  under  a  scheme 
Btributing  it  amongst  members  of  the  company,  to  which  several 

the  defendants  were  parties.  Meetings  of  the  company  were 
)ld  soon  after  its  formation,  and  were  attended  by  some  of  the 
sfendants,  at  which  the  fact  that  the  provisional  directors  were 
tndors  to  the  company  had  been  openly  spoken  of.  In  the  con- 
acts  with  the  company  there  was  no  concealment  of  the  names  of 
le  persons  interested.  In  the  early  part  of  1889  Mr.  Fairbrother, 
le  of  the  defendants,  was  in  active  correspondence  with  a  view  to 
ligation,  based  on  the  relations  of  the  vendors  to  the  company, 
ome  of  the  defendants  had  been  hovering  about  the  Court  for  a 
mg  time  before  they  ventured  in.     That  which  ultimately  decided 

(/)  15  Ch.  D.  507.  (h)    L.R.  7  Eq.  154. 

{g)   L.B.  4.  App.  Gas.  615.  (i)     L.R.  2  E.  &  1.  App.  99. 
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them  to  enter  appears  to  have  been  the  good  f( 

Harper,  who  in  an  action  against  the  compan} 

^^'       eating  himself  on  the  ground  that  he  had  recei 

"Ih       hundred  pounds  instead  of   one   for  a   thout 

TH8      defendants  suffered  from  a  similar  grievance,  \ 

1B8EA     ^^  ^^^^^  defences  to  this  action,  but  was  abai 

Co.       waived  their  right  to  complain.     Two  of  the  del 

u,  J.    and  Mr.  Fairbrother,  consulted   with  Mr.   L 

shareholder,  in  the  early  part  of  1889  as  to  lit 

the  matters  now  complained  of.     As  a  witnes 

says : — "  They  wished  to  show  me  how  I  had  goc 

relief,  and  if  I  was  successful  they  said  they  ¥ 

on  the  strength  of  my  success.    I  said  it  would 

me  to  go  about  this  matter  alone,  and  I  wishec 

me ;  but  they  would  not,  and  so  I  said  I  wouk 

with    the   promoters   and   try    and    make   ik 

reduce  our  liabilities,  and  get  out  of  it  the  I 

Mr.  Longbottom  was  subsequently  elected  a  < 

to  carry  out  these  objects.     It  would  be  an  inji 

other  shareholders  in  his  position,  if  at  this  1 

left  to  discharge  the  liabilities  of  the  company 

were  changed  from  contributories  into  credit 

by  the  success  of  their  counterclaims.     The 

delay  are  the  same  as  to  all  the  defendants 

applies  more  strongly  to  some  than  to  others. 

think  that  they  have  come  at  a  time  and  under 

should  preclude  them  from  relief.     It  would  n 

permit  them  to  get  rid  of  their  responsibilities 

company.     I  therefore  give  judgment  for  the 

and  judgment   for  plaintiff  on   counterclaim 

defendants.      In    one   or   two   instances   the 

admittedly  showed  that  the  amount  claimed  for 

stated  in  the  writ ;  these  errors  will  be  rectified 

judgment. 

Solicitors  for  company :  Strongman  d  Crau 
Solicitors  for  defendants  in  first  action  and 
action  :  Tnthilly  Oeoghegan  d  Perry, 
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In  bb  martin  CLOHESSY,  Dbcbased.  1892 

Fraeliee  probate — Orant  of  adminittration — Letters  not  issued  within  three  months 

— Lapse  of  order  —Reg,  Gen.^  23rd  June,  1873,  r.  13 — Subsequent  grant,  Hodges,  J, 

Where  administration  of  an  estate  has  been  granted  and  has  lapsed  under  Reg. 
Qen.,  23rd  Jnne  1873,  r.  13,  becaase  the  issue  of  letters  of  administration  has  not 
been  procured  within  three  months  of  the  grants  letters  of  administration  subse- 
qoently  granted  to  a  creditor  need  not  mention  the  fact  of  the  previous  grant. 


Motion  for  adrainistration  of  the  estate  of  Martin  Clohessy, 
deceased,  to  a  creditor  John  Henry  Teague,  there  having  been  a 
previous  grant  of  administration  to  the  widow,  who  was  unable  to 
obtain  the  necessary  sureties. 

HayhaU  for  the  motion — The  previous  order  for  administration 
to  the  widow  was  made  on  the  7th  May  1891,  and  under  the  rules 
Reg.  Gen.,  28rd  June  1878,  r.  18,  that  grant  has  lapsed,  as  letters 
of  administration  were  not  taken  out  within  three  months  of 
obtaining  the  order.  The  Registrar  of  Probates  has  raised  the 
question  whether  administration  to  the  present  applicant  should 
mention  the  previous  grant. 

HoLBOTD,  J.  (after  reading  the  rules).  I  do  not  think  it 
necessary  to  mention  anything  about  it. 

Solicitors :  Smart  dk  Walker, 

A.  J.  A. 


Ik  bb  WARBEM  k  CO.,  Expabti  GORDON.  P.O. 

Insolvency — Assignment  by  creditor  of  debt  qfler  sequestration  of  debtor's  estate —  ^^^ 

Notice — Might  to  prove,  June  16 

A  creditor  assigned  his  debt  after  the  sequestration  of  his  debtor's  estate.  No 
notice  of  the  assignment  was  given  either  to  the  debtor  or  to  his  trustee  in  insolrency. 

Seld,  that  the  creditor  assignor  could  prove  in  his  own  name  for  the  fimount  of 
his  debt  against  the  insolvent  debtor's  estate. 

Appeal  from  the  Court  of  Insolvency,  Melbourne. 

This  was  an  appeal  by  MacLachlan  &  Go.  from  an  order  made 
by  the  judge  of  the  Court  of  Insolvency,  Melbourne,  upon  an 
application  made  by  Donald  Gordon,  proxy  of  H.  Punshon  &  Co.^ 

20  2 
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F.c.  whereby    it   was   ordered   that   the  proof    of    debt    of   the    said 

18^2  MacLachlan  &  Co.  against  the  insolvent  estate  of  Warren  &  Go. 

^~  be  rejected  with  costs. 

Waerbn,  It   appeared   that   on  the  petition    of    Jacobs,    Hart   &   Co. 

GoBDON.  an  order  nisi,  dated  the  8th  March  1892,  was  granted  for  the 
compulsory  sequestration  of  the  estate  of  Warren  &  Co.  Ou 
the  25  th  March  1892  this  order  was  made  absolute.  On  the 
2nd  April  1892  MacLachlan  &  Co.  put  in  their  proof  of  debt, 
which  amounted  to  160L  6s.  4d.,  balance  due  on  two  promis- 
sory notes  and  a  cheque  made  by  the  insolvents  Warren  &  Co. 
On  the  28rd  April  1892,  notice  on  behalf  of  Daniel  Gordon,  proxy 
for  Funshon  &  Co.,  was  given  to  MacLachlan  &  Co.  of  his  intention 
to  apply  to  the  Insolvency  Court  that  their  proof  of  debt  be  rejected, 
expunged,  or  reduced,  with  costs  against  them  on  the  grounds  that 
no  debt  was  due  to  them,  that  the  insolvents  did  not  make  the 
cheque  and  promissory  notes  referred  to  in  the  proof,  and  that  the 
proof  and  appointment  of  proxy  were  bad  and  illegal.  At  the 
hearing  of  this  application  before  the  Lisolvency  Court  it  appeared 
that  these  promissory  notes  and  cheques  had  been  given  to 
MacLachlan  &  Co.  for  goods  supplied  by  them  to  the  insolvents, 
Warren  &  Co.  It  also  appeared  that  on  the  25th  March  1892,  the 
day  when  the  order  nisi  sequestrating  Warren  &  Co.'s  estate  was 
made  absolute,  the  firm  of  MacLachlan  &  Co.  had  assigned  the 
whole  of  their  estate  to  one  H.  D.  Hart  and  others.  It  was 
admitted  that  the  debtors  Warren  &  Co.,  and  the  assignees  in  their 
insolvency,  had  not  received  any  notices  from  the  trustees  of  the 
assignment.  On  these  facts  an  order  Was  made  rejecting  the  proof 
of  debt  with  costs,  and  from  that  order  the  present  appeal  was  made 
on  the  ground  that  this  assignment  did  not  take  away  the  appellant's 
right  of  proof,  as  it  was  made  subsequent  to  the  sequestration. 

Weigall  for  the  appellants — The  appellants  are  entitled  to  prove 
their  debt.  It  cannot  be  said  that  they  are  not  creditors  of  the 
insolvent  simply  because  between  them  and  a  third  party  there 
happens  to  be  a  deed  of  assignment.  This  assignment  was  made 
after  the  date  of  the  insolvency,  and  sees.  106  and  114  of  the 
Insolvency  Act  1890  show  that  all  creditors  may  prove,  and  the 
appellants  were  creditors  at  the  time  of  date  of  the  order  nisi. 
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Bryant  for  Gordon  respondent — By  this  assignment  the 
reditors  assigned  everything  they  had  ;  the  Assignee  should  have 
iken  proceedings  in  the  assignor's  name. 

[HoDQES,  J.  The  debtor  is  the  debtor  of  the  assignor  until 
otice  has  been  given.] 

HiGiNBOTHAH,  C.J.,  delivered  the  judgment  of  the  Court 
BboiNBOTHAM,  C.J.,  HoLROYD  and  Hodges,  JJ.]  .  The  statement 
r  his  reasons  by  the  learned  judge  in  addition  to  his  notes  of 
ndence  in  this  case  is  not  such  a  statement  of  reasons  as  is 
iquired  by  sec.  11  of  the  Insolvency  Act  1890.  It  merely  states 
le  decision  of  the  learned  judge.  He  says: — "The  principal 
aestion  before  me  was,  Should  the  assignor  or  assignee  of  a  debt 
lat  had  been  assigned  prove  in  insolvency  ?  "  It  is  greatly  to  be 
jgretted  that  the  learned  judge  did  not  give  his  reasons.  We 
link  that  on  the  facts  the  creditors  appellant  had  a  right  to  prove 
Q  this  estate  for  the  amount  of  these  promissory  notes  and  this 
beque.  They  were  the  holders  of  these  instruments  at  the  time 
r  the  insolvency  when  the  order  nisi  was  made.  They  proved  on 
)e  2nd  April,  but  before  they  proved  they  had  executed  a  deed  of 
ssignment.  That  was  done  after  the  order  nisi  was  made  absolute, 
[o  notice  was  proved  to  have  been  given  to  the  debtor  insolvent  of 
16  assignment  by  these  creditors  or  to  the  trustees ;  until  notice 
as  given  to  the  debtor  the  title  of  the  assignees  of  these  creditors 
ould  not  be  perfect.  The  assignees,  after  the  execution  of  the 
eed,  would,  no  doubt,  derive  an  equitable  title  to  the  property 
Bsigned  to  them,  but  for  the  purpose  of  bringing  an  action  at  law 
gainst  the  debtor,  the  action  should  be  brought  in  the  name  of  the 
ssignors,  before  the  title  of  the  assignees  was  completed  by  notice 
0  the  debtor.  Not  only  was  no  notice  given  to  the  debtor,  but  no 
lotice  was  given  to  the  assignee  of  the  insolvent  estate,  and  in  the 
absence  of  that  notice  we  have  no  doubt  that  the  holders  of  these 
Dstruments  might  prove  in  their  own  names,  and  without  stating 
hat  they  proved  for  the  benefit  of  their  assignees.  Their  assignees, 
if  they  have  any  anxiety  about  their  position,  could  take  steps 
to  secure  their  rights,  but  that  is  a  matter  for  them  to  determine. 
Therefore,  as  no  notice  was  given  to  either  of  the  above-mentioned 
parties,  there  was  nothing  which  prevented  the  present  parties  from 
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proving  for  the  debt,  and  this  appeal  will  therefore  be  allowed  witb 
costs.  The  order  rejecting  the  proof  will  be  set  aside,  and  costs, 
if  any  have  been  paid  under  the  order,  will  be  retamed. 

Solicitors  for  the  appellants :  Pavey,  Wihon  dt  Cohen. 
Solicitor  for  the  respondent :  Lewis,  • 

A.  F.  M . 


P.O. 

1802 
AuffUKt  5. 


R£0.  «.  ADAMS. 

Criminal  hum — Bigamy — Evidence — Forged  eoneeni  to  marriage  of  minor — Marriage 
Act  1800  (No.  \ie&)—Bond  fide  belief  that  forged  content  to  a  firtt  martiage 
rendered  it  invalid. 

On  a  trial  for  bigamy  prisoner's  coansel  proposed  to  adduce  eTidenoe  to  show  thst 
prisoner  bond  fide  believed  that  her  first  marriage  (she  then  being  a  minor)  was 
invalid,  on  the  ground  that  the  consent  to  her  first  marriage  required  by  sec.  14  of 
the  Marriage  Act  1800  was  a  forgery. 

Seld,  upon  case  stated,  that  the  evidence  was  inadmissible,  because,  even  if  the 
prisoner  bond  fide  believed  that  the  consent  was  a  forgery,  the  first  marriage  would 
not  be  invalid. 

Appuoation  under  sec.  485  of  the  Crimes  Act  1890  for  an 
order  nisi  calling  upon  Higinbotham,  C.J.,  and  the  Attorney- 
General  to  show  cause  why  a  question  of  law  which  arose  at  the 
trial  of  the  prisoner  should  not  be  reserved  for  the  opinion  of  the 
Full  Court.  The  prisoner  Adams  was  placed  on  her  trial  for 
bigamy,  she  having  married  one  O'Donnell  while  her  first  husband 
Adams  was  still  living.  At  the  time  prisoner  married  Adams  she 
was  a  minor.  At  the  trial  her  counsel  proposed  to  adduce  evidence 
that  the  consent  produced  at  the  time  of  her  first  marriage  (as 
required  by  sec.  14  of  the  Manriage  Act  1890)  was  a  forgery,  and 
that  the  prisoner  believed  at  the  time  that  she  entered  into  her 
second  marriage  that  this  forged  consent  rendered  her  first  marriage 
invalid,  and  that  she  had  reasonable  grounds  for  thus  believing, 
inasmuch  as  her  husband  had  told  her  after  the  marriage  that  the 
marriage  was  invalid.  Higinbotham,  C.J.,  who  presided  at  the 
trial,  refused  to  admit  the  evidence  on  the  ground  that,  even  if  true, 
it  would  not  exonerate  the  prisoner.  The  presiding  judge  was 
requested  by  prisoner's  counsel  to  state  a  case  on  the  point  for  the 
opinion  of  the  Full  Court,  but  refused  to  do  so,  and  the  present 
order  nisi  was  then  applied  for. 
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J.  r.  T.  Smith  in  support  of  the  application — The  first  marriage  f.c. 

was  invalid,  because  a  forged  consent  is  no  consent.     Sec.  14  of  the  1392 

Marriage  Act  1890  provides  that  in  the  case  of  a  minor  "  such        « 
marriage  shall  not  take  place  unless  and  until  there  be  produced  to  «. 

the  person  about  to  celebrate  the  same  the  written  consent ''  of  the 
father  or  guardian.  The  words  ''unless  and  until''  are  very  strong, 
and  make  the  marriage  null  and  void  without  the  consent.  The 
word  "unless**  is  absolutely  prohibitive.  Evidence  that  the 
prisoner  had  reasonable  grounds  for  her  belief  that  the  first 
marriage  was  invalid  should  have  been  allowed  to  go  to  the  jury. 

He  cited  R.  v.  Griffin  (a) ;  GuUifer  v.  GuUifer  and  Foley  (b) ; 
R,  V.  McMahon  (c) ;  R.  v.  ToUon  (d). 

• 

a'Bbckbtt,  J.,  delivered  the  judgment  of  the  Court  [a*Becebtt, 
Hodges  and  Hood,  JJ.]  .  This  is  an  application  for  an  order  nisi 
ealling  upon  the  learned  Chief  Justice  to  state  a  case  in  reference 
to  his  refusal  to  allow  certain  evidence  to  be  given  upon  a  trial  for 
bigamy.  The  evidence,  as  to  which  argument  has  been  addressed 
to  us,  was  evidence  as  to  the  forgery  of  the  consent  given  to  the 
marriage  of  the  accused  person,  who  was  at  the  time  of  the 
marriage  a  minor,  and  it  was  proposed  to  show  that  that  consent 
was  a  forgery  in  the  first  place,  and  that  the  accused  person, 
beliering  that  that  consent  was  a  forgery,  believed  at  the  time  of 
the  second  marriage  that  her  first  marriage  was  invalid,  and  there- 
fore that  she  committed  no  ofience  in  entering  into  the  second 
marriage.  Counsel  proposed,  as  is  shown  bj  the  affidavit,  to 
adduce  evidence  that  the  prisoner  had  been  told  by  George  Adams 
(the  first  husband)  that  the  first  marriage  was  illegal,  and  that  she 
bond  fide  believed  that  it  was  void  because  of  the  alleged  forgery 
and  by  reason  of  the  statement  of  the  said  George  Adams ;  and 
counsel  also  proposed  to  contend  that  the  marriage  of  a  minor 
without  and  against  such  consent  was  invalid ;  and  that  in  any 
event  the  fact  of  the  prisoner  having  such  belief,  and  the 
reasonableness  of  the  grounds  for  having  such  belief,  were  questions 
for  the  jury.  The  learned  Chief  Justice  in  charging  the  jury 
said :  ''  The  objection  taken  to  the  validity  of  the  first  marriage  was 

(a)  8  V.L.R.  (L.)  278.  (c)    17  V.L.R.  335. 

(h)   6  y.L.R.  (I.  P.  A  M.)  109.  (d)   16  Cox.  629;  28  Q.B.D.  168. 
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not  a  valid  objection.  If  the  consent  were  a 
affect  the  validity  of  the  first  marriage.*'  The 
argument  addressed  to  ns  was  based  on  the  a 
forgery,  and  consequent  absence  of  proper  cod 
the  validity  of  the  marriage,  and  it  was  conte 
proposed  to  be  adduced  should  have  been  receiv 
of  cases  in  English  and  Victorian  courts,  in  whi 
that  if  a  prisoner  have  a  bond  fide  belief,  upon 
of  a  fact  which  would  have  rendered  her  first  m 
was  a  permissible  subject  for  the  consideration 
evidence  proper  to  be  submitted  to  a  jury,  upoE 
believed  in  the  prisoner's  bond  fide  belief  in  t 
fact,  they  would  be  justified  in  finding  the  pr 
there  was  no  mens  rea  in  the  prisoner.  In  thos 
which  the  belief  of  the  accused  rested,  and  as  to 
allowed  to  be  given,  was  one  which  would  hav< 
marriage  invalid.  The  difference  between  tl 
present  case  is  that  the  existence  of  the  fact  i 
believed — namely,  the  forgery  of  the  conseni 
rendered  the  first  marriage  invalid,  as  it  was  be 
fact.  A  person  will  not  be  permitted  to  say  thi 
know  the  law — that  is  not  a  matter  proper  to  h 
jury ;  and  the  cases  referred  to  by  counsel  an 
justify  the  admission  of  evidence  of  a  fact  whic 
The  second  branch  of  the  argument  was  tha 
consent  rendered  the  marriage  invalid.  If  y> 
contention,  we  should  think  that  evidence  n 
belief  would  have  been  improperly  excluded,  bu 
provisions  of  the  Marriage  ^ct  as  to  consent,  a 
with  other  sections  in  tbe  Act,  we  have  no  i 
marriage  was  valid,  even  thongh  the  cousen 
therefore  refuse  this  application. 

Solicitors  for  prisoner  :  Gavnscyn  dt  Wnllaa 


Digitized  by 


Google 


L.  XVIII.]  LV  &  LVl  VICT. 


In  bb  ALFRED  STILLINGPLEBT  WHITE,  Dboeabbd. 

Practice  probate — Order  nin — Discovery  of  documents. 

The  Court  will  not  order  disoovery  of  documents,  pending  the  hearing  of  an 
or  jwn  for  administration,  where  the  application  is  made  exparte. 

Application  for  discovery  of  documents. 

An  order  nisi  had  been  made  calling  on  the  executor  of  an 
3ged  will  of  Alfred  Stillingfleet  White,  deceased,  to  show  cause 
7  administration  of  his  estate  should  not  be  granted  to  the 
)licant,  the  widow.  The  order  nisi  was  in  the  list  for  trial,  and 
)lication  was  now  made  exparte  to  the  judge  sitting  in  the 
ictice  Court  for  an  order  for  discovery  of  documents. 

Agg  in  support  of  the  application — The  order  nisi  is  in  the  list 
trial,  and  according  to  the  Administration  and  Probate  Act  1890 
D.  1060)  is  to  be  heard,  as  nearly  as  may  be,  in  the  same  way  as  a 
il  at  law.  At  law  the  plaintiff  would  be  entitled  to  discovery,  under 
ler  XXXI.,  r.  12,  of  the  Judicature  Rules.  If,  however,  by 
tue  of  Order  LXVIU.,  r.  1,  the  Judicature  Kules  are  excluded, 
in  the  Probate  Rules  (Reg.  Gen.,  23rd  June  1873)  would  apply, 
express  provision  is  made  in  them  for  discovery,  but  by  rule  18 
)lications  for  probate  or  administration,  under  peculiar  circum- 
nces  not  referred  to  therein,  shall  be  made  upon  such  grounds 
1  materials,  as  to  real  and  personal  property,  as  had  been  thereto- 
e  acted  upon  by  the  Court  in  its  ecclesiastical  jurisdiction,  or  as 
ir  thereto  as  circumstances  permit.  Under  the  ecclesiastical 
isdiction,  prior  to  those  rules,  there  was  power  to  grant  dis- 
rery :  Harvey  v.  Lovekin  (a) ;  Euston  v.  Smith  (6).  In  Re 
shop  (c),  Molesworth,  J.,  had  given  leave  to  deliver  interrogatories 

the  examination  of  an  executor  out  of  the  jurisdiction,  whose 
omey  under  power  was  applying  to  have  the  seal  of  the  Supreme 
urt  attached  to  the  probate  granted  in  Ireland,  and  this  order 
A  upset  on  the  ground  that  the  executor  was  not  a  party  to  the 
plication  to  have  the  seal  attached.     If  there  had  been  no  power 

any  case  to  administer  interrogatories,  it  would  have  been 
fficient  to  say  so. 

Cur,  adv.  vult. 

(a)  10  P.D.,  p.  127.  (b)  9  P.D.  67.  (c)  17  V.L.R.  4. 
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Hood,  J.     Mr.  Agg,  I  have  been  looking 
Re  IJliite,  and  it  seems  to  me  that  I  cannot  gi 
exparte.     If  you  look  at  a  passage  in  Bray  on  L 
cl.  iii.)  you  will  find  that  is  so,  and  indeed  it  se 
whether  it  should  not  be  by  order  nisi  :  See  L. 

[Agg — The  case  is  in  the  list  for  trial,  and  t 
to  apply  in  that  way.] 

I  cannot,  at  all  events,  grant  the  applicatioi] 

Solicitor :  C.  M,  Watson. 


[IN  CHAMBERS.] 
In    bb    (a). 

Imolveneff—Praeiie&^Tht  Inwlvenej^  Aet  1890  (No,  1102) 
within  whieh  peUtian  thould  he  presented — Computati 
the  Insolvency  Act  1890,  r.  4. 

Rale  4  of  the  rules  uuder  the  Insolvency  Act  1890  only  a 
of  time  in  cases  where  such  time  is  prescribed  by  the  rules,  < 
Court,  and  not  to  cases  where  the  time  is  fixed  by  the  Act  ii 

By  sec.  37,  sub-sec.  (v.),  it  is  provided  that  a  petition  for 
section  must  be  presented  within  twelve  days  from  the  s 
made  on  30th  August,  and  the  petition  was  presented  on  M< 

Held^  that  the  petition  was  not  presented  within  the 
sub-sec.  (v;). 

A  PETITION  was  presented  by  ,  the  ju 

the  compulsory  sequestration  of  the  estate  of  — 

The  ground  upon  which  the  petition  was 
execution  had  issued  against  the  debtor,  and  r 
It  appeared  that  seizure  had  been  made  on  the 
The  petition  was  presented  on  Monday,  12th  S< 

P.  D.  Phillips  in  support  of  the  application 
[Hood,  J.     Is  not  this  application  too  late 

sec.  (v.),  the  petition  for  sequestration  must  1 

twelve  days  from  the  seizure.] 

By  rule  4  of  the  rules  under  the  Insolva 

provided  that ''  in  all  cases  in  which  any  partici 

not  expressed  to  be  clear  days,  is  prescribed  1 

(a)  The  name  of  the  judgment  debtor  has  not  b 
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le  practice  of  the  Court,  the  same  shall  be  reckoned  exclusiyely  of 
[6  first  day  and  inclusively  of  the  last  day,  unless  the  last  day 
lall  fall  on  a  Sunday  or  holiday,  in  which  case  the  time  shall  be 
ckoned  exclusively  of  that  day  also.*' 

[Hood,  J.  That  rule  does  not  help  you,  inasmuch  as  the  time 
prescribed  by  the  Act,  and  not  by  the  rules  or  practice.] 

Sec.  12  of  the  Insohency  Act  provides  that — "  So  far  as  rules 
I  not  extend,  the  principles,  practice,  and  rules  on  which  the 
tpreme  Court  has  heretofore  acted  in  dealing  with  insolvency 
oceedings  shall  be  observed."     Where  the  last  day  for  performing 

act  falls  on  a  Sunday,  the  general  rule  as  to  the  practice  is  not 
count  the  Sunday.  The  rules  themselves  being  otherwise  silent, 
e  Court  can  make  the  order  in  accordance  with  the  practice:  In  re 
isp  (6). 

Hood,  J.  The  Act  requires  that  the  petition  should  be  pre- 
ated  within  twelve  days  after  seizure.  This  petition  was  not 
Bsented  within  that  time,  and  the  only  argument  in  support  of 
B  application  is  that  as  the  last  day  for  presentation  fell  on  a 
nday,  the  Sunday  should  not  be  counted  in  the  computation  of 
3  twelve  days.  Rule  4  of  the  Insolvency  Bules  does  not  apply 
this  case,  because  it  only  applies  where  the  days  are  prescribed 
the  rules  or  the  practice  of  the  Court,  and  here  the  days  are 
ascribed  by  the  Act  itself.  No  assistance  can  be  obtained  from 
:.  12,  because  if  these  rules  do  not  extend  I  do  not  know  of  any 
wtice  on  which  the  Supreme  Court  has  heretofore  proceeded  in 
(olvency  proceedings  which  would  justify  me  in  acting  as  requested 
this  applicant.  The  rules  of  the  Supreme  Court  certainly  do 
t  apply.     I  refuse  to  accept  the  petition. 

Solicitors  for  applicant :  Fink,  Best  dt  P,  D.  Phillips. 

W.  H.  M. 

(h)  6  V.L.R.  (I.)  1. 
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1892  TRUSTEES,  EXECUTORS,  AND  AGENCY  COMPANY  v.  McDONALD 

Sept.  8,  19.  Aio)  Others. 

A*BeckettyJ.  W'ill — Conttrueiion — Qifl  to  individnals  or  a  clois, 

A  testator  devised  his  residuary  estate  to  trustees  upon  trust  to  divide  the  nine 
equally  between  A  and  B,  his  brothers ;  0,  his  sister ;  and  the  children  of  A  by  his 
first  wife ;  so  that  each  of  his  brothers,  his  sister,  and  the  children  of  A  should  take 
an  equal  share  of  the  residuary  estate. 

A  died  in  the  testator's  lifetime. 

Held^  that  this  was  a  gift  to  a  class,  and  not  to  individuals,  and  that  there  wu 
no  intestacy  as  to  A's  share,  but  that  it  was  divisible  among  the  other  residusfr 


In  re  Chaplin's  TrusU  (33  L.J.  Ch.  183)  dissented  from. 

Originating  Summons  referred  into  Court. 

Probate  ^^as  granted  to  the  plaintiffs  execntors  on  the  19th 

December  1889.     The  material  part  of  the  will  was  as  follows  :— 

"  And  I  direct  my  trustees  to  stand  possessed  of  all  the  moneys  to  arise  from  the 
sale  of  my  real  and  person&l  estate  as  aforesaid,  and  of  the  ready  moneys  belongiDg 
to  me  at  my  decease,  upon  trust,  to  divide  the  same  equally  between  the  followiog 
persons,  that  is  to  say  : — My  brother  John  McDonald,  my  brother  Robert  McDonsliL 
my  sister  Margaret  McDonald,  and  the  children  of  my  said  brother  John  McDonald 
by  his  marriage  with  his  first  wife  (formerly  Mary  Cameron),  so  that  each  of  my  stid 
brothers,  my  said  sister,  and  each  of  the  said  children  of  the  said  John  McDonald  bj 
his  said  first  wife  shall  take  an  equal  full  share  of  my  trust  property.  And  I  declare 
that  if" 

The  will  ended  here  suddenly.  The  testator  left  him  surviving  his 
brother  llobert,  his  sister  Margaret;  Ann  McGillivray  and  Mary 
Clark,  daughters  of  John  McDonald  by  his  first  wife ;  Donald 
McDonald,  Alexander  McDonald,  and  Catherine  McDonald,  children 
of  John  McDonald  by  his  second  wife ;  and  Catherine  Denison,  % 
daughter  of  another  sister  of  the  testator  who  predeceased  him. 
John  McDonald,  the  testator's  brother,  died  in  the  testator's  life- 
time. 

The  questions  submitted  by  the  summons  for  the  determination 
of  the  Court  were — 1.  Is  the  part  of  the  will  of  the  said  Alexander 
McDonald  admitted  to  probate  valid  as  regards  his  dispositions  of 
the  estate  thereby  intended  to  be  effected  ?  2.  Who  are  entitled 
to  the  portion  of  his  estate  which  his  brother  John  would  have 
taken  had  he  survived  the  said  Alexander  McDonald,  and  in  what 
proportions  are  they  entitled  thereto  ? 

WanlisB  for  the  plaintiffs. 
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Morrison  for  the  children  of  John  McDonald  by  his  second  wife 
id  Catherine  Denison,  the  daughter  of  a  sister  of  testator's  who 
redeceased  him — The  gift  in  the  will  is  a  gift  to.  individuals,  and 
3t  to  a  class,  because  John  McDonald  is  named  in  the  will.     The     ^ 
istator  has  died  intestate  as  to  John  McDonald's  share,  and  his      i 
Bxt  of  kin  take  it. 

He  cited  In  re  Chaplin's  Trusts  (a) ;  In  re  Smith's  Trusts  (h) ; 
%  re  Jackson  (c)  ;  Bain  v.  Lescher  (d). 

Guest  for  the  residuary  legatees  named  in  the  will — This  is  a 
ift  to  a  class,  and  the  survivors  of  it  take  the  share  of  any  member 
ho  predeceases  the  testator.  The  inclusion  of  the  ''  children  "  of 
)hu  introduces  an  element  of  uncertainty  as  to  the  number  of  the 
meficiaries,  and  thus  the  gift  cannot  be  one  to  individuals. 

He  cited  Porter  v.  Fox  {e) ;  Re  Stanhope's  Trusts  (J) ;  Knap- 
\ng  V.  Tomlinson  (g)  ;  Aspinwall  v.  Duckworth  (A) ;  Re  Ann 
food's  WiU  (i). 

Cur.  adv.  vuU. 

a'Beceett,  J.  (after  stating  the  facts,  continued — ).  The  first 
lestion  is  as  to  the  effect  of  the  final  words,  ''  And  I  declare  that 
."  I  regard  them  as  of  no  effect.  There  is  nothing  to  show  what 
le  testator  intended  to  say  by  the  sentence  which  begins  with  these 
ords,  and  breaks  off  suddenly.  He  has  said  nothing  which  can 
feet  the  preceding  dispositions. 

The  second  question  relates  to  a  difficulty  caused  by  the  death 
I  the  lifetime  of  the  testator  of  his  brother  John  McDonald. 
^oes  his  share  lapse  and  go  to  the  testator's  next  of  kin  as  on  an 
itestacy,  or  is  it  divisible  among  the  other  residuary  legatees? 
*n  their  behalf  it  is  contended  that,  inasmuch  as  the  children  of 
ohn  McDonald  by  his  marriage  with  his  first  wife  are  included  in 
tiis  gift,  an  element  of  uncertainty  as  to  the  amount  of  the  several 
tares  of  the  residuary  legatees  is  introduced  which  excludes  lapse. 

(a)  33  L.J.  Ch.  183.  (/)  27  Beav.  201. 

(6)  9  Ch.  D.  117.  (ff)   34  L.J.  Ch.  7. 

(c)  26  Ch.  D,  162.  (h)    35  Beav.  307. 

(d)  11  Sim.  897.  (i)  81  Beav.  328. 
(«)  6  Sim.  485. 
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A' Beckett,  J. 


It  is  said  that  if  one  of  these  children  had  died  in  the  lifetime  of 
the  testator  the  shares  of  all  the  other  residaary  legatees  woold 
ha?e  been  augmented  by  the  reduction  in  the  number  of  persons 
entitled  to  share  in  the  common  fund;  that  the  residue  is  not 
given  in  specific  shares  to  the  several  legatees,  so  that  on  the  death 
of  anyone  in  the  testator's  lifetime  his  share  lapses,  but  is  given  as 
a  whole  to  be  equally  divided  between  those  who  by  surviving  the 
testator  are  able  to  take.  In  other  words,  that  the  residue  is  given 
to  a  class  within  the  meaning  of  that  expression  as  defined  in 
Jarnian  on  Wilh  (4th  ed.),  Vol.  I.,  p.  269 :  "  In  legal  language 
the  question  whether  a  gift  is  to  a  class  depends  upon  whether  an 
aggregate  sum  is  given  to  a  body  of  persons  uncertain  at  the  time 
of  the  gift,  to  be  ascertained  at  a  future  time,  and  who  are  all  to 
take  in  equal  or  in  some  other  definite  proportion,  the  share  of  each 
being  dependent  for  its  amount  upon  the  ultimate  number  of 
persons.  If  any  of  the  class  take,  they  take  the  whole,  so  that  the 
subject  of  the  gift  can  never  be  partly  disposed  of  and  partly 
undisposed  of."  It  is  further  pointed  out  that  to  constitute  a  class 
in  this  sense  the  persons  named  need  stand  in  no  special  relation  to 
the  testator,  or  to  one  another,  and  that  some  of  them  may  be 
named  persons,  as  in  a  gift  to  A  and  B  and  the  children  of  G,  A,  B  and 
0  being  unrelated  to  the  testator  or  to  one  another.  The  authorities 
referred  to  as  supporting  this  proposition  in  JarTiian  are  conflicting, 
and  are  commented  on  as  such  in  the  note.  The  case  which  comes 
nearest  to  the  present  is  lie  Chaplin's  Trusts  (/c).  In  that  case, 
yice-Chancellor  Page  Wood  is  reported  to  have  said  that  he  did  not 
think  the  case  would  admit  of  argument,  and  he  held  that  there 
was  no  gift  to  a  class,  and  that  the  share  lapsed.  Declining  to 
follow  that  case,  I  hold  the  gift  here  to  be  to  a  class,  and  that  there 
is  no  lapse.  I  feel  myself  justified  in  difiering  from  so  eminent  a 
judge  by  the  observations  made  upon  his  decision  by  another  judge, 
and  by  the  ground  of  his  decision  being  at  variance  with  the  law  as 
laid  down  in  several  other  decisions.  He  says  :  *'  The  meaning  of 
a  gift  to  a  class  is  a  gift  to  a  set  of  persons  in  respect  of  fulfilling 
some  definite  condition,  as  for  instance  a  gift  to  the  children  of  B." 
This  definition  is  opposed  to  authority.  In  Portei'  v.  Fox  (f)  the 
class  was  made  up  of  a  named  nephew  and  grandchildren.    In  lie 

{k)  33  L.J.  Ch.  183.  (0  6  Sim.  486. 
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Stanhope's  Trusts  (m)  it  was  said  :  ''A  person  may  make  a  bequest 
to  a  class,  as  to  the  daughters  of  A  and  the  daughters  of  B,  and  he 
may  add  any  person  to  them,  making  together  one  class'':  See  also 
the  observations  of  Kindersley,  V.C.,  in  Knapping  v.  Tomlin- 
son  (w).  In  Skiers  v.  Ashworth  (o),  Chitty,  J.,  says:  "Sir 
William  Page  Wood,  in  Re  Chaplin's  Trusts,  in  substance  referred 
to  a  class  by  what  may  be  called  the  more  or  less  scientific 
definition,  that  is  to  say,  not  the  definition  which  is  usually  adopted 
in  the  cases  at  law  upon  the  subject."  I  think  that  in  the  case 
before  me  the  inclusion  of  the  children  of  John  McDonald  intro- 
duces the  element  of  uncertainty,  which  excludes  lapse.  If  a  child 
bad  died,  the  named  residuary  legatees  would  have  received  a  larger 
share,  so  as  a  named  residuary  legatee  has  died  the  children  in 
common  with  the  other  residuary  legatees  should  receive  a  larger 
share.  This  view  commends  itself  to  me,  not  only  as  warranted  by 
authority,  but  as  excluding  the  operation  of  the  well- settled  rule 
which  I  think  opposed  to  the  intention  of  a  testator.  If  he  gives 
all  his  property  to  A,  B  and  G  in  equal  shares,  this  rule  treats  him 
as  giving  a  third  to  each,  so  that  if  one  dies  in  his  lifetime  there  is 
an  intestacy  as  to  this  third.  The  probable  intention  is  not  to 
restrict  each  to  a  third,  but  to  give  the  whole  to  three,  or  to  such 
of  the  three  as  may  live  to  take  it,  in  equal  shares,  if  more  than 
one. 

DaCfLAJLR  that  the  will  of  the  testator  is  to  he  construed  as  if  the  final  woi^ 
"  And  I  declare  that  if,**  had  heen  omitted  therefrom.  Declare  that  the  death  of 
John  McDonald  in  the  lifetime  of  the  testator  caused  no  lapse,  and  that  the  testator's 
reriduaiy  estate  is  divisible  amongst  the  other  residuary  legatees,  as  if  the  said 
John  McDonald  had  not  been  named  as  one  of  such  legatees.  Refer  to  tax  the  costs 
of  all  parties  to  this  summons ;  the  plaintiffs'  costs  as  between  solicitor  and  client. 
Direct  that  plaintiff  retain  its  own  costs  and  pay  costs  of  other  parties  out  of  the 
residuary  estate. 

Solicitors  for  plaintiffs  :  C.  Mairiott  Watson,  for  Pearson  Jt 
Mann. 

Solicitors  for  defendants :  Plummer,  for  S.  F.  Mann ;  Blake  dt 
Riggali. 

A.  F.  M. 

(»)  27  Beav.  201.  (»)  34  L.J.  Ch.  7.  (o)  26  Ch.  D.,  at  p.  166, 
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NO  ALL  V.   BILLING. 

Practice^*'  Rules  of  the  Supreme  Court  1884  "-  Order  HI.,  r.  6- 
Order  XIV.,  r.  1— Order  XIX.,  r.   ^"Specialty  indorsed 
plfUntiff—  Signature — Amendment. 

A  jadge  has  power  to  amend  irregularities  in  a  specially  ind 
there  is  nothing  wrong  with  the  special  indorsement  itself. 

Where  a  specially  indorsed  writ  does  not  set  out  the  plaintiff's  ] 
this  may  be  amended,  as  it  is  not  part  of  the  special  indorseme 
irregularity. 

A  specially  indorsed  writ  containing  the  printed  name  of  the  pi 
at  the  foot  of  the  claim  is  sufficiently  signed  within  the  meaning  of 

This  was  an  application  nnder  Order  XIV.,  r.  1 
the  plaintiff,  for  leave  to  sign  final  judgment. 

The  writ  at  the  end  of  the  claim  contained  the  na 
of  solicitors,  by  whom  it  purported  to  have  been  s 
name  was  printed  and  not  written.  The  plaintiff's  f 
writ  was  given  as  his  place  of  business,  and  the 
not  stated. 

Beckett  to  oppose — There  are  two  objections  to  tl 
residence  of  the  plaintiff  is  not  given,  and  this  has  b 
be  essential :  Stoy  v.  lieea  (a). 

[Hood,  J.  That  may  be  amended.  It  is  not  an 
of  the  special  indorsement.] 

The  other  objection  is  that  the  writ  is  not  sig; 
does  not  contain  the  word  ^'  signed,*'  as  is  provide 
given  in  the  Appendix,  and  the  firm  of  solicitors  c 
It  is  merely  printed,  and  a  printed  form  like  this  do 
with  the  rule  that  a  statement  of  claim  shall  be  '* 
Queen  v.  Cowper  (b), 

Cussen  in  support  of  the  application — No  doub 
residence  should  be  given,  but  that  is  a  matter  o 
Gurney  v.  Small  (c)  decides  that  where  a  special  i 
wrong  it  cannot  be  amended,  but  that  decision  does 

(a)  24  Q,B.D.  748.  (b)  24  Q.13.D.  60,  533.  (c)  IJ 
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mere  informality  like  this.    In  the  case  of  The  Queen  v.  Cowper  (d)  ^^^2 

the  judges  were  divided  in  opinion.  Lord  Esher,  M.R.,  thought  Noall 
that  a  lithographed  signature  was  sufficient.  It  is  merely  a  matter  biiIing. 
of  practice.  Counsel  never  sign  the  pleadings  that  are  delivered 
and  filed;  they  sign  the  draft  only,  which  is  never  seen  by  the 
other  side.  By  sec.  11  of  the  Acts  Interpretation  Act  1890, 
expressions  relating  to  writing  shall,  unless  the  contrary  intention 
appears,  be  construed  as  including  references  to  printing,  litho- 
graphy, and  other  modes  of  representing  words  in  a  visible  form. 
The  printed  name  of  the  firm  is  sufficient  proof  of  authenticity. 

Hood,  J.  As  to  the  first  objection  to  this  writ,  assuming  it  to 
be  a  good  objection,  it  can  be  cured  by  amendment.  I  am  of 
opinion  that  a  specially  indorsed  writ  can  be  amended  on  these 
applications,  except  in  the  specially  indorsed  portion.  If  the  rule 
requiring  the  address  of  the  plaintifi*  to  be  given  has  not  been  com- 
plied with,  the  writ  is  still  a  good  writ.  Order  LXX.,  r.  1,  enables 
the  judge  to  amend  irregularities,  and  as  there  is  nothing  the  matter 
with  the  special  indorsement  I  will  allow  the  writ  to  be  amended  by 
inserting  the  correct  address  of  the  plaintiff. 

The  second  objection  is  that  at  the  foot  of  the  statement 
of  claim  the  name  of  the  solicitor  was  printed,  and  it  was 
nrged  that  that  was  not  a  signature  in  compliance  with 
Order  XIX.,  r.  4.  I  am  satisfied  that  it  was  placed  there  as,  and 
intended  for,  a  signature.  The  case  of  The  Queen  v.  Cowper, 
reUed  upon  by  the  defendant,  decides  that  under  an  English 
County  Court  rule  of  somewhat  similar  effect,  a  lithographed 
signature  was  not  sufficient.  That  decision  has  recently  been 
qualified  to  a  slight  extent  by  France  v.  Button  (e) ;  but  if  I  had 
to  face  the  decision  itself  I  would  agree  with  the  remarks  of  Lord 
Esher,  M.R.,  the  dissenting  judge.  But  I  think  that  that  decision 
is  distinguishable  from  the  present.  The  Court  there  decided  that 
the  English  County  Court  rule  required  the  guarantee  of  the 
BoUcitor  himself,  owing  to  the  nature  of  the  instrument  to  be 
signed,  but  Order  XIX.,  r.  4,  requires  a  signature  to  pleading  merely, 
I  think,  for  taxation  purposes,  so  as  to  enable  the  taxing  officer  to 

(d)  24  Q.B.D.  533.  (e)  [1891]  2  Q.B.  208. 
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decide  whether  tees  tor  coansel  or  solicitor,  in  connec 
drawing  of  the  pleading,  shoald  be  allowed,  and  the  s: 
well  be  printed.  I  o?errale  the  objections,  and  I  i 
where  I  think  there  is  no  defence  my  views  are  stron 
endeavoar  should  be  used  to  overrule  technicalities  on 
tions  as  these.  On  the  facts,  however,  I  think  tl 
should  have  leave  to  defend.     Summons  will  be  dismii 

Solicitors  for  plaintiff:  Attenborough,  Nunn  db  Snu 
Solicitors  for  defendant :  Abbot,  Bales  dt  Beckett. 


[IN  CHAMBERS.] 
HOWARD    AND   0THBB8  V.  JONES. 

Fraetiee-^'*  RnUt  of  the  Swpreme  Court  1884"— Or<ier  XXXVIU 
Court  Act  1890  (^o.  1142),  ».  W>— Affidavit  twom  in  New  Sou 
miseioner  for  taking  affidavitt  out  of  Victoria — Evidence  of  a 

An  affidavit,  parporting  to  be  Bworn  out  of  Victoria  before  a  c 
taking  affidayits  in  New  South  Walef,  cannot  be  read  in  proceedii 
unless  there  is  some  evidence  to  ahow  that  the  person  before  wh( 
purports  to  be  sworn  is  authorised  to  administer  oaths  in  New  South 

This  was  an  application  on  behalf  of  the  plaintif 
judgment  which  had  been  signed  in  this  action,  and  to 
person  as  co-defendant  on  the  record.  An  objection 
behalf  of  the  proposed  co-defendant  that  the  affidavit 
used  by  the  plaintiffs  in  support  of  the  application  pui 
sworn  before  a  person  describing  himself  therein  as 
siouer  of  the  Supreme  Court  of  the  colony  of  New  \ 
for  taking  affidavits/'  and  not  before  a  commissioner  of 
Court  of  Victoria. 

Box  in  support  of  the  summons. 

Isaacs  to  oppose. 

Cur. 

Hood,  J.     An  affidavit   sought   to   be   used   in 
purported  on  its  face  to  have  been  sworn  before  a  ( 
appointed  by  the  Supreme  Court  of  New  South  Wa 
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kffidavits  in  that  colony.  Mr.  Isaacs  objected  to  this  affidavit  being 
Lsed,  inasmuch  as  it  did  not  appear  that  the  person  before  whom 
he  affidavit  was  sworn  was  lawfnlly  authorised  to  administer  oaths 
Q  New  South  Wales.  Beliance  was  placed  in  support  of  the 
ffidavit  upon  Order  XXXVIII.,  r.  6,  and  sec.  90  of  the  Supreme 
lourt  Act  1890.  The  rule,  which  is  in  the  same  words  as  the 
ection  of  the  Statute,  provides  that  in  matters  pending  in  this  Court 
ffidavits  may  be  sworn  in  any  colony  under  the  dominion  of  Her 
lajesty,  before  any  person  lawfully  authorised  to  administer  oaths 
1  that  colony.  Stopping  there  for  a  moment,  this  affidavit  is  in 
)rm  in  every  respect,  and  can  be  used  in  evidence  in  this  colony, 
'  the  person  before  whom  it  was  sworn  is  a  commissioner  authorised 
0  administer  oaths  in  the  colony  of  New  South  Wales.  If  the  rule 
rent  no  further,  such  an  affidavit  would  be  admissible  in  evidence 
n  proof  that  it  was  sworn  before  a  person  duly  authorised  to  take 
aths,  and  that  the  signature  to  the  affidavit  purporting  to  be  the 
ommissioner's  was  really  the  signature  of  that  person.  The  rule, 
owever,  goes  on  to  provide  that  the  judges  and  the  other  officers 
f  our  Court  shall  take  judicial  notice  of  the  signature  of  any 
arson  so  authorised,  saying  nothing  as  to  the  recognition  of  the 
osition  of  the  alleged  commissioner,  and  therefore  I  think  some 
ridence  should  be  presented  to  show  that  the  person  purporting  to 
ign  was  in  fact  authorised  to  administer  oaths  in  the  colony  of 
few  South  Wales.  As  there  is  no  such  evidence  furnished  in  the 
r^ent  case,  the  affidavit  cannot  be  read. 

Solicitors  for  plaintiffs :  Moule  dt  Seddon, 
Solicitors  for  defendant :  Pavey,  Wilson  dt  Cohen. 

A.  F.  M. 
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[IN   CHAMBERS.] 
**•       THE  PENINSULAR  AND  ORIENTAL  S.N.  CO.  v.  BRITNELI 
^  «^*  Practice — Pleadiuff — Inconsistent  eounicrclaim. 

The  plaintiff  sued  the  defendant  for  breach  of  an  agreement.  1 
his  defence  denied  that  he  was  a  party  to  the  agreement,  and  then  in 
alleged  that  if  he  was  a  party  to  the  agreement,  which  he  denied,  t] 
breach  of  such  agreement  by  the  plain t'rff,  and  he  claimed  damages  f 

Held,  that  the  counterclaim  was  not  inconsistent,  and  should  not 
embarrassing. 

This  was  an  application  on  behalf  of  the  plainti£f 
the  coanterclaim  of  the  defendant  Scadds,  on  the  g\ 
was  embarrassing,  and  tended  to  prejudice  the  fail 
action.  The  nature  of  the  claim,  and  the  form  of 
claim,  fully  appear  in  the  judgment. 

Bayles  in  support  of  the  application. 

Fink  to  oppose. 

Cur 

a'Beokbtt,  J.  The  plaintiflF  sues  for  breach  of 
writing  for  washing  linen  for  the  company,  which 
statement  of  claim  alleges  was  entered  into  on  b 
defendant  Scudds  and  another,  as  executors  of  one  Mi 
it  alleges  tliat  they  have  in  fact  carried  on  the  contract 
benefits  and  payments  in  respect  thereof.  The  defen 
by  his  defence,  denies  these  allegations,  and  avers  tha 
either  expressly  or  by  implication,  enter  into  the  agi 
counterclaim  he  says  ^'  that  if  he  was  a  party  to  the 
(which  he  denies),  '^  then  by  the  terms  of  the  said  a 
plaintiff  agreed  with  the  defendants  that  defendants 
all  the  linen  of  the  plaintiff  company  landed  at 
Melbourne,  at  the  price  or  rates  therein  set  out,  and 
company  landed  large  quantities  of  linen  at  the  si 
refused  to  allow  the  defendants  to  wash  a  portion 
whereby  the  defendants  lost  large  profits  which  they 
wise  have  made  under  the  said  contract,"  and  he 
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lamages.      The  plaintiff  took  out  a  summons  to  strike  out  this 
)aragraph  in   the   counterclaim   on  the  ground  that  it  tends  to  th 
)rejudice  or  embarrass  the  fair  trial  of  the  action.  ^ 

The  counterclaim  is  not  open  to  objection  on  the  ground  of 
nconsistency:  Owen  v.  Morrison  (a).  It  is,  however,  contended 
hat,  inasmuch  as  the  defendant  may  proceed  with  his  counter-  .^ 
laim,  though  the  plaintiff  may  abandon  his  claim,  the  counter- 
laim  should  be  complete  in  itself,  and  show  in  itself  a  good  cause 
»f  action.  Applying  this  standard,  the  counterclaim  fails  to  come 
ip  to  it.  Taken  alone,  and  as  the  starting  point  of  a  proceeding 
gainst  the  present  plaintiff,  it  would  not  disclose  any  ground  of 
^tion.  By  his  counterclaim  the  defendant  says :  '^  I  am  not  a 
larty  to  an  agreement  which  you  have  entered  into,  but  if  I  should, 
ontrary  to  my  assertion,  be  held  to  be  a  party,  you  have  broken  the 
erms  of  the  agreement,  and  I  claim  damages  for  its  breach."  A 
tatement  of  claim  in  these  terms  would  be  struck  out.  It  would 
»e  embarrassing,  if  not  unintelligible  ;  but  the  counterclaim  taken 
Q  connection  with  the  statement  of  claim  is  not  open  to  either 
Ejection.  Although  the  counterclaim  might,  so  to  speak,  be  cut 
drift  by  the  abandonment  of  the  claim,  it  is  at  present  fastened  to 
he  claim,  which  supports  it  by  justifying  its  form.  It  does  not  lie 
D  the  mouth  of  the  plaintiff  to  say,  for  the  purpose  of  the  present 
argument,  that  the  claim  has  no  substance,  and  that  the  allegation 
hat  the  defendant  was  a  party  to  the  agreement  is  an  assertion 
irhich  cannot  be  supported.  If  the  plaintiff  supports  it,  the 
lefendant's  position  under  the  counterclaim  is  simple  enough. 
96  claims  damages  for  breach  by  the  plaintiff  of  an  agreement  with 
lim,  on  which  he  is  sued  by  the  plaintiff.  I  think  the  defendant 
is  not  obliged  to  admit  that  he  is  a  party  to  the  agreement  for 
the  purpose  of  asserting  a  contingent  right  to  damages  founded  on 
the  agreement.  To  put  a  case  almost  identical  with  the  present: 
Bnppose  a  plaintiff  to  sue  on  an  agreement  entered  into  on  behalf 
of  the  defendant  by  an  attorney  under  power.  The  defendant 
denies  that  the  terms  of  the  power  authorised  the  attorney  to  bind 
him  by  the  agreement,  and  says  he  is  not  bound  by  it;  but 
by  counterclaim  he  says,  if  I  am  bound  by  the  agreement,  the 
provisions  in  my  favour  have  not  been  performed  by  the  plaintiff, 

(a)  35  Ch.  D.  492. 
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for  damages  fior  iheir  breach.  Why  should 
to  raise  the  question  of  coustraction  on  the  te 
L  also  to  claim  sach  relief  as  he  would  be  en 
iction  were  incorrect.  The  plaintiff's  claim  a^ 
ainst  the  plaintiff,  are  closely  connected,  and  h 
ed  to  have  both  claims  disposed  of  at  the  same 
iff  here  should  fail  on  the  claim,  the  defend 
^  fail  on  bis  counterclaim,  which  might  be  dism 
3  takes  that  risk.  So  also,  if  the  action  of  tl 
)d,  discontinued,  or  dismissed,  the  defendant 
proceed  with  his  counterclaim  under  Order  X 
k  the  plaintiff  might  then  successfully  apply  t^ 
im  struck  out.  But  I  have  not  to  dispoi 
with  reference  to  circumstances  which  migl 
but  with  reference  to  the  pleadings  as  they 
iff  now  says  that  the  defendant  is  a  party  to 
I  think  the  defendant  may  now  by  counterclai 
tnit  that  I  am  a  party,  but  if  I  am,  I  claim  d 
h  of  the  agreement.*' 

Summofis  disi 

>rs  for  plaintiff :  MallesoJi,  England  d-  Stewar 
ars  for  defendant  Scudds :  Gaunson  Jc  Wallace 
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[IN    CHAMBEBS.] 
ASKEW  f).  SYME. 

Rdet  of  the  Supreme  Court  1884  "—Order  XXXVI.,  rr.  6  and  6— Application  to 
have  caee  tried  hy  Jury, 

The  plaintiff,  who  was  an  architect,  sued  the  defendant  for  his  commission  on  a 
ailding  contract.  The  defendant  counterclaimed  for  neglif^ence,  involving  a  number 
r  specified  items  of  omission  and  defectt  in  the  contract  work,  improper  allowances 
)  contractor  for  raising  the  bnilding,  and  damages  to  the  building  by  settlement 
ad  improper  foundation.  The  plaintiff  obtained  an  order  exparte  for  the  trial  of 
tie  action  with  a  jury. 

Held,  upon  an  application  by  the  defendant  to  set  aside  the  order,  and  to  have  the 
ction  tried  before  a  judge  without  a  jury,  that  the  action  came  within  the  terms  of 
tder  XXXYI.,  r.  6,  and  involved  matters  requiring  a  scientific  ^hd  local  investiga- 
on,  and  could  not  be  conveniently  tried  with  a  jury. 

An  order  obtained  exparte  for  the  trial  of  an  action  with  a  jury  is  no  bar  to  an 
pplication  to  have  the  action  tried  before  a  judge  without  a  jury. 

This  was  an  application  on  behalf  of  the  defendant  to  set  aside 
n  order  for  the  trial  of  the  action  before  a  jnry,  obtained  'by  the 
laintiff  exparte.  The  nature  of  the  action  is  set  ont  in  the 
ndgment. 


Box  in  support  of  the  application. 
Isaacs  to  oppose. 


Cur.  adv.  vult. 


a'Beokett,  J.  In  this  case  I  made  an  exparte  order  for  trial 
y  a  jury  on  the  application  of  the  plaintifiF,  who  applied  in  due 
ime.  The  defendant  now  moves  to  set  aside  this  order,  and 
Dr  an  order  directing  trial  without  a  jury  under  rule  6  of 
)rder  XXXVI.  I  do  not  regard  my  exparte  order  as  a  bar  to 
lirecting  trial  without  a  jury  in  a  proper  case  for  it.  In  his  observa- 
ions  on  the  rules  on  this  subject  in  Butters  v.  Durham  Gold  Mining 
lompany  (a),  Holroyd,  J.,  says :  "I  can  see  no  reason  why,  even 
ifter  an  order  has  been  made  for  a  trial  with  a  jury  under  rule  6, 
'he  Court  or  a  judge  may  not,  upon  the  application  of  any  other 
[)arty,  exercise  the  power  conferred  by  rule  4  or  rule  5,  if  convinced 

(a)  11  V.L.R.,  p.  375. 
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that  the  discretion  exists  in  the  particular  case.*'  Th 
this  case  is  an  architect,  suing  for  his  commission  * 
contract  for  a  house  at  St.  Eilda,  and  the  defendant,  t 
counterclaims  for  negligence  by  the  plaintiff  in  vario 
a  number  of  specified  items  of  omission  and  defects  ii 
work,  improper  allowances  for  raising  the  building,  an 
the  building  by  settlement  and  improper  foundation 
that  the  case  requires  scientific  and  local  investig 
cannot  conyeniently  be  made  with  a  jury.  I  have  n 
the  case  would  be  more  conyeniently  and  expeditious! 
judge  without  a  jury,  and  with  less  chance  of  misca 
doubt  whether  the  rule  contemplated  an  action  of  this  I 
as  to  scientific  investigation  only  the  ordiaary  diffic 
case  in  which  a  jury  has  to  decide  upon  expert  evide 
vations  as  to  the  cases  to  which  the  rule  applies 
Jenkins  v.  Btahby  (b),  in  which  Lord  Justice  Lindle 
merely  preserves  the  old  practice  of  the  common  la 
the  matter  were  res  Integra  in  our  Court,  I  should  I 
rule  did  not  apply,  but  I  find  that  other  judges  have 
cases  to  fall  within  the  rule,  and  it  is  undesirable  to 
intei-pretations.  The  more  beneficial  interpretation 
such  cases.  Inconvenience  might  arise  if  more  than 
view  became  necessary,  and  a  jury  had  to  make  local 
so  that  I  feel  warranted  in  making  the  order  which  I  c 
conducive  to  a  satisfactory  determination  of  the  case< 
my  former  order,  and  direct  that  the  case  be  trie( 
without  a  jury.  Costs  of  former  order  to  be  plaintiff' 
cause,  and  the  costs  of  this  summons  to  be  plaintifi 
dant's  costs  in  the  cause. 

Solicitors  for  plaintiff:   Westley  dt  Dale. 
Solicitors  for  defendant :  Smith,  Emmerton  dt  Joh 


(6)  [1891]lCh.,  p.484. 
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HAINES    «.    THE    TRUSTEES   EXECUTORS    AND    AGENCY    COMPANY  F.O. 

LIMITED.  

1892 
R§aUh  Act  1890,   No.  1098,  see.  2S4r-Notice  to  form  Hr§ets,  form    of— Plan*       August  12. 

and  tpeeificationff  inspection  of— Power  of  justicet  to  question  witnesses  after  — 

close  of  Ciue, 

The  word  "  premises  "  in  sec.  234  of  Act  No.  1098  includes  any  narrow  strip  of 
gnmnd  which  abuts  npon  a  street. 

Although  a  notice  given  under  sec.  234  of  Act  No.  1098  does  not  specify  the 
manner  and  levels  and  spedflcations  in  and  under  which  the  work  is  to  be  carried  out, 
yet  the  notice  wiU  be  good  if  it  contains  an  intimation  that  the  levels  and  specifica- 
tions according  to  which  the  work  is  to  be  done  are  open  for  the  inspection  and 
perusal  of  the  owners  at  the  municipal  hall  at  all  days  and  at  all  hours  fixed  for  the 
municipal  hall  to  be  open. 

A  notice  under  sec.  234  of  Act  No.  1098  may  be  addressed  to  all  the  respective 
owners  of  premises  abutting  the  street,  requiring  them  to  fonn,  etc,  the  street, 
without  specifying  what  particular  part  of  the  work  each  owner  is  to  do. 

Justices  have  power  at  the  close  of  the  whole  case,  and  before  delivering  their 
decision,  to  ask  any  question  of  a  witness  which  either  the  prosecution  or  defence 
might  legitimately  have  asked. 

This  was  an  order  nisi  to  review  the  decision  of  the  justices  in 
petty  sessions  at  Hawthorn.  In  this  case  Charles  Haines,  the 
secretary  of  the  Shire  of  Boroondara,  proceeded  against  The 
Trustees  Execntors  and  Agency  Company  Limited,  the  executors, 
to  whom  prohate  was  granted,  of  the  will  of  Ernest  Carter,  deceased, 
for  having  neglected  to  comply  with  a  notice  served  upon  them  in 
pursuance  of  sec.  284  of  the  Health  Act  1890.  The  justices 
convicted  the  defendants,  and  fined  them  lOZ.  Is.^  with  2Z.  28.  costs, 
and  in  default  ordered  distress.  The  defendants  then  obtained  an 
order  nisi  to  review  this  decision  on  the  following  grounds : — 

1.  That  there  was  no  evidence  adduced  to  show,  by  resolution  of 
the  council  or  otherwise,  that  the  street  was  not  formed,  etc.,  to  the 
satisfaction  of  the  council. 

2.  That  there  was  no  evidence  adduced  to  show  that  the  respec- 
tive owners  of  premises  fronting,  abutting,  and  adjoining  Daphne 
Street  had  been  duly  served  with  notice  to  form,  etc.,  the  street. 

8.  That  sec.  284  of  the  Health  Act  1890  does  not  apply  to 
reserves  or  strips  of  land  like  the  land  of  defendants'  in  question. 

4.  That  the  notice  is  bad,  as  it  does  not  specify  the  manner, 
levels,  and  specifications  in  which  the  work  is  to  be  carried  on. 

5.  That  the  defendants  could  not  do  the  work  without  trespass- 
ing on  other  people's  rights. 
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6.  That  the  notice  is  bad  in  that  it  does  tiot  specil 

of  the  work  the  defendants  are  to  do,  bnt  requires  thei 

J         whole  of  it. 

On  the  hearing  of  the  motion  that  the  order  be  mt 
rsBS 
R8      grounds  one  and  five  were  not  argued. 

^  It  appeared  that  the  defendants  were  the  owners  of  a 

strip  of  land  five  feet  in  width,  fronting  on  a  certain  i 

on  private  property,  known  as  Daphne  Street,  Balw; 

28th  October  1891,  they  were  served  with  the  folio 

under  sec.  284  of  the  Health  Act  1890  :— 

Ths  HeaUh  Act  1890. 

ShIBB    07    BOBOOHDABA. 

NOTIOB. 

WhereM  a  certain  road  set  out  on  private  property  within  the  Shin 
and  called  or  known  aa  Daphne  Street,  is  not  paved,  levelled,  or  draii 
faction  of  the  council  of  the  said  shire,  the  council  of  the  said  shire 
this  notice  require  you  the  respective  owners  of  the  premises  fronting 
ahntting  upon  the  said  road  within  twenty ^eight  days  from  the  servic 
to  form,  pave,  level,  drain,  and  make  good  the  same  in  the  manner  a 
levels  and  specifications  approved  by  the  said  council,  which  levels  ai 
are  open  for  your  inspection  and  perusal  at  the  office  of  the  said  coui 
hall,  Camberwell  Boad,  CamberweU,  on  all  the  days  and  between 
municipal  offices  are  appointed  to  be  open.  If  this  notice  be  not  con 
will  each  be  liable  to  a  penalty  not  exceeding  10^.  for  each  day  dn 
notice  is  not  complied  with,  and  the  said  council  may,  if  it  think  fit, 
or  in  lieu  of  prosecuting  for  such  non-compliance,  execute  the  work 
referred  to  herein,  and  may  recover  from  the  owners  in  default  the  ex 
by  it  in  so  doing  in  such  proportions  as  may  be  fixed  by  the  said  coui 
is  declared  to  be  of  limited  and  individual  application. 
Dated  this  12th  day  of  October  1891. 
The  common  seal  of  the  municipal  council  of 

the  Shire  of  Boroondara  was  affixed  hereto 

by  the  order  of  the  council  by 
To  the  respective  owners  of  the  premises  front- 
ing, adjoining,  or  abutting  upon  Daphne 

Street,  within  the  Shire  of  Boroondara, 

and  to   Trustees   Executors  and  Agency 

Company  Limited,  as  executors  of  the  will 

of  Ernest  Carter,  one  of  the  said  owners 

The  defendant  company  neglected  to  comply  with 
and  on  the  14th  June  1892  the  secretary  of  the  Shir 
dara  laid  an  information  against  the  company  for  8 
The  summons  came  on  for  hearing  on  the  21st  June 
the  court  of  petty  sessions  at  Hawthorn.     Amongst  otb 


Thomas  Wabdh 
C.  Hainbs,  Shire 
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mey  for  the  defeoxlaDts  for  the  defence,  it  was 

ire   was  no  eyidence  that  the  respective  owners 

ing,  adjoining,  and  abutting  on  Daphne  Street 

'ved  with  notice  to  form,  etc.,  the  street,  and  the 

Th] 
ose  of  the  case  for  the  defendants,  while  consider-      e 

it,  asked  whether,  as  a  matter  of  fact,  notice  had  ^^^ 

il  the  owners  in  addition  to  the  defendant,  when 

Bs  for  the  prosecution  stated  that  sach  owners  had 

notices,  and  had  all  paid  their  respective  proper- 

Il  then  delivered  their  decision,  and  convicted  the 

ve  stated. 

.  the  rale  absolute. 
iobinson  showed  cause. 

C.J.,  delivered  the  judgment  of  the  Court 
.J.,  a'Bbckett  and  Hood,  JJ.]  .  This  is  an  order 
six  grounds.  Only  four  of  those  grounds  have 
we  think  that  on  each  of  those  four  grounds  the 
>d.  The  grounds  argued  were  the  second,  third, 
1.  The  second  ground  is  as  follows: — "That 
mce  adduced  to  show  that  the  respective  owners 
;ing,  abutting,  or  adjoining  Daphne  Street  had 
writh  notices  to  form,  etc.,  Daphne  Street."  Now, 
ifter  the  justices  had  retired  to  consider  their 
re  announcing  the  same,  they  asked  the  question 
ter  of  fact,  notice  had  been  served  on  all  owners 
defendants,  and  the  answer  given  by  one  of  the 
prosecution  was  to  the  effect  that  notice  had  been 
»ective  owners,  and  that  they  had  all,  with  the 
efendants,  paid  the  amounts  due  from  them.  It 
the  justices  had  no  right  to  put  that  question, 
ley  had,  on  the  same  principle  that  a  jury  may, 
r  the  Court,  ask  any  question  which  either  the 
I  defence  might  legitimately  have  asked, 
d  is:— "That  sec.  234  of  the  Health  Act  1890  does 
es  or  strips  of  land  like  the  land  of  the  defendants 
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0.  in  question."  It  appears  that  on  the  side  of  Daphne  Str 

92  this  work  was  to  be  carried  out  there  was  a  reserve  of  i 

"V  width  owned  by  the  defendants,  who  were  also  the  owne 

•  Street  itself,  and  it  was  contended  that  because  this  a 

lUBTISS 

[JT0B8  Daphne  Street  was  so  small  (fiye  feet  in  width)  the  owne 
[TKD  ^  ^^^  ^®  called  upon  to  contribute  their  share.  That  ai 
—  based  upon  the  meaning  to  be  given  to  the  word  ^'p 

havtf  O.J. 

sec.  234  of  the  Health  Act  1890.  The  word  "  premi8< 
somewhat  uncertain  meaning,  but  there  is  nothing  ii 
'  either  to  show  that  it  would  not  be  proper  to  includ< 
meaning  of  the  word  *^  premises  "  a  strip  of  ground,  th 
to  five  feet  in  width,  abutting  upon  a  street,  or  to  show 
of  land  of  that  size  would  be  exempt  under  the  section, 
opinion  that  the  section  does  apply  to  such  a  piece  of  li 
The  fourth  and  sixth  grounds  of  the  order  nisi  wer 
gether.  The  fourth  ground  is :  — "  That  the  notice  is  be 
not  specify  the  manner,  levels,  and  specifications  in  wh 
is  to  be  carried  on."  True,  the  notice  does  not  specif) 
in  which  the  levels  and  specifications  are  to  be  carriec 
contains  an  intimation  that  the  levels  and  specificatio 
to  which  the  work  was  to  be  done  were  open  for  the  ini 
perusal  of  the  defendants  at  the  municipal  hall,  on  all 
all  hours  fixed  for  the  municipal  hall  to  be  open,  whi 
hours  are  fixed  by  regulations  made  under  Act  of 
That,  in  our  opinion,  was  a  sufficient  intimation  to  the 
and  it  was  their  duty  to  go  to  the  shire  hall  and  obta 
mation  which  this  notice  intimated  was  there  procu 
sixth  ground  is : — "  That  the  notice  is  bad,  inasmuc 
not  specify  what  part  of  the  work  the  defendants  ar 
requires  them  to  do  the  whole  of  it."  This,  I  think, 
question  upon  which  any  doubt  in  this  case  appea 
Sec.  234  of  the  Health  Act  1890  provides  that  in  cas< 
etc.,  is  not  formed,  etc.,  to  the  satisfaction  of  the  counc 

"  The  said  council  may  from  time  to  time,  by  notice  to  the  respe 
the  premises  fronting,  adjoining,  or  abutting  upon  such  parts  the 
required  to  be  formed,  paved,  levelled,  drained,  or  made  good,  requin 
pave,  level,  drain,  or  make  good  the  same  in  such  manner  and  accordii 
and  specifications  as  may  be  approved  by  the  said  council,  and  with 
named  in  such  notice;  and  if  such  notice  is  not  complied  with,  the  { 
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ch  notice  has  been  g^ven  shall  each  be  liable  to  a  penalty  not  exceeding  lOL  for 

ch  day  daring  which  snch  notice  is  not  complied  with,  and  the  said  council  may,  if 

ey  think  fit,  subsequently  to  or  in  lieu  of  prosecuting  for  such  non-compliance, 

Mmt-e  the  works  mentioned  or  referred  to  therein,  and  the  expenses  incurred  by  g 

;m  in  so  doing  shall  be  paid  by  the  owners  in  default  in  such  proportions  as  may  be 

ed  bj  the  said  council,  and  shall  be  recoverable  as  hereinafter  provided."  Thib 

£2X1 

lestions  have  frequently  arisen  as  to  the  proper  form  of  notice  and  A 
ider  this  section.  It  seems  to  us  that  the  notice  in  this  case  is  in 
e  proper  form,  and  carries  out  the  real  intention  of  the  Act.  It 
a  notice  addressed  to  the  respective  owners  of  premises  fronting 
iphne  Street.  It  is  also  addressed  to  the  Trustees  Executors 
d  Agency  Company,  that  is,  to  the  individual  owner  to  whom  it 
18  delivered.  It  is  a  notice  to  all  the  owners  respectively  and  to 
e  individual  owner,  and  calls  upon  all  the  owners  to  do  this 
irk.  It  is  not  intended  to  cast  upon  the  one  owner  to  whom  it 
s  delivered  the  obligation  of  doing  the  whole  of  the  work,  which 
ght  to  be  done  by  all,  but  it  is  a  notice  to  all  the  owners  of  the 
rk  that  has  to  be  done  by  all,  or,  if  not  done,  that  the  council 
ly  do  it  and  charge  the  owners  with  the  costs.  We  think  that 
:s  is  a  proper  notice,  and  that  its  form  is  correct.  The  order  nisi 
U  be  discharged  with  costs. 

Solicitors  for  the    defendants  appellant:    Gillott,  Croker    d 
owden. 
Solicitor  for  the  complainant  respondent :  Atkyns, 

W.  H.  M. 


In  bb  PHILIP  PALK. 

^baU  dut^— Administration  and  Probate  Act  1890,  No.  1060,  «.  97  (i)  and  (it) — 

Fartnerthip  assets — Ibrei^n  domicile.  j^^ 

Two  partners  domiciled  in  England  carried  on  a  partnership  business  in  Victoria, 
veil  as  iu  England  and  other  places.  OnH  of  the  partners  died,  being  at  the  time 
lis  death  interested  as  a  partner  in  all  the  partnership  business. 
Keldf  that  the  interest  of  the  deceased  partner  in  the  partnership  in  Victoria  was 
)le  to  probate  duty  in  Victoria,  and  should  be  included  in  the  statement  of  the 
^ased's  estate  filed  by  the  executrix  under  sec.  97  of  Act  No.  1060. 

Special  Case  stated  by  the  Master  in  Equity  under  the 
iministration  and  Probate  Act  1890,  s.  98. 

Philip  Falk  died  in  England  on  the  1st  of  February  1890, 
iving   a  will   by  which   he    appointed   his    wife   his   executrix. 
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F.c.  The    deceased    at    the    time    of    his    death*    was 

1892  Euglaiid,    aud    was    at    the    time    of   his    death    iut 

J^^  large   extent  as  a  partner    in  the   husiness  of  P. 

kALK.  carried  on  in  Melbourne,  according  to  and  under  tl 

deed  of  partnership  between  himself  and  his  son,  Ji 
who  at  the  time  of  the  death  of  the  deceased  was 
in  and  domiciled  in  England.  One  of  the  prov 
partnership  deed  was  that  in  case  one  of  the  partne 
before  the  expiration  of  the  term  of  partnership,  then 
partner  should  settle  with  the  representatives  of  the  c 
ner  all  accounts  and  things  relating  to  the  partuershi 
was  to  be  made  for  the  purpose  of  enabling  the  surviv 
purchase  the  deceased  partner's  share,  and  it  was 
provided  that  if  the  surviving  partner  should  be 
purchase,  or  be  unable  to  find  security  for  payment  o 
then  the  credits,  property,  and  effects  of  the  partners! 
collected  in  and  converted  into  money,  and  after  payn 
partnership  debts  the  surplus  should  be  divided 
surviving  partner  and  the  representatives  of  the  dec( 
according  to  their  respective  shares  and  interest  thei 
the  deceased  nor  the  firm  of  P.  Falk  &  Go.  po8sess< 
of  the  death  of  the  deceased  any  real  estate  in  Vic 
deceased  had  some  personal  estate,  and  the  firm  of  '. 
was  possessed  of  considerable  personal  estate,  in  th< 
consisting  of  stock  in  trade,  bills  receivable,  and 
current  account.  The  surviving  partner,  before  tl 
for  probate,  purchased  the  share  of  the  deceased  part 
the  property  and  effects  of  the  partnership.  Proba 
of  the  deceased  was  granted  in  England  on  fhe  25th  c 
to  Sarah  Falk,  the  executrix  named  in  the  will.  A] 
then  made  by  the  attorney  under  power  of  the  € 
probate  be  issued  to  him  in  Victoria,  in  order  tl 
administer  the  assets  of  the  deceased  in  Victoria.  In 
of  the  deceased's  Victorian  estate  filed  by  the  apj 
Master  in  Equity's  office  under  the  Administration 
Act  1890,  two  items  only  were  mentioned,  viz.,  shar< 
deceased  at  the  time  of  his  death  in  the  National  Ba 
asia  Limited,  and  in  the  Colonial  Bank  of  Australia 
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»tal  Talae  of  4,076Z.  and  the  applicant  contended  that  these  were 
le  only  assets  in  Victoria  over  which  he  sought  dominion  under 
le  administration,  and  he  also  contended  that  the  partnership 
iterest  of  the  deceased  was  recoverable  in  England,  where  the 
irviving  partner  was  domiciled.  The  liabilities  of  the  deceased  in 
ictoria  at  the  time  of  his  death  were  stated  to  be  nil.  The 
lestion  then  arose  whether  the  partnership  interest  of  the  deceased 

the  firm  of  P.  Falk  &  Co.,  at  Melbourne,  at  the  date  of  his 
lath,  was  chargeable  with  duty  under  the  Administration  and 
robate  Act  1890,  and  whether  it  should  have  been  included  in  the 
&tement,  and  the  Master  in  Equity  then  stated  this  case  for  the 
inion  of  a  judge  of  the  Supreme  Court  as  to  whether  the  interest 

PhiUp  Falk  in  the  partnership  business  should  be  included  in 
e  said  statement. 

Madden  and  Box  for  the  Queen — All  the  assets  of  the  firm  in 
ctoria  over  and  above  the  liabilities  are  liable  to  duty.  The 
estion  in  this  case  is  independent  of  the  question  of  the  domicile 

the  deceased :  Blackwood  v.  The  Queen  (a)  ;  The  Queen  v. 
fiith  (b) ;  The  Commissioner  of  Stamps  v.  Hope  (c) .  The  duty 
der  the  Victorian  Act  is  in  the  nature  of  a  succession  duty,  and 
loever  succeeds  to  the  property  of  the  deceased  is  bound  to  pay 
ty :  Bell  v.  Master  in  Equity  (d).  The  partnership  interest  is 
^de  liable  to  duty  by  virtue  of  the  provisions  of  sub-sees.  1  and  2 

sec.  97  of  the  Administration  and  Probate  Act  1890.  The 
pital  in  the  business  is  being  used  in  this  country,  and  the  assets 
this  locality  should  be  responsible  for  duty.  The  executor  has 
ihare  in  the  partnership.  The  point  in  dispute  is  practically 
vemed  by  the  case  of  Buckley  v.  Barber  (e).  This  case  is 
ferred  to  in  all  the  text  books  as  being  good  law,  and  the  law  is 
nilarly  laid  down  in  Addison  on  Contracts  (9th  ed.),  p.  1,182. 

the  cases  of  Taylor  v.  Taylor  (/)  and  Knox  v.  Oye  (g),  there 
Q  sonae  expressions  used  which  would  appear  to  throw  doubt  upon 
e  decision  in  Buckley  v.  Barbery  but  the  former  cases  refer  to 

(a)  8  App.  Cas.  82.  {e)    6  Ex.  164. 

[h)  9  V.L.R.  (L.)  40*.  (/)  28  L.T.  (N.S.)  189. 

(c)  [1891]  App.  Cas.  476.  {g)   L.R.  6  E.  &  I.  App.  656. 

(<0  2  App.  Cas.  660. 
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a  rule  existing  between  persons  who  are  not  merchants, 
y.  Barber  expressly  relates  to  the  rale  existing  betwec 

J.  Dennistoun  Wood  for  the  representatives  of  P. 
is  no  real  estate  in  Victoria  belonging  to  the  de( 
partnership  business  was  carried  on  in  Englan 
places.  **  Personal  estate  '*  which  is  subject  tc 
must  be  limited  to  such  estate  as  the  grant 
would  confer  jurisdiction  to  administer.  The  gra 
confers  no  jurisdiction  to  administer  the  assets  ( 
nership.  In  Blackwood  y.  The  Queen  {h)  it  w 
the  statement  of  personal  property  to  be  made  by 
under  the  Act  should  be  confined  to  that  property  whi( 
enables  him  to  administer.  Reg.  y.  Smith  (t)  deci 
principle.  If  the  executor  has  not  to  make  title  to 
anywhere,  no  duty  is  payable  anywhere.  When  one  o 
dies,  his  executors  haye  no  right  to  interfere  with  th 
business :  Lindley,  pp.  590,  591.  The  right  of  the 
get  paid  the  balance  due  upon  the  accounts.  [ 
enunciated  in  Buckley  y.  Barber  is  completely  at  yari 
principles  laid  down  in  Knox  y.  Oye  {k)y  and  it  is  ali 
the  opinion  expressed  by  James,  L.J.,  in  Taylor 
The  executor  of  a  deceased  partner  has  no  right  to  i 
portion  of  the  goods  of  the  partnership.  The  goods  \ 
be  sold  and  the  proceeds  placed  in  a  common  fund,  ai 
fund  the  debts  of  the  partnership  must  be  paid.  Th 
seeks  to  make  a  distinction  between  one  portion  of  th( 
bhe  other,  and  farther  seeks  to  haye  the  different  ] 
with  in  a  different  way.  If  these  local  assets  are  held 
probate  duty  will  have  to  be  paid  on  the  same  a 
England  and  in  Victoria.  The  debt  does  not  aris^  uu 
bhe  partnership  estate,  and  then  it  is  a  debt  payable 
Bind  not  in  Victoria. 

Counsel  referred  to  Lindley  on  Partnership  ( 
356-362 ;  The  PaHnership  Act  1891,  ss.  27,  44 ;  / 
Qu£en  (m) ;  Commissioner  of  Stamps  y.  Hope  (n). 

(A)    8  App.  Cas.,  p.  98.  (0    28  L.T.  (N.S.)  188 

(.)    9  V.L.R.  (L.),  p.  410.  («)  12  V.L.R.,  p.  56. 

(*)    L.R.  5  E.  A  Jr.  App.,  pp.  675  &  678.     (»)    [1891]  A.C.,  p.  48 
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Madden  in  reply — It  is  clearly  shown  by  Power  v.  The  Queen  (o)  f.c, 

that  probate  duty  in  respect  of  the  same  estate  may  be  payable  both  1592 

here  and  in  England.      The  Partnership  Act  is  not  merely  a  ^T^ 

declaratory  Act,  it  is  also  an  enacting  Act,  and  whatever  may  be  its  Falk. 
provisions,  it  should  not  affect  this  case,  as  the  deceased  died  before 
it  came  into  operation :  Westlake  on  International  Law  (2nd  ed.)i 
p.  233.  No  reference  is  made  in  the  Act  to  the  lex  inter  mercatores^ 
and  if  it  is  declaratory  at  all,  it  is  merely  declaratory  of  the  general 
rule  between  partners  who  are  not  mercatores. 

Cur.  adv.  vuU. 

HiaiNBOTHAM,  C.J.  This  is  a  case  stated  by  the  Master-in- 
Equity  for  the  opinion  of  the  Court.  The  question  we  have  to 
determine  is  whether  the  partnership  interest  of  Philip  Falk, 
deceased,  in  the  business  of  Philip  Falk  &  Co.,  which  was  carried 
on  at  Melbourne,  in  Victoria,  until  the  time  of  his  death,  should  be 
included  in  the  statement  filed  by  A.  Beaver,  the  attorney  under  the 
will  for  the  executrix  named  in  the  will,  under  sec.  97  (2)  of  the 
consolidated  Administration  and  Probate  Act  1890. 

This  question  must  be  determined  in  accordance  with  the  rule  of 

interpretation  of  the  same  section  and  sub-section  of  the  previous 

Act  laid  down  by  the  Privy  Council  in  Blackwood  v.  The  Queen  (p), 

which  was  followed  and  approved  by  the  same  Appellate  Court  in 

the  Cotnmissioner  of  Stamps  v.  Hope  (q).     The  judgment  in  the 

earlier  case  states  that : — 

*'Tlie  essential  question  is  whether  the  Victorian  Legishiture  intended  that  a  legal 
personal  representative  in  Victoria  should  state  accounts  of  all  personal  or  all  movable 
estate  belonging  to  the  deceased  wherever  actually  situate,  or  only  accounts  of  so 
much  as  comes  under  his  control  by  virtue  of  his  probate" — (Page  91.) 

After  a  minute  examination  of  the  provisions  of  the  Act  the 
judgment  proceeds : — 

*'....  The  Victorian  Legislature  have  imposed  a  tax,  payable  by  an  executor, 
as  a  condition  precedent  to  the  issue  and  efficacy  of  the  probate  necessary  for  his 
aeium,  out  of  the  estate  while  it  is  in  bulk,  and  before  distribution  or  administration 
bss  commenoed.  All  these  things,  the  person  to  pay,  the  occasion  for  payment,  the 
fond  for  payment,  and  the  time  for  payment,  point  to  the  Victorian  assets  as  the  sole 

subject  of  the  tax Their  Lordships  think  that  the  Victorian  Legislature 

was  contemplating  the  property  which  was  under  its  own  hand,  and  did  not  intend  to 

(0)  12  V.L.K.  50.  (p)  S  App.  Oas.  82.  (q)  [1891]  A.C.476. 

V.L.R.,  Vol.  XVni.  2Q 
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levy  a  tax  in  reipect  of  property  beyond  its  joriodiction.     And  thi 
general  expressions  which  import  the  contrary  ought  to  receive  the 
which  the  appellant  contends,  and  that  the  statement  of  personal  pro] 
by  the  executor,  under  sec.  7,  sub-sec.  2,  of  the  Act^  should  be 
property  which  the  probate  enablee  him  to  adminUter." — (Pages  97-£ 

Higinbotham.CuT,  The  questioii  thas  raised  and  decided  by  the  Coart 
Blackwood  v.  The  Queen  does  not  arise  in  the  case  n 
in  which  it  is  admitted  that  the  firm  of  P.  Fal 
possessed  of  considerable  personal  estate  in  Victoria, 
stock  in  trade,  bills  receivable,  and  debts  due  on  ciu 
for  goods  sold.  But  it  is  contended  for  the  attornej/ 
for  the  executrix  that  the  personal  estate  in  this  secti( 
mast  be  held  to  be  limited  not  only  to  Victorian  asseti 
Victorian  estate  as  the  grant  of  probate  confers  the  ji 
administer,  and  that  a  grant  of  probate  confers  no  ji 
administer  the  assets  of  the  partnership  in  Victoria, 
argaments,  which  have  been  addressed  to  us  at  some 
this  point,  the  question  has  been  raised  as  to  the  posi 
rights,  and  the  interest,  legal  and  equitable,  of  a  survj 
and  of  the  representative  of  a  deceased  partner  in  the 
the  affairs  of  a  partnership  upon  the  death  of  one  par 
have  been  clearly  stated  by  the  Lord  Chancellor  (Loi 
in  Knox  v.  Oye  (r),  as  follows : — 

"  I  confess,  my  Lords,  that  I  thought  it  was  an  elementary  prii 
the  partnership,  which  at  law  survives  to  the  surviving  partner,  whi 
at  law  the  whole  interest  in  the  partnership  assets,  which,  treatii 
tenant,  vests  the  whole  of  the  partnership  estates  in  him,  was  alwi 
doctrine  of  a  court  of  equity,  that  in  equity  the  interest  of  a  partnc 
ship  is  thftt  of  tenancy  in  common  as  between  the  two  partners,  so  t 
of  a  deceased  partner  have  an  interest  in  those  assets  which  the  i 
alone  can  get  at ;  and  that  the  surviving  partner  alone  having  a  le^ 
property,  there  arises,  necessarily,  a  right,  as  between  the  executor 
partner  and  him,  to  insist  upon  his  holding  those  assets,  which  he  so  < 
to  the  partnership  interest,  or  subject  to  the  share  whidi  the  execute 
partner,  in  right  of  their  testator,  are  entitled  to  claim.  So  much  s 
law  that  a  surviving  partner  cannot  make  use  of  the  assets  of  a 
(apart  at  present  from  the  Statute  of  Limitations,  which  I  will  cc 
without  being  accountable  for  the  use  he  has  made  of  them.  The 
deceased  pamer  have  a  right  to  a  sale  of  every  portion  of  the  partne 
completely  are  they  held  to  be  in  a  fiduciary  position,  so  complete 
including  the  plant  or  houses,  the  machinery  or  stock-in-trade, 
description  of  property  may  be  that  comes  into  the  hands  of  the  sur 

(*•)  L.R.  5  E.  &  It.  App.  678-9. 
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ght  of  his  snrrivorslup  at  law,  and  which  are  all  vested  in  that  snryiving  partner 
f  right  of  his  surrivorahip  at  law,  held  to  be  property  in  all  of  which,  whether  they 
■e  chattels  of  the  partnership,  or  estates  of  the  partnership,  the  executors  of  a 
ioeased  partner  have  an  interest  commensurate  with  the  extent  of  the  share  of  their 
stator.  They  have  a  right,  therefore,  to  have  that  property  so  disposed  of  that  it 
ay  he  applied  under  the  direction  of  a  court  of  equity,  according  to  the  equitable 
gbU  between  the  pai-tners."  ^ 

he  right  of  the  representative  of  a  deceased  partner  to  have  the 
)ntrolling  power  exercised  by  the  Court  in  the  liquidation  and  distri- 
Qtion  of  the  partnership  estate  is  expressly  declared  and  enacted  in 
16  "  Victorian  Partnership  Act  1891,"  a  codifying  Act  taken  from 
le  English  Partnership  Act  1890,  sec.  43,  which  provides  that: — 

"  On  the  dissolution  of  a  partnership  every  partner  is  entitled  as  against  the  other 
irtners  in  the  firm,  and  all  persons  claiming  through  them  in  respect  of  their 
iterests  as  partners,  to  have  the  property  of  the  partnership  applied  in  payment  of 
le  debts  and  liabilities  of  the  firm,  and  to  have  the  surplus  assets  after  such  payment 
)plied  in  payment  of  what  may  be  due  to  the  partners  respectively  after  deducting 
hat  may  be  due  from  them  as  partners  to  the  firm ;  and  for  that  purpose  any  partner 
'  his  representatives  may,  on  the  termination  of  the  partnership,  apply  to  the  Court 
I  wind  up  the  business  and  affairs  of  the  firm." 

his  right  or  interest  and  the  powers  of  the  representative  of  a 
eceased  partner,  whether  they  he  derived  from  the  established 
Dctriues  and  practice  of  courts  of  equity  or  from  the  Statute, 
>nstitute  an  existing  right  or  interest  under,  and  operate  upon, 
16  administration  of  the  assets  of  the  partnership  estate  during 
le  course  of  liquidation  and  before  distribution.  They  cannot  be 
cercised  by  anyone  except  such  representative;  they  must  be  exer- 
Lsed  by  him  in  the  local  area  where  the  share  is  situated,  that  is,  the 
lace  where  the  business  is  carried  on :  see  per  Sir  James  Hannen, 
n  the  Goods  of  Ewing  (s) ;  and  they  can  only  be  exercised  by  the 
epresentative  by  virtue  of  probate  granted  by  the  court  having 
irisdiction  in  the  locality  where  the  share  is  situated.  ''  The 
:rant  of  probate  does  not  of  its  own  force  carry  the  power  of  dealing 
rith  goods  beyond  the  jurisdiction  of  the  ccAirt  which  grants  it, 
hough  that  may  be  the  court  of  the  testator's  domicile ;  at  most  it 
[ives  the  executor  the  generally  recognised  claim  to  be  appointed 
►y  the  foreign  country  or  jurisdiction  " :  Blackwood  v.  The  Queen  (t)  • 
Che  probate  granted  in  this  case  by  the  High  Court  of  Justice  in 
England  to  the  executrix  named  in  the  will  would  hot  enable  the 
iiecutrix  to  exercise  in  Victoria  any  of  the  rights  or  powers  she 

(*)  6  P.D.  21.  (0  8  App.  Cas.  92. 
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3  iu  connectiou  with  the  share  of  the  decei 
I  Victoria,  until  ancillary  prohate  had  bee 
or  until  a  verified  copy  of  the  English  proi 
he  office  of  the  Registrar,  and  sealed  with  tl 
Court  of  Victoria,  under  Part  III.  of  the  A 
mte  Act  1890 ;  and  in  such  case  the  seal  could 
statement  had  been  filed  in  the  office  of  th< 
had  been  paid.  The  issue  of  a  Victorian  { 
it,  is  therefore  "  necessary  for  the  action  "  of 
eceased  partner.  It  is  by  virtue  of  the  Vict 
personal  estate  of  the  deceased  partner  ''  co 
It  may  be  true  that  the  Victorian  prol 
him  to  administer^*  the  property  of  the  p 
but  it,  and  it  alone,  enables  the  executor  to  < 
3urt  in  compelling  the  due  administration  of 
ving  partner.  The  argument  founded  upon  t 
udgment  of  the  Court  of  Appeal,  namely. 
t  of  personal  property  to  be  made  by  the  ex< 
]ed  to  that  property  which  the  probate  en 
er,**  appears  to  me  to  be  hypercritical.  Tak( 
i  the  point  decided  in  that  case,  namely,  t] 
estate  only,  and  not  foreign  assets,  is  the  £ 
\  expression  is  apposite  and  forcible.  But  if 
according  to  its  terms,  to  the  facts  of  this  cas 
b  is  an  expression  unnecessary  for  and  goiuj 
icision  in  the  case  in  which  it  is  found,  thf 
)  have  been  intended  to  apply  to  a  case  like 
>fore  does  not  bind  us  in  this  case, 
s  been  further  argued  by  Mr.  Wood,  on  the 
stbury  in  Knox  v.  Qye  (r),  that  the  represei 
partner  has  no  interest  in  or  claim  upon  s 
be  partnership  estate,  and  that  his  rights  a 
I  account  of  the  property,  of  its  collection  an( 
lue  payment  upon  completion  of  the  liquic 
f  the  deceased  partner's  share,  and  that  this, 
chose'  in  action,  could  have  no  other  local  e: 
od,  where  the  stirviving  partner,  Julius  Da\ 
(v)  L.R.  6  £.  &  Ir.  App.  675. 
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[omiciled  and  resident  at  the  time  of  the  testator's  d 
iew  may  be  correct,  and  that  of  Lord  Hatherley,  that  ( 
onmion  exists  in  equity  between  the  representative  of  1 
artner  and  the  surviving  partner,  may  be  erroneo 
ffecting,  as  it  seems  to  me,  the  question  which  we  ] 
etermine. 

The  amount  ultimately  found  to  be  due  by  the  survi^ 
)  the  representative  of  the  deceased  partner  is  regardec 
ebt  accruing  at  the  date  of  the  death  of  the  deceas 
Partnership  Act  1891,"  sec.  47.  But  this  argument 
efore  the  amount  of  the  debt  is  ascertained,  and  while 
bip  estate  is  still  in  liquidation,  the  representative  of  t 
artner  has  a  right  to  claim  an  account  of  the  pro{ 
artnership  assets,  and  to  apply  to  a  court  of  equity 
lie  business  and  affairs  of  the  firm ;  and  it  is  in  vi 
Ight,  and  as  a  necessary  condition  of  exercising  that  r 
ictorian  probate  has  to  be  taken  out  by  such  represe 
}  true  that  liquidation  results  in  a  debt,  but  the  rel 
spresentative  of  the  deceased  partner  and  the  surviving 
ther  and  more  than  that  of  creditor  and  debtor. 

A  similar  answer  may  be  given  to  the  argument  foui 
lause  of  the  deed  which  gives  the  surviving  partner 
archase  the  share  of  the  deceased  partner.  The  value  o 
icepting  the  book  debts,  must  first  be  ascertained  by 
endent  persons,  one  of  whom  has  to  be  chosen  by  the  re] 
f  the  deceased  partner.  The  case,  as  amended,  stat 
ar?iving  partner,  before  the  application  by  A.  Beaver  : 
urchased  the  share  of  the  deceased  partner.  He  co 
bis,  consistently  with  the  terms  of  the  deed,  after  he  h 
right,  as  executor,  to  settle  with  the  surviving  partner  i 
nd  things  relating  to  the  partnership,  and  after  he  had, 
hosen  a  valuator ;  and  for  these  purposes  Victorian  pr< 
>T  might  he  necessary. 

It  appears,  therefore,  that  in  every  aspect  of  thi 
ixecator  of  the  deceased  partner  had  an  interest  of  son 
ights  of  some  kind,  and  powers  of  some  kind  in  ai 
)eT8onal  estate  of  the  firm  in  Victoria  from  the  day  of  1 
>bat  partner ;  that  Victorian  probate  was  or  might  be 
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F.o.         for  his  action  *'  for  the  protection  of  that  interest,  and  in  the  exer- 

1892  cise  of  those  rights  and  powers ;  and  he  is  therefore  required  by 

I  law  to  make  a  statement  of  the  particulars  of  such  personal  estate 

Paxk.         of  the  firm  in  Victoria. 

aipinboiham,C,J.       We  are  of  opinion  that  the  question  submitted  to  us  should  be 

answered  in  the  affirmative,  namely,  that  the  partnership  interest  of 

Philip  Falk  should  be  included  in  the  statement. 

HoLBOYD,  J.     In  my  opinion  the  partnership  interest  of  the 

deceased  Philip  Falk  in  the  business  of  Philip  Falk  &  Company, 

at  Melbourne,  at  the  time  of  his  death,  is  chargeable  with  duty 

under  the  AdminUtration  and  Probate  Act  1890,  and  ought  to 

have  been  included  in  the  statement  of   the  estate  of  the  said 

Philip  Falk  in  Victoria,  filed  in  the  Master's  office.    It  is  not  a 

little  surprising  that  three  lawyers  of  such  high  eminence  as  the 

late  Baron  Parke,  Lord  Hatherley,  and  Lord  Westbury  should  differ 

so  widely  upon  what  a  layman  would  naturally  suppose  to  be  a  well 

settled  doctrine  of  partnership  law.     Parke,  B.,  in  deliyering  the 

judgment  of  the  Court  of  Exchequer  in  Buckley  y.  Barbour  (tr), 

thus  expressed  himself: — 

"  Upon  the  whole,  there  is  no  satisfactory  authority  for  the  position  that  the  title 
to  partnership  chattels  survives  at  law,  and  the  authorities  the  other  way  greatly 
predominate.  Mr.  Story  treats  it  as  the  universally  acknowledged  rule  that  upon 
the  dissolution  of  the  partnership  hy  death  the  property  and  effects  thereof  do  not 
belong  exclusively  to  the  survivors,  but  are  to  be  distributed  between  them  and  the 
representatives  of  the  deceased  in  the  same  manner  as  they  would  have  been  upon  a 
voluntary  dissolution  inter  vivos,** 

B.eferring  to  the  argument  that,  though  the  right  to  partnership 

chattels  does  not  survive,  the  surviving  partners  have  of  necessity 

a  jus  disponendi  for  the  purpose  of  winding  up  the  partnership 

accounts,  the  learned  judge  after  discussing  the  question  thus 

concludes : — 

"  We  doubt  whether  surviving  partners  have  a  power  to  sell  and  give  a  good  legal 
title  to  the  share  belonging  to  the  executors  of  the  deceased  partner  when  they  sell 
in  order  to  pay  the  debts  of  the  deceased  and  of  themselves ;  but,  be  that  as  it  msy, 
we  think  it  clear  that  the  survivors  could  have  no  power  to  dispose  of  it  otherwise  than 
to  pay  such  debts." 

Lord  Hatherley  treats  it  as  an  elementary  principle  that  whilst 
at  law  partners  are  regarded  as  joint  tenants,  and  on  the  dissolutioo 

(to)  6  Ex.,  pp.  180  to  182, 
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of  a  partnership  by  death  the  whole  of  the  joint  assets  pass  to  the  f.g. 

Burviying  partner  or  partners  by  right  of  survivorship,  yet  in  equity  1392 

the  relation  of  partners  inter  se  is  that  of  tenants  in  common,  and  J 

the  executors   of  the  deceased  partner  have  an  interest  in  the         Falk. 
partnership  property  commensurate  veith  the  extent  of  the  share  of      Holroyd,  J. 
their  testator,  of  which  interest  the  surviving  partners  are  trustees :  ~ 

Knox  V.  Gye  {x).  Lord  Westbury  on  the  other  hand  has  laid  it 
down  that  a  surviving  partner  is  not  a  trustee  either  expressly  or  by 
implication,  and  that  it  is  only  by  a  loose  use  of  the  word  that  he 
can  be  so  called.  He  holds  that  on  the  death  of  one  of  two  partners 
the  whole  property  in  the  partnership  estate  accrues  to  the  surviving 
partner,  and  that  he  is  the  owner  thereof  both  at  law  and  in  equity. 
"  The  right  of  the  deceased  partner's  representative,"  he  says, 
"  consists  in  having  an  account  of  the  property,  of  its  collection 
and  application,  and  in  receiving  that  portion  of  the  clear  balance 
that  accrues  to  the  deceased's  share  and  interest  in  the  partner- 
ship'* (y).  The  opinion  of  the  Court  of  Exchequer  is  the  more 
logical,  and  gives  the  fullest  effect  to  the  maxim,  **  Jils  accrescendi 
inter  mercatores  locum  nan  habet.'*     The  doctrine  enunciated  by  ^ 

Lord  Hatherley  is  the  more  generally  accepted,  and  the  more  con- 
venient. It  is  approved  by  the  three  most  eminent  text  writers — 
Williams,  Lindley,  and  Lewin.  Lord  Westbury's  opinion  has  the 
weight  of  his  own  great  authority,  and  is  supported  by  Lord  Justice 
James.  One  thing  is  certain,  that  the  representatives  of  a  deceased 
partner  have  rights  against  the  surviving  partners,  and  that  the 
surviving  partners  are  subject  to  corresponding  obligations  towards 
the  representatives  of  the  deceased.  These  rights  will  now  be  found 
set  forth  in  the  *'  Partnership  Act  1891,'*  which  has  been  copied 
from  the  English  Act  58  &  54  Yic,  chapter  89,  and  is  mainly 
declaratory ;  and  they  constitute  a  relation  between  the  represen- 
tatives of  the  deceased  and  the  survivors  much  more  favourable  to 
the  former,  as  it  appears  to  me,  than  that  merely 
debtor.     The  43rd  section  of  our  Act  runs  thus  : — 

*'  On  the  dissolution  of  a  partnership  every  partner  is  entitled 
partners  in  the  firm  and  all  persons  claiming  through  them  i 
interests  as  partners  to  have  the  property  of  the  partnership  app 
the  dehts  and  liabilities  of  the  firm  and  to  have  the  surplus  assets 

(sr)  L.R.  6  E.  &  1.  App.,  at  p.  678.  (y)  i 
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F.O.  applied  in  payment  of  what  may  be  due  to  the  partners  retpeetively  after  dedaetiBg 

what  may  be  due  from  them  as  partners  to  the  firm ;  and  for  that  purpose  any 

189^  partner  or  his  representatires  may  on  the  termination  of  the  partnership  apply  to  the 

In  re  Coort  to  wind  np  the  business  and  affairs  of  the  firm." 

^^^-  The  section  is  not  well  expressed,  bat  it  manifestly  relates  to  every 
Solroyd,  J.  kind  of  dissolution  whether  inter  vivos  or  by  the  death  of  any 
partner ;  and  the  same  rights  which  under  that  section  a  suryiving 
partner  has  against  the  representatiyes  of  a  deceased  partner  must 
belong  to  the  representatiyes  of  the  deceased  as  against  the  survivor. 
These  rights  may  be  enforced  in  court ;  and  the  representatives  of 
the  deceased  are  entitled  equally  with  the  survivor  to  resort  to  the 
court  for  that  purpose.  While  the  distinction  prevailed  between 
courts  of  common  law  and  courts  of  equity,  they  could  be 
enforced  only  in  a  court  of  equity.  The  manner  in  which  the 
court  proceeds  when  its  aid  is  invoked  demonstrates  that  the  repre- 
sentatives of  a  deceased  partner  have  at  least  an  equitable  claim 
upon  the  estate  of  the  firm  commensurate  with  the  share  of  Uie 
deceased  therein  after  the  liabilities  of  the  firm  have  been  satisfied. 
Under  its  direction  the  estate  is  sold  or  otherwise  converted  into 
money,  and  the  deceased's  representatives  receive,  in  the  absence  of 
any  special  agreement  to  the  contrary,  precisely  the  same  share  of 
the  proceeds  as  the  deceased  partner  would  have  received  if  the 
partnership  had  been  dissolved,  not  by  his  death,  but  by  effluxion 
of  time ;  the  same  share  in  fact  as  if  they  were  tenants  in  common 
with  the  surviving  partners.  Undoubtedly  the  amount  due  from 
the  surviving  partners  to  the  executors  or  administrators  of  a 
deceased  partner  is  a  debt,  and  always  was  a  debt  when  ascertainedi 
just  as  any  sum  of  money  due  by  a  trustee  to  his  cestui  que  trust. 
But  if  the  executors  or  administrators  of  the  deceased  partner  were 
no  more  than  creditors,  this  extraordinary  consequence  as  it  seems 
to  me  must  follow.  In  the  event  of  a  partnership  of  two  members 
being  determined  by  the  death  of  one,  the  firm  being  solvent,  and 
the  surviving  partner  becoming  immediately  afterwards  insolvent, 
'Uhe  whole  property  in  the  partnership  estate  at  law  and  in  equity," 
to  adopt  Lord  Westbury's  words,  would  pass  to  the  assignee  of  the 
survivor  as  part  of  his  separate  estate,  and  the  representatives  of 
the  deceased  could  only  come  in  and  prove  for  the  debt  due  to  them 
in  competition  with  the  other  separate  creditors  of  the  survivor. 
The  47th  section  of  our  Act  fixes  the  date  at  which  the  amoant 
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lae,  as  well  from  continuing  partners  to  an  outgoing  partner  as  f 

rem  surviving  partners  to  the  executors  or  administrators  of  a  l 

eceased  partner,  is  to  be  deemed  to  have  accrued  as  a  debt.     It  ' 

as  in  view  the  enactments  which  concern  the  limitation  of  actions.  Fj 

t  creates  no  new  relation,  nor  establishes  any  relation  previously  ^olr 
nsettled.  As  to  the  debt,  it  puts  a  retiring  partner  on  the  same 
K)ting  as  the  executors  of  one  deceased.  The  distinction  between 
mere  debt  and  the  interest  that  devolves  upon  the  representatives 
I  the  deceased  partner  is  well  illustrated  by  the  46th  section. 
Then  surviving  or  continuing  partners,  before  the  final  settlement 
^  accounts  and  without  any  agreement  authorising  them  so  to  do, 
nploy  the  deceased  or  outgoing  partner's  share  of  the  assets  in 
arrying  on  the  business  of  the  firm,  they  will  be  accountable,  at 
le  option  of  the  deceased's  representatives  or  of  the  outgoing 
irtner,  either  for  a  proportionate  share  of  the  profits  since  the 
Bsolution  or  for  interest  at  7  per  cent. ;  whereas  if  they  purchase 
e  interest  of  the  deceased  or  outgoing  partner  under  an  option 
ven  by  the  contract  of  partnership,  they  will  be  liable  only  to  pay 
e  price  in  the  manner  provided  by  the  contract.  This  section 
troduces  no  new  principle.  The  only  novelty  is  that  it  fixes  the 
te  of  interest  which  may  be  claimed  in  the  first  event  at 
per  cent.      And   here    again  the  executors    or    administrators 

a  deceased  partner  are  entitled  in  their  representative 
pacity  to  precisely  the  same  benefit  as  the  living  partner  who 
bires. 

It  is  clear  now  that  the  statement  for  duty  to  be  made  by  an 
ecutor  must  set  forth  only  so  much  of  the  estate  of  the  deceased 

his  Victorian  probate  will  confer  upon  him  the  right  to 
minister,  and  only  so  much  therefore  as  is  within  the  local  area 
the  probate  jurisdiction  :  Blackwood  v.  The  Queen  (z) ;  Commis- 
mers  of  Stamps  v.  Hope  (a) ;  and  see  Re  Smith  (b) ;  and  I  agree 
th  Mr.  Wood  that  the  issue  of  probate  to  Mr.  Beaver  will  confer 
K)n  him  no  right  to  administer  the  assets  of  the  partnership  of 
Falk  &  Co.  in  Victoria.  But  that  is  not  the  question.  The 
are  of  Philip  Falk  deceased  in  the  surplus  proceeds  of  those 
sets  after  the  liabilities  of  the  firm  have  been  discharged  is  an 
set  of  Philip   Falk's   own   estate ;  and   in   my   opinion  locally 

z)  S  App.  Cft«.,  pp.  97,  98.  (a)  [1891]  A.C.,  p  4S1.  (b)  9  V.L.R.  401. 
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F.c.  situated  here,  because  the  estate  of  the  Melbonme  firm,  out  of 

X892  which  the  claim  of  Philip  Falk*s  representatiye  would  have  to  be 

I  satisfied,  is,  or  was  when  the  partnership  was  dissolved  by  his 

Falk.         death,  locally  situate  in  Victoria. 
HoWoyd,  J.  Hitherto  I  have  dealt  with  this  case,  as  it  was  mainly  argued, 

on  general  principles.  Turning  now  to  the  agreement  of  part- 
nership, I  observe  that  by  the  18th  article  an  option  of 
purchasing  the  share  of  a  deceased  partner  in  the  property  of 
the  firm  is  given  to  the  surviving  partner  or  partners.  In  the 
event  of  that  option  being  exercised,  the  value  of  the  property, 
excepting  the  book  debts,  which  are  to  be  divided  as  they  are 
collected,  is  to  be  ascertained  in  the  manner  prescribed  by  the 
article,  and  the  amount  is  either  to  be  paid  in  cash  or  by  mutnal 
consent  security  may  be  given  for  the  payment.  If  the  survivor  or 
survivors  decline  to  purchase  the  share  of  the  deceased  or  cannot 
find  satisfactory  security,  the  property  is  to  be  converted,  the  joint 
debts  paid  out  of  the  proceeds,  and  the  surplus  divided  between  the 
survivor  or  survivors  and  the  representatives  of  the  deceased,  which 
would  have  been,  as  I  have  already  stated,  the  legal  right  of  the 
parties,  if  no  special  direction  to  that  effect  had  been  given. 
Practically  a  deceased  partner's  share  of  the  joint  debts  is  exempted 
from  the  option  of  purchase ;  and  in  any  case  therefore,  should  the 
option  be  or  have  been  exercised,  Philip  Falk's  proportionate  part 
of  these  debts  will  remain  an  asset  of  his  estate  under  the  control 
of  his  Victorian  executor.  Would  the  exercise  of  the  option  make 
any  difference  as  regards  his  interest  in  the  residue  of  the  property? 
I  think  not.  It  would  create  a  contract  between  the  surviving 
partner  and  the  Victorian  executor  for  the  purchase  of  an  asset  of 
the  deceased's  estate  in  Victoria,  which  contract  the  executor  woald 
have  to  carry  out  and  complete,  and  by  virtue  of  which  he  conld 
recover  the  purchase  money  if  payable  in  cash.  If  security  were 
offered,  he  might  refuse  to  accept  an  insufficient  security.  He 
might  arrange  the  terms  of  the  security  which  he  would  accept. 
He  would  have  to  appoint  a  valuator.  In  short,  in  his  representa- 
tive capacity  he  would  stand  in  the  relation  of  vendor  to  the 
surviving  partner.  For  the  foregoing  reasons  I  think  that  the 
question  which  we  have  been  asked  to  decide  must  be  answered  in 
the  affirmative. 
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.  Case  stated  under  the  98th  section  of  the  Adminis- 
^rotate  Act  1890,  by  which  it  appears — that  P.  Falk 
id  on  the  1st  of  February  1890;  that  at  that  time  he 
»n  business  in  Melbourne,  Adelaide,  and  London,  in  Fi 

ith  J.  D.  Falk;  that  this  partnership  had  no  real 
»ria,  but  had  considerable  personal  estate  in  Victoria, 
stock  in  trade,  bills  receiyable,  and  debts  due  on 
its  for  goods  sold ;  that  at  the  time  of  his  death  the 
his  partner  were  both  domiciled  in  England;  that 
rt  of  Justice  in  England  has  granted  probate  of  the 
k  to  Sarah  Falk,  the  executrix  named  in  the  will ; 
Beaver,  as  attorney  under  power  of  the  executrix,  is 
probate  be  issued  to  him  in  Victoria  to  entitle  him  to 

assets  in  Victoria  of  P.  Falk.  The  Court  is  asked 
svhether  the  interest,  or  any  part  of  the  interest,  of 
ch  of  the  assets  of  the  partnership  as  are  situate  in 
largeable  with  duty  under  the  Administration  and 
1890.  The  words  "the  personal  estate  of  the 
sec.  97  of  the  Administration  and  Probate  Act  1890 
and  apart  from  some  express  or  implied  limitation  in 
rge  enough  to  include  the  whole  of  the  deceased's 
)  of  all  kinds  and  at  all  places ;  but  the  Privy  Council 
Blackwood  v.  The  Queen  (c),  held  that  the  person  to 
ion  for  payment,  the  fund  for  payment,  and  the  time 
pointed  to  the  Victorian  assets  as  the  sole  subject  of 

further  on  in  the  judgment  the  Privy  Council  say 
nent  of  personal  property  to  be  made  by  the  executor  . 

sub-sec.  2,  of  the  Act  (sec.  97,  sub-sec.  2,  of  the 

should  be  confined  to  that  **  property  which  the 
s  him  to  administer."  Accordingly  we  have  to  s6e 
"Victorian  assets,"  what  is  "that  property"  which 
Qables  Beaver  to  administer.     Now,  if  P.  Falk  had 

on  business  alone,  and  not  in  partnership,  the 
the  case  of  the  Attorney -General  v.  Bowen  (d), 
of  Stamps  V.  Hope  (e),  show  that  all  personal  chattels 
oria,  and  all  simple  contract  debts  due  from  debtors 
ictoria  at  the  time  of  P.  Falk's  decease,  would  be 

IS.  82.  (d)  4  M.  &  W.  171.  W  [1891]  A.C.  477. 
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F.c.  "Victorian  assets,"  would  be  property  which  the  probate  would 

1892  "  enable  Beaver  to  administer  "  within  the  ruling  in  Blaekwoott 

^^  Case.     But  it  is  argued  on  behalf  of  Beaver  that  all  these  chattels 

Falk.  and  debts  pass  at  law  and  in  equity  to  the  surviving  partner,  that 

Hodge9,J.  ^^6  deceased  partner's  representative  has  no  interest  at  law  or  in 
equity  in  the  chattels  and  debts,  that  there  is  no  fiduciary  relation- 
ship existing  between  the  surviving  partner  and  the  deceased 
partner's  representative,  that  Beaver  is  entitled  to  an  account  from 
the  surviving  partner,  and  that  the  relationship  between  the 
surviving  partner  and  Beaver  is,  and  is  only,  that  of  debtor  and 
creditor. 

In  Buckley  v.  Barber  (/),  the  Court  of  Exchequer,  guided  by 
the  principle  that  the  **jvs  accrescendi  inter  mercatores  locumnon 
hdbety**  decided  that  on  the  death  of  one  partner  the  title  to  partner- 
ship chattels  did  not  survive,  and  that,  though  the  surviving  partners 
might  (which  the  Court  doubted)  have  of  necessity  AJtis  duponendi 
for  the  purpose  of  winding  up  the  partnership  concerns,  yet  snch 
partners  have  no  power  to  dispose  of  such  chattels  otherwise  than 
to  pay  the  partnership  debts.  And  as  to  choses  in  actions,  the 
Court  held  that  it  was  correct  to  say  that  "  the  legal  title  smvives 
in  many  cases,  but  not  the  benejicial  interest.^*  According  to  that 
case,  therefore,  it  is  clear  that  Beaver,  by  the  Victorian  probate, 
would  acquire  a  title  to  the  deceased  partner's  share  in  the  personal 
chattels  situate  in  Victoria,  and  would  acquire  a  beneficial  interest 
in  the  choses  in  action  situate  in  Victoria.  It  is,  however,  contended 
on  behalf  of  Beaver  that  Buckley  v.  Barber  cannot  now  be  considered 
as  law,  and  must  be  taken  to  be  overruled  by  Knox  v.  Oye  {g). 
During  the  argument  in  this  case  Buckley  v.  Barber  was  cited, 
and  it  seems  somewhat  strange  that  it  was  not  referred  to  in  the 
speech  of  any  of  their  lordships,  though  in  two  of  those  speeches 
opinions  are  expressed  which  are  at  variance  with  the  decision  in 
Buckley  v.  Barber,    In  this  case  Lord  Hatherley  said  : — 

"  I  confess^  my  Lords,  that  I  thought  it  wag  an  elementary  principle  of  law  thtt 
the  partnership  which  at  law  surviyes  to  the  surviTing  partner,  which  carries  to  him 
at  law  the  whole  interest  in  the  partnership  assets,  which,  treating  him  as  a  joint 
tenant,  vests  the  whole  of  the  partnership  estates  in  him,  was  always  subject  to  the 
doctrine  of  a  court  of  equity,  th<Mt  in  equity  the  interest  of  a  partner  in  the  partner^ 
ehip  is  that  of  tenancy  in  common  as  between  the  two  partners.    So  that  the 

(/)  6  Ex.  164.  iy)  L.K  5  E.  &  I.  App.  66a 
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exeeaton  of  a  deceased  partner  hare  an  interest  in  these  assets  which  the  siuriving  r.o. 

partner  alone  can  get  at,  and  that  the  surviving  partner  alone  having  a  legal  interest  

in  the  property,  there  arises,  necessarily,  a  right  as  hetween  the  executors  of  the  ^®^^ 

deeeaied  partner  and  him  to  insist  upon  his  holding  those  assets,  which  he  so  collects,  j^ 

seoording  to  the  partnership  interest,  or  suhject  to  the  share  which  the  exeocutors  of  Falk. 
the  deceased  partner,  in  right  of  their  testator,  are  entitled  to  claim." 


This  language  is,  I  think,  inconsistent  with  the  decision  in 
Buckley  v.  Barber ;  but  if,  in  eqnity,  the  interest  of  the  partner  in 
the  partnership  is  that  of  tenancy  in  common  as  between  the 
partners,  then,  under  the  Victorian  probate,  Beaver  wonld  establish 
his  title  as  tenant  in  common  in  equity  to  the  partnership  property 
which  is  situate  here.  Therefore,  if  the  decision  in  Buckley  v. 
Barber  be  right,  or  if  the  opinion  of  Lord  Hatherley  be  right,  the 
deceased's  share  of  the  partnership  property  situate  in  Victoria 
would,  in  my  opinion,  be  Victorian  assets,  and  would  be  property 
which  the  probate  would  enable  Beaver  to  administer  within  the 
decision  of  the  Friyy  Council  in  Blackwood's  case.  But  it  is  con- 
tended that  Lord  Hatherley  was  a  dissentient,  and  consequently 
that  reliance  cannot  be  placed  upon  the  language  used  by  him  in 
the  House  of  Lords.  .  It  is  true  that  Lord  Hatherley  was  in  that 
case  dissentient;  but  upon  the  subject  on  which  I  have  quoted  him 
only  one  other  of  their  Lordships  expressed  an  opinion,  and  it  by 
no  means  follows  that  the  other  of  their  Lordships  differed  from 
Lord  Hatherley  on  this  question.  However,  take  the  language 
which  has  been  most  relied  on  for  Beaver,  that  of  Lord  Westbury, 
at  page  675.     Lord  Westbury  there  says : — 

"  In  deciding  this  case  it  must  he  recollected  that  the  representative  of  a  deceased 
psrtner  has  no  specific  interest  in,  or  claim  upon,  any  particular  part  of  the  partner- 
ship estate.  The  whole  property  therein  accrues  to  the  surviving  partner,  and  he  is 
the  owner  thereof  both  at  law  a^d  in  equity.  The  right  of  the  deceased  partner's 
representative  consists  in  having  an  account  of  the  property,  of  its  collection  and 
application,  and  in  receiving  that  portion  of  ^e  clear  balance  that  accrues  to  the 
deceased's  share  and  interest  in  the  partnership." 

According  to  this,  Beaver,  under  the  Victorian  probate,  would 
have  a  right  to  have  an  account  of  the  property  of  the  partnership, 
of  its  collection  and  application,  and  I  think  this  language  shows 
that  there  must  be  a  corresponding  duty  on  the  other  party  to 
collect  and  apply,  and  that,  if  he  were  proposing  to  deal  with  the 
partnership  property  situate  in  Victoria  for  his  own  private  ends  and 
not  for  partnership  purposes,  and  to  convey  the  property  in  Victoria 
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F.c.  to  some  person  for  his  own  private  ends,  as,  for  instance,  to  discharge 

1802  ^  private  debt,  it  cannot  I  think  be  donbted  that  the  Yictoriaii 

j~  Court  would,  on  Beaver's   application   as   executor   in  Victoria, 

Falk.         protect  this  partnership  prop,erty,  and  prevent  it  being  disposed  of 

Hodges^  J.      except  in  the  partnership  interest.     And  if  this  be  so,  it  is  clear 

that  there  is  something  more  than  a  mere  debt  existing  between  the 

deceased's  representative  and  the  surviving  partner,  and  although 

such  representative  may  not  have  a  specific  interest  in,  or  chum 

upon,  any  particular  part  of  the  partnership  estate,  he  has  an 

interest  in  the  whole  of  the  partnership  estate,  and  a  right  to  have 

that  estate  collected  and  applied  to  partnership  purposes,  and  a 

remedy  in  equity  to  enforce  that  right.     This  is  something  vei; 

different  from  the  ordinary  relation  of  debtor  and  creditor,  and  in 

my  opinion  shows  that  even  on  the  view  of  Lord  Westbury  the 

Victorian  probate  would  have  operation  in  regard  to  the  chattels, 

etc.,  situate  in  Victoria,  and  would  bring  these  chattels  within  the 

words,  "Victorian  assets"  and  "  property  which  the  probate  enables 

him  to  administer,"  used  in  Blackwood's  case.     I  am  therefore  of 

opinion  that  the  partnership  interest  of  P.  Falk  in  the  business  of 

P.  Falk  &  Co.  at  Melbourne  is  chargeable  with  duty. 

Solicitor  for  the  Queen  :  Quinness^  Crown  Solicitor. 

Solicitor  for  the  executrix  :  P.  D.  Phillips. 

W.  H.  M. 
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TREMILLS  V.  BENTON  and  Anothbb. 

LuMotic — Contract  with  lunatic — Inadequacy  of  conMeration —  Unfair  contract 

A  contract  entered  into  with  a  lonatic  by  a  person  who  does  not  know  or  sospect 
DO  to  be  a  lunatic  cannot  be  avoided  on  the  ground  merely  of  the  inadequacy  of  the 
Dsideration.  To  set  aside  such  a  contract  there  must  have  been  some  fraud,  imposi- 
n,  or  over-reaching  on  the  part  of  the  peraon  seeking  to  uphold  the  contract,  or 
me  evidence  to  show  that  the  contract  was  not  fairly  made. 

Appeal  from  judgment  of  A'Beckett,  J. 

This  was  an  action  broaght  by  the  administrator  of  Henry 
remills  to  set  aside  two  deeds  granted  by  Henry  Tremills  to 
>hn  Benton  and  his  wife  The  action  was  heard  before  A'Beckett,  J., 
tting  without  a  jury. 

The  facts  are  set  out  in  the  judgment. 

Neighbour  and  OrenfeU  for  the  plaintiff. 

Madden  and  Bryant  for  the  defendants. 

Cur.  adv.  vult, 

a*Bec?kbtt,  J.  This  is  an  action  brought  by  the  administrator 
'  one  Henry  Tremills  to  set  aside  two  deeds  in  favour  of  John 
enton  and  Susannah,  his  wife,  on  the  ground  that  their  execution 
as  obtained  by  undue  influence,  and  also  on  the  ground  that  at 
le  time  of  their  execution  Henry  Tremills  was,  to  the  knowledge 
'  the  defendants,  of  unsound  mind.  The  facts  of  the  case  are 
^nliar,  and  I  have  felt  great  difficulty  in  dealing  with  them.  The 
roperty  affected  by  the  two  deeds  was  land  and  buildings  in 
itzroy,  valued  at  l,600i.,  substantially  all  the  property  of  the 
rantor.  By  these  deeds,  executed  for  the  nominal  consideration  of 
m  shillings,  the  grantor,  subject  to  a  life  estate  reserved  to  himself, 
ranted  the  lands  to  the  defendants,  part  to  one  and  part  to  the 
ther.  He  was  eighty- six  years  old,  and  in  bad  health.  The  deeds 
^ere  executed  on  the  19th  August  1890,  and  he  died  on  the  81st  of 
be  same  month.  He  had  been  living  for  some  years  on  the  rents 
f  his  properly.  After  the  death  of  his  wife  in  1878  he  went  to 
ive  with  his  son,  the  plaintiff,  who  had  a  wife  and  several  children. 


Digitized  by 


Ju 


Google 


608 


SUl'RKMK  COURT:  VICrfOBIA. 


[V.LK 


F.G. 

1892 
Tbbmills 
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Bbnton. 
A'Beeketi,  J. 


After  staying  with  them^  he  liyed  for  a  time  in  Geelong,  but  visited 
his  son  at  intervals.  At  the  close  of  1887  he  went  to  Uve  with 
Mr.  and  Mrs.  Wickham,  in  North  Fitzroy ;  left  them  in  Jannai; 
1889,  and  after  this  occupied  rooms  in  one  of  his  houses  until  he 
removed  to  his  son's  house  on  the  4th  July  1890.  Shortly  before 
this  his  wants  had  to  be  attended  to  by  Mrs.  Paproth,  the  wife  of 
one  of  the  tenants.  She  was  too  ill  to  be  examined,  but  her 
husband  gives  important  evidence.  After  describing  various 
eccentricities  of  Tremills,  hereinafter  noticed,  he  states  that 
Tremills  came  to  his  bed  crying  at  four  o'clock  in  the  morning, 
asking  him  to  fetch  his  son,  and  saying  he  was  dying.  Paproth  did 
as  he  was  asked.  The  son,  who  was  a  lamplighter,  was  not  at 
home,  but  his  wife  came  immediately.  She  stayed,  and  looked 
after  the  old  man,  visiting  him  every  day  and  for  several  days. 
The  son  also  visited  him,  and  he  seems  to  have  been  gratified  by 
these  attentions.  In  response  to  the  invitation  of  his  son's  wife, 
the  old  man  went  to  his  son's  house  on  Friday,  4th  July.  According 
to  the  evidence  of  his  son,  his  wife  and  daughter,  he  seemed  quite 
contented  with  their  treatment  of  him  until  the  morning  of 
Saturday,  the  12th  July,  when  he  got  violently  angry;  declared 
that  he  had  had  no  breakfast  and  no  fire.  The  son's  wife  made 
him  a  custard,  and  told  him  that  he  had  had  his  breakfast.  Upon 
this  he  said,  "  You  infernal  liar ;  God  forgive  you  for  telling  such 
lies,"  and  tried  to  strike  her.  He  insisted  upon  going  away,  and 
told  the  children  to  fetch  a  cab.  The  mother  told  them  not  to  go 
for  one ;  upon  which  the  old  man  went  into  the  street,  stopped  a 
greengrocer's  cart,  and  induced  the  driver  to  remove  him  and  his 
belongings  from  his  son's  house.  Up  to  the  arrival  of  McKellar 
(the  driver  of  the  cart)  I  have  to  depend  upon  the  evidence  of  the 
son's  wife  and  daughter  as  to  the  circumstances  under  which 
Tremills  left  his  son's  house.  From  this  point,  however,  a 
disinterested  witness  gives  his  narrative,  which  I  receive  withoat 
suspicion.  He  went  into  the  house,  and  saw  the  wife  and  daughter. 
His  evidence  is  that  they  said,  '*  Don't  take  any  notice  of  him;  he 
doesn't  know  what  he  is  saying.  The  man's  out  of  his  mind." 
They  were  crying;  the  old  man  heard,  but  insisted  ''I  should 
shift."  McKellar  accordingly  put  a  chair  and  some  other  articles 
of  the  old  man's  into  the  cart,  and  was  going  to  drive  to  the  old 
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ii's  hmiBe,  bvi  on  the  way  he  askBd  MoKellar  if  he  kttew  en jon*  '^c^* 

who  woold  take  care  of  him,  and  induced  McEellar  to  take  him  to 
his  own  house.  He  told  McEellar  that  when  ''he  dropped 
mortalitj  he  would  leaye  him  all  hia  fdmitare,  and  will  him  all  hia 
property."  Dnring  his  week's  stay  with  McEellar  his  condnct  was 
eccentric.  He  was  continually  making  large  fires»  and  poking  ^JHH^H^Lll 
them  out.  On  one  night  he  nearly  set  the  house  on  fire.  McEellar 
was  making  butter  boxes,  and  Tremills  complained  that  his  doing  so 
damaged  the  home,  which  it  did  not.  He  said  that  his  son  and 
daughter  had  **  tried  to  put  him  in  his  box ;  tried  to  starre  faim^ 
and  knocked  his  teeth  out."  Not  liking  a  new  house  to  which 
McEellar  remoyed,  the  old  man  left  McEellar,  and  retutmed  to  hy% 
on  his  own  property,  on  a  Saturday,  eight  days  after  leaTing  his  son* 
On  this  Saturday  he  slept  at  Paproth's.  On  Sunday  morning  hi 
went  to  the  defendants',  the  Bentons.  They  were  tenants  of  hia* 
He  first  made  their  acquaintance  in  May  1890,  and  became  friendly 
with  them.  They  were  members  of  a  brotherhood  attending  the 
same  church,  and  they  attended  Bible  meetings  in  Tremills'  room. 
Tremills  held  peculiar  religious  views,  and  was  fond  of  expounding 
the  Scriptures,  and  talking  with  acquaintances  on  religious  sulgects. 
On  this  Sunday  morning,  according  to  Benton's  evidence,  he  said 
"^  His  son  had  turned  him  out  again,  wouldn't  have  him  back,  and 
would  I  take  him  in ;  if  you'll  take  me  in,  I'll  give  you  the  rent  of 
211  Napier  Street,  and  the  use  of  218  Napier  Street  for  eight 
years."  He  told  Mrs.  Benton  that  '*  His  son  had  turned  him  out 
and  served  him  shameful."  The  Bentons  agreed  to  take  him  to 
live  with  them.  On  Monday,  in  consequence  of  a  message  sent  by 
Benton,  Mr.  Mann  (a  solicitor  then  with  the  firm  of  Messrs.  Daviea 
&  Campbell)  called  on  Tremills.  Mr.  Mann  had  made  a  will  f^ 
Tremills  in  June  1890,  by  which  he  left  all  his  property  to  his  son 
for  life,  and  after  his  death  to  be  divided  between  his  son's 
children.  The  object  of  sending  for  Mr.  Mann  was  to  have  a 
codicil  prepared,  and  as  the  validity  of  this  codicil  depends  upon 
much  the  same  considerations  as  those  which  affect  the  deed 
impeached  in  this  action,  I  shall  refer  at  length  to  Mr.  Mann's 
efidence.  Speaking  of  his  visit  of  the  20th  July,  he  says :  **  I 
hear  you  want  to  alter  your  will ;  are  you  not  satisfied  with  itf 
No;  I  want  to  alter  it  altogether.    What  do  yon  propose  ?    Before 
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'•0.  I  do  80  I  ihink  I  oagbt  to  explain.    I  am  not  going 

18^  it  was;  I  am  going  to  leave  the  son  out.    Why  is  th 

treated  me  in  a  diBgraoefal  manner.    Are  yon  not 

9.  son's  house  ?    No ;  I  was,  but  I  was  kicked  out  into 

*       a  dog ;  they  wouldn't  look  after  me ;  you  know  I  ai 

A^BeokHt,  J.    j^^  require  looking  after.     I  said.  Do  you  think  it  i 

the  property  away ;  oan't  you  be  friends  again  ?    No 

|li*Kto  a  penny ;  now  do  you  think  it  was  proper  treatment  ? 

itfS"  noty  if  it  was  true.    Every  word  of  it  is  true.   What  < 

^  do  with  your  property  ?    Mr.  and  Mrs.  Benton,  whei 

^^  living,  have  been  very  good  and  kind  to  me,  taking  m< 

21  me  a  home;  I  want  to  make  provision  for  their 

^  proposed  to  leave  all  to  them  absolutely.    I  points 

\  be  hardly  fair  in  reference  to  his  grandchildren,  i 

M  '  leaving  a  legacy  in  return.    He  would  not  hear  of  tl 

fi  them  be  tenants  of  these  properties  for  any  term  ? 

'     I  do  that.     Then  he  suggested  ten  years.    I  asked  hin 

W*  youngest  grandchild.    He  said,  Thirteen.    I  said,  Gut 

'  -  to  eight  years,  then  the  grandchildren  can  take  eqi 

'    *•  '*'*  youngest  comes  of  age.     He  thought  that  would  do,  i 

you  give  my  son  any  chance.    No ;  that's  all  right 

that  some  provision  should  be  put  in  binding  the  B< 

\\  after  him  while  he  lived.      Instructions  were  tak( 

*'  binding  the  Bentons  to  look  after  him.    A  codicil,  dra^ 

^       gi^  these  instructions,  was  executed  by  him  on  22nd  ■ 

was  nothing  in  the  speech  or  manner  of  Tremills  wl 

to  Mr.  Mann  any  mental  defect  or  subjection  to  t] 

anyone.    He  was  wrong  as  to  the  age  of  the  youn 

'  H  there  was  an  infant  of  two  years,  whom  he  ought  to 

bered ;  but  I  do  not  attach  any  importance  to  his  fo 

that  subject.      The  next  matter  of  business  in  ^ 

engaged  was  raising  a  loan  of  200!.  from  a  building 

1;.;| ,  off  a  debt  of  lOOZ.,  due  to  another  society,  and  other 

^^.  him  a  balance  of  601.  to  spend.     Mr.  Burrell,  an 

building  society,  had  an  interview  with  Tremills  on  the 
and  Mr.  Grant,  the  solicitor,  subsequently.  Tremilli 
he  thoroughly  understood  the  transactions  involved, 
of  the  means  by  which  they  were  carried  out.    I  n 


T^. 


I'  '^ 
I 


il  jil^^lHb^  ^'^ ' '^^  ^^  Google 


VOL.  XVIIL] 


LV  ft  Ln  VICT. 


611 


instnietions  for  the  deeds  assailed  in  this  action.  Mr.  Ghrant,  the 
solicitor,  called  on  the  14th  August,  and  saw  Tremills  about  the 
mortgage  matter,  with  the  details  of  which  Tremills  showed  his 
familiarity,  and  he  gave  directions  as  to  paying  Davies  &  Campbell's 
bill  of  costs,  getting  his  deeds  from  them,  and  handing  over  the 
balance  of  the  money  to  Benton,  as  his  agent.  After  this  he  said  to 
Mr.  Grant,  *'  I  want  to  talk  to  you  aboufc  other  matters.  I  wish  to 
make  a  settlement  of  the  property  on  Mr.  and  Mrs.  Benton,  as  they 
have  been  keeping  me,  and  have  agreed  to  keep  me  in  the  future — 
the  comer  shop  to  Benton,  he  to  pay  the  mortgage ;  the  other  two 
houses  to  Mrs.  Benton."  He  used  the  words,  '*  deed  of  gift." 
Mr.  Grant  asked,  *'  Do  you  mean  to  reserve  the  rents  for  your  life?" 
He  said,  ^'Tes;  that  would  be  a  better  way."  Grant  asked 
Tremills  if  he  wished  him  to  prepare  the  deeds.  He  said,  **  Tes ; 
I  can't  agree  or  get  on  with  my  son  and  his  family."  Grant  said 
he  was  sorry  to  hear  it,  and  ^'Couldn't  they  be  reconciled?" 
Tremills  said,  **  No;  I  have  tried  it  many  times,  and  they  are  cruel 
to  roe."  Grant  then  took  notes,  and  prepared  the  deeds,  and  took 
them  to  Tremills  on  the  18th  August,  and  read  them  oyer  to 
Tremills  in  the  presence  of  Mr.  and  Mrs.  Benton.  Tremills  said 
the  deeds  were  what  he  had  told  Grant  to  prepare,  but  he  would 
like  another  deed  prepared  binding  the  Bentons  to  keep  their  word 
to  support  him  and  keep  him  as  they  had  done  before.  **  I  don't 
say  they  wouldn't,  but  it  is  better  to  have  them  bound,"  he  said. 
A  deed  of  covenant  was  accordingly  prepared,  and  taken  to  the 
house  by  Grant  on  the  19th  August.  The  Bentons  executed  it, 
and  then  Tremills  executed  the  deed  of  gift.  In  all  his  conversa- 
tions with  Grant  on  these  subjects,  and  in  general  conversations  on 
matters  occurring  years  ago,  Tremills  showed  that  he  was  in  the 
full  possession  of  his  faculties,  and  not  acting  in  subjection  to 
influence.  The  evidence  of  Tremills'  instructions  as  to  codicil, 
mortgage,  deed  of  gift,  and  his  execution  of  these  instruments,  is 
of  the  clearest  character,  all  indicating  free  will  and  perfect  com- 
prehension of  the  acts  done,  and  is  furnished  by  three  intelligent 
and  trustworthy  witnesses,  as  well  as  by  the  defendants  themselves. 
After  the  execution  of  the  deeds  of  gift,  according  to  the  evidence 
of  the  defendant,  John  Benton,  Tremills  threw  into  the  fire  certain 
papers,  amongst  which  presumably  were  the  will  of  June  1890  and 
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the  codicil  of  the  SSnd  July  1890,  which  the  deeds  of  gift  had  left 
little  or  nothing  to  operate  upon.  I  have  now  to  consider  whether 
the  deeds  in  question  are  assailable  on  the  ground  of  nndne  influence, 
and  as  to  this  part  of  the  ease  I  feel  no  donbt  that  the  plaintiff  has 
failed  to  establish  his  case.  Tremills'  bounty  to  the  defendants 
seems  to  have  been  altogether  spontaneous.  He  made  to  McEellar 
much  the  same  offer  as  he  afterwards  made  to  the  defendants — ^to 
giye  them  a  lease.  Directly  the  offer  was  made,  they  spoke  of  it  to 
several  persons  who  had  access  to  Tremills.  The  reason  for  substi- 
tuting the  deed  of  gift  for  the  term  of  years  given  by  the  codicil 
was,  as  Tremills  told  Grant,  that  he  wished  to  save  the  Bentons 
from  being  troubled,  and  put  to  expense  about  repairs,  by  the 
executors  of  his  will  or  his  son's  family.  There  is  some  evidence 
of  loud  and  angry  conversation  having  been  heard  in  the  defendants' 
house,  and  of  apparent  reluctance  on  Tremills'  part  on  one  occasion 
to  return  to  the  Bentons'  house  when  Mr.  Benton  came  to  fetch 
him,  but  the  general  tenor  of  the  evidence  is  opposed  to  the  suppo- 
sition that  Tremills'  volition  was  unfairly  affected  by  anything  done 
or  said  by  the  defendants,  and  is  certainly  not  sufficient  to  prove 
undue  influence. 

As  to  the  second  ground  of  attack,  that  Tremills  was  of  unsound 
mind  at  the  time  of  the  execution  of  these  deeds,  there  is  mnch 
more  to  be  said.  Taking  the  law  as  applicable  to  a  deed  of  gift  to 
be  the  same  as  with  regard  to  a  will,  no  amount  of  mere  eccentricity 
will  invalidate  it ;  nor  would  delusion  even,  if  the  delusion  were  on 
a  subject  foreign  to  the  disposition  of  the  property,  or  which  could 
not  affect  the  choice  of  the  objects  of  bounty ;  but  a  delusion  as  to 
the  persons  who  had  originally  been  preferred  and  were  afterward! 
rejected,  that  delusion  being  the  assigned  reason  for  rejecting  them, 
would  invalidate.  It  is  contended  for  the  plaintiff  that  snch  a 
delusion  has  been  proved  in  this  case.  I  have  therefore  to  consider 
the  various  circumstances  relied  on  by  the  plaintiff  as  evidence  of 
unsoundness  of  mind,  leading  to  the  conclusion  that  at  the  date  of 
the  deeds  of  gift  Tremills  was  under  a  delusion  with  respect  to  the 
misconduct  of  his  son.  The  first  eccentric  act  proved  occurred  in  * 
September  1889,  when  Tremills  put  on  his  working  clothes  on  a 
Sunday,  and  hammered  nails  uselessly  into  a  piece  of  wood,  and 
heaped  coals  in  the  middle  of  the  room.     At  the  same  time  he 
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bronght  a  panfal  of  orosts  to  one  witness,  and  asked  him  to  break 
them  np  for  him,  saying  that  was  all  he  had  to  exist  upon.  For 
the  last  year  of  his  life  his  memory  was  yery  bad.  He  would  give 
directions  to  have  a  house  prepared,  or  as  to  proceeding  against 
tenants,  and  would  forget  having  done  so ;  would  be  paid  rent,  and 
would  demand  it  again  directly  after  its  payment.  In  the  beginning 
of  1890,  he  began  to  make  out  a  will  in  favour  of  a  niece  of  his, 
and  forgot  having  done  so  next  day,  and  explained  to  his  niece  that 
he  could  not  make  such  a  will,  as  the  property  could  not  be  dis- 
tributed, and  was  to  go  to  the  family.  [His  Honor  dealt  with  some 
fnriher  evidence  as  to  Tremills'  eccentric  behaviour.]  Coming  to 
the  period  nearer  the  date  of  the  deeds  impeached,  the  instances  of 
eccentricities  become  more  marked.  His  conduct  whilst  staying  in 
his  son's  house  was  strange,  and,  as  described  by  the  plaintiff  and 
his  wife  and  daughter,  showed  that  he  was  not  in  full  possession  of 
his  faculties ;  but  I  give  more  weight  to  the  evidence  of  McEellar, 
who  describes  things  said  and  done  by  Tremills  during  his  eight 
days'  stay  with  him,  which  showed  unsoundness  of  mind.  After  he 
left  McEellar,  and  went  to  live  with  the  Bentons,  he  behaved  in  a 
manner  scarcely  reconcilable  with  sanity.  On  the  18th  August 
Benton  fetched  in  a  neighbour  (Mr.  Dent),  and  showed  him  a 
piUow-case  which  the  old  man  had  set  fire  to  on  the  night  before, 
ud  ashes  which  he  had  put  into  tin  cups.  Tho  old  man  came  in 
shaking,  and  said,  **  Is  anything  the  matter  ?  Have  I  done  any- 
thing?" Benton  said,  '' I'll  let  you  know  what  you  have  done; 
fou'U  know  all  about  this."  Later  on  the  same  night,  about 
twelve  o'clock,  Benton  went  to  a  police  office,  and  told  the  constable 
lihere  that  an  old  man  was  in  his  house  who  was  behaving  in  such 
a  way  that  they  were  afraid  to  go  to  bed  and  go  to  sleep.  The 
eonstable  accompanied  Benton  to  the  house,  and  saw  Tremills  sitting 
lihere.  The  constable  asked,  ''What's  the  matter?"  Tremills 
Baid,  **  They  know  what's  the  matter ;  they  are  trying  to  kill  me." 
He  Bat  holding  up  his  hands,  and  couldn't  explain.  Benton  said, 
"  Can't  you  take  him  away ;  he'll  be  doing  some  injury  ;  he  is  not 
aafe."  The  constable  refused  to  take  Tremills  into  custody,  and 
told  Benton  he  would  have  to  get  a  warrant,  and  have  him  examined 
by  two  doctors.  The  Bentons,  husband  and  wife^  give  very 
different  versions  of  the  reasons  for  calling  in  Mr.  Dent  and  the 
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F.o.  constable,  and  of  what  happened  in  their  presence.     They  say  the 

1892  pillow  was  burnt  by  an  ordinary  accident,  and  that  Hie  constable 

was  called  'in  to  appease  the  old  man,  who  threatened  to  go  and 
o.  fetch  a  constable  to  Benton,  because  Benton  refused  to  give  him  a 

'       candle.     I  believe  the  yersion  of  the  other  witnesses,  as  they  faaye 

A'Seek€ti,J.  j^^  apparent  motive  for  misrepresenting  the  facts,  and  the  Bentons, 
in  answer  to  interrogatories,  swore  '*  that  during  the  whole  period 
Tremills  resided  with  them  they  never  observed  any  behaviour  or 
conduct  in  him  of  an  eccentric  nature  " — a  statement  inconsistent 
with  even  their  own  version  of  these  incidents.  On  the  20th  August, 
Tremills  had  in  his  possession  over  601.  in  notes  ;  a  large  sum  for 
a  man  in  his  position.  The  Bentons,  who  knew  he  had  it,  swear 
that  they  did  not  find  it  during  his  illness,  or  after  his  death. 
Taking  their  statements  to  be  true,  it  appears  that  Tremills  must 
have  made  away  with  it  himself  in  some  unexplained  way  of  which 
no  trace  is  left.  His  getting  rid  of  this  money  in  this  manner, 
with  nothing  to  show  for  it,  is  a  matter  which  deserves  attention  in 
considering  his  sanity.  As  is  usual  in  these  oases,  we  have  medical 
evidence.  [His  Honor  reviewed  the  evidence  of  the  medical 
witnesses.]  I  have  the  medical  evidence,  which  is  at  least  consis- 
tent with  the  supposition  that  Tremills'  brain  was  diseased,  and  I 
have  other  evidence  of  many  acts  of  his  which  indicate  unsoundness 
of  mind.  Taking  these  acts  by  themselves,  I  should  not  consider 
them  of  importance  as  showing  incompetence  with  regard  to  the 
deeds  which  he  executed,  and  as  to  which  he  showed  a  perfect  com- 
prehension, but  I  regard  them  as  of  importance  in  considering  the 
question  of  whether  the  sudden  dislike  which  he  manifested  to  his 
son  was  due  to  an  insane  delusion  as  to  his  son's  behaviour.  Ten 
days  before  his  visit  to  the  Bentons  he  was  living  in  his  son's 
house,  to  which  he  had  voluntarily  gone.  Before  he  went  to  his 
son's  house  his  son's  wife  had  visited  daily,  having  been  sent  for 
in  the  early  morning,  when  he  was  in  great  distress  of  mind, 
and  having  immediately  obeyed  the  summons.  According  to  the 
Tremills,  husband,  wife  and  daughter,  the  old  man  was  happy  and 
contented  up  to  the  morning  of  his  sudden  departure,  and  directly 
after  this  departure  he  untruly  asserted  that  he  had  been  turned  out 
of  the  house,  and  exhibited  the  greatest  animosity  to  his  son, 
giving  this  groundless  complaint  as  his  reason  for  it.    I  cannot 
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regard  this  complaint  as  mere  exaggeration  of  what  had  actually 
occurred.  It  was  a  falsehood  or  a  delusion.  When  Mr.  Mann 
questioned  him  as  to  its  truth,  he  said  it  was  true,  every  word  of 
of  it.  He  repeated  the  statement  to  many  people,  amongst  others 
to  Mr.  Evans,  a  witness  for  the  Bentons,  to  whom  he  said  that 
Mr.  and  Mrs.  Benton  had  taken  him  in  when  his  son  had  turned 
him  out.  According  to  all  the  evidence  his  son  had  never  turned 
him  out.  To  McEellar  he  complained  of  attempts  to  starve  him, 
and  of  assaults  upon  him.  After  the  argument  had  been  concluded, 
I  recalled  the  witness  McEellar  to  ascertain  whether  the  old  man 
could  possibly  have  returned  to  his  lion's  house  seeking  admittance 
afiier  he  had  left  McEellar's,  and  then  have  been  rejected.  McEellar's 
farther  evidence  satisfies  me  that  this  could  not  have  occurred. 
Several  witnesses  depose  to  the  kindly  way  in  which  the  old  man 
used  to  speak  of  his  son,  and  of  his  son's  wife  and  daughter.  He 
made  a  will  in  favour  of  his  son  and  his  son's  children  on  the 
80th  June  1890.  In  support  of  the  direct  evidence  upon  the 
subject  of  the  son's  behaviour  to  his  father,  which  mainly  comes 
from  interested  witnesses,  there  is  the  improbability  of  a  sudden 
change  in  the  behaviour  of  the  son  and  his  family  to  the  old  man. 
Up  to  the  80th  June  1890,  their  behaviour  had  been  such  that  he 
regarded  them  as  proper  objects  of  his  bounty.  Shortly  after  that 
date  he  went  to  live  with  them,  and  in  doing  so  he  showed  that  they 
had  not  alienated  his  affection  by  misconduct.  It  is  unlikely  that 
the  kindness  and  forbearance  that  they  had  shown  continuously 
would  suddenly  change  to  cruelty.  The  statements  that  they  tried 
to  starve  him  and  struck  him,  which  he  made  to  McEellar,  were 
probably  as  untrue  as  we  know  his  statement  to  have  been  that  his 
son  had  turned  him  out  and  kicked  him  into  the  gutter  like  a  dog. 
After  fully  considering  all  the  facts,  I  find  that  when  the  deeds 
were  executed  Tremills  was  under  an  insane  delusion  with  respect 
to  his  son's  behaviour  to  him.  Taking  this  to  be  a  delusion,  it  was 
undoubtedly  a  delusion  which  probably  affected  the  disposition  of 
his  property  by  the  codicil  and  by  the  deeds.  This  is  no  conjecture 
or  inference.  It  is  established  by  the  defendants'  evidence  of  what 
Tremills  said  to  Mr.  Mann  and  Mr.  Grant  in  giving  instructions 
for  the  codicil  and  for  the  deeds.  I  have  next  to  consider,  as  a 
matter  of  law,  whether  the  existence  of  this  delusion  justifies  me 
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in  aettiiig  aside  the  deeds  m  against  the  Bentoas,  wl 
awave  of  it»  and  entered  into  a  eovenant  to  keep  Trem 
keep  him  for  some  weeks,  in  eonsideration  of  these  d 
been  ezeonted.  The  law  upon  this  subject  is  stated  i 
the  case  of  Haaiard  y.  Smith  (a) : — ''  The  role  which  c 
both  at  law  and  in  equity,  with  reference  to  oontraets  < 
by  a  person  apparently  of  sound  mind,  and  not  known  1 
contracting  party  to  be  insane,  is  that  such  contracts, 
and  completed,  and  if  fair  and  bond  fide^  will  not  be 
set  aside.  From  this,  and  other  authorities  referred  to 
I  gather  that  it  is  not  enough  to  invalidate  the  conti 
other  party  should  have  been  ignorant  of  the  lunacy  am 
trainable  consideration,  but  that  the  sufficiency  of  the  c 
is  a  matter  to  be  regarded  as  a£fecting  the  fairness  of  1 
The  transaction  may  haye  the  legal  essentials  of  a  co 
would  be  binding  between  some  persons,  and  yet  may  nc 
ah&tt  one  party,  unknown  to  the  other,  is  a  lunatic.  ] 
actions  between  Tremills  and  the  Bentons  be  regarded  i 
it  was  eertainly  a  yery  bad  one  for  Tremills.  The  c 
giyen  by  them  was  altogether  ini^equate.  They  must 
from  his  great  age,  and  from  the  doctor's  statement,  it 
probably  soon  die,  and  could  not  liye  long.  Hit 
infirmities  were  apparent  to  every  one  in  contact  with  hi 
that  neither  he  nor  the  Bentons  regarded  the  matter 
in  which  he  expected  to  receive,  or  they  snj^sed  thi 
giving,  full  value.  The  first  arrangement  was  that  he  i 
a  will  in  their  favour,  and  he  made  it  without  t 
eAtering  into  any  binding  undertaking.  Then  he  alter 
and  determined  to  have  a  deed  of  gift  prepared  instead  i 
this  was  drawn  up  as  a  voluntary  deed — an  act  of  mere  I 
ooveBant  which  they  subsequently  entered  into  was  an  i 
They  were  willing  to  enter  into  this  undertaking,  and 
bui  there  never  was  any  real  bargaining  between  the 
they  contracted  to  keep  him  in  consideration  of  his  giv 
bouses  which  he  made  over  to  them  by  deed.  As  1 
fdeB^  they  knew  quite  enough  to  lead  them  to  suspect  J 
though  thaii  suspicions  must  have  been  allayed  by  tb 

(•)  In  Bflp.  •  Sf.  4S9^  p.  488. 
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vhieh  be  set  about  maldiig  the  diBpoeitions  in  their  &voiir.  On 
the  whole,  I  think  that  the  transaotioa  between  TreQuUs  and  the 
Bentons  does  not  fulfil  the  reqairementa  stated  in  the  authorities 
above  referred  to  so  as  to  stand  good  notwithstanding  TremiUs' 
lunacy.  I  decide  that  the  deeds  are  to  be  set  aside.  The  defen- 
dants will  be  accountable  for  rents  received  since  the  death  of 
Tremillfly  and  will  be  allowed  for  all  expenditure  in  respect  of  the 
property,  including  the  sum  paid  for  registering  the  deed  under  the 
DuHeg  on  E$tat€$  Act,  which  will  relieye  the  property  from  liability 
to  duty  imder  the  same  A«t.  John  Benton  sh<mld  be  paid  for 
maintaining  Tremills  from  the  IMMih  July  to  his  death»  and  all 
expenses  in  relation  to  his  last  illness  and  death.  The  parties  will 
abide  thdr  own  costs. 


F.O. 


TanciLLs 

V. 

Buriov. 
A*S6ck0tt,  J. 


From  this  judgment  the  defendants  now  appealed. 

M(idden  (with  him  Bryant)  for  the  appellant — The  finding  of 
(he  primary  judge  is  that  the  deceased  was  of  sound  mind,  but  that 
he  suffered  from  delusions.  A  delusion  must  be  a  distinct  delusion 
operating  in  a  particular  direction,  and  must  be  as  to  the  belief  in 
a  thing  which  assuredly  did  not  exist.  There  is  no  such  delusion 
proTed  in  this  case  which  would  inralidate  these  deeds.  The 
principles  which  govern  cases  for  setting  aside  a  deed  of  gift  are 
not  the  same  as  those  which  govem  actions  for  setting  aside  a  will. 
A  deed  for  consideration  differs  from  a  deed  of  gift,  axtd  a  deed  of 
gift  differs  from  a  will.  It  is  found  as  a  fact  that  the  appellants 
acted  bond  fide,  and  without  knowledge  of  the  insanity  of  the 
deceased.  Assuming  thaii  there  was  some  consideration  given  for 
the  deed,  the  principle  seems  to  be  that  where  persons  bargain  and 
deal  with  one  another,  so  that  their  relation  to  each  other  eventuates 
in  a  contract,  then,  although  one  party  was  insane,  and  his  insanity 
was  unknown  to  the  other  party,  the  contract  will  stand,  unless 
there  has  been  such  an  **  over-reaching  "  on  the  part  of  the  sane 
person  so  as  to  give  him  an  actual  advantage  over  the  insane 
person.  In  that  sense  only  does  the  consideration  of  the  fEurness 
or  unfairness  of  the  bargain  come  in.     The  authorities  use  the  word 
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**  Cur  "  merely  quoad  that  particular  eontract,  not  with 
2  the  fact  whether  the  consideration  was  adequate  in  an 

^      bat  whether  the  parties  dealt  with  one  another  fairly^ 
they  got  what  they  wanted.    If  there  was  no  chican 
the  contract  will  stand. 

[HoLROTD,  J.    Inadequacy  of  consideration  does  no 
show  unfairness,  but  it  is  an  element  in  the  cons 
unfiEumess.     Very  great  inadequacy  may  be  strong 
unfairness.] 

Applying  that  principle  to  this  case,  the  appell 
succeed,  because  the  primary  judge  seems  to  have  coi 
mere  inadequacy  of  consideration  proved  unfaimes 
There  was  no  fiduciary  relationship  between  the  parties 
In  contracts  with  persons  of  unsound  mind,  where  t 
tracting  party  has  no  knowledge  of  the  insanity  of  tl 
Court  has  invariably  acted  upon  the  principles  already 
NieU  V.  Morley  (b) ;  Boaster  v.  Earl  of  Portsmouth  { 
V.  JoddreU  (d) ;  Howard  v.  Dighy  {e) ;  Dane  v.  Ki 
MoUon  V.  Camroux  (g) ;  Beavan  v.  McDonnell  (ft) ; 
Hooper  (i) ;  In  re  Doull  (fc) ;  Hassard  v.  Smith  (i; 
Loan  Co.  v.  Stone  (m). 


Neighbour  and  QrenfeU  for  the  respondent — The 
though  they  have  been  found  to  have  acted  bond  fide  i 
nevertheless  obtained  an  advantage  which  is  certainly  u 
consideration  was  undoubtedly  inadequate,  and  the  ci 
of  the  case  being  so  very  peculiar,  the  Court  should  ii 
prevent  the  appellants  obtaining  an  advantage  which 
not  have  obtained :  ElUot  v.  Ince  (n) ;  ^Story's  EquU 
dence,  par.  228  ;  Exparte  Finlay  (o). 


(6)    9Ve8.  478.  (t)  3  Sm.  &  0.  163. 

(c)    6B.  &C.170.  (it)  7  V.L.R.  (I.)  70. 

(<Q   Moo.  &M.  105.  (0  Ir.  Rep.  6  Eq.  429. 

(«)    2  CI.  &  F.  630,  p.  661.  (m)  [1892  J 1  Q.B.  599. 

(/)  8  C.  A  P.  679.  (»)  7  De  G.  M.  &  G.  47« 

(^)  2  Bz.  487,  501 ;  4  Ex.  17.                    (o)  10  V.L.R.  (E.)  68,  p 
(A)    9  Ex.  309. 
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Counsel  also  referred  to  the  foUowing  cases : — Reed  v.  Buck  (p) ; 
iaker  y.  Loader  (q) ;  Huguenin  y.  Basely  (r) ;  Longmate  y. 
iedger  {$) ;  Cooke  y.  Lamotte  {t). 

Madden  in  reply. 

The  following  cases  were  referred  to : — Broughton  y.  Knigkt  {v) ; 

^y  y.  Lane  {w) ;  Harrison  y.  Quest  (x) ;  Whalley  y.  WhaUey  (y) ; 

>larke  y.  Malpas  (z). 

Cwr.  adv.  vuU. 

HiGiMBOTHAM,  G.J.  Appeal  from  the  judgment  of  A'Becketti  J. 
'his  action  is  brought  by  the  administrator,  John  Tremills,  to  set 
Bide  two  deeds,  dated  19th  August  1890,  by  which  the  deceased, 
[enry  Tremills,  a  man  eighty-six  years  old,  granted  to  the  defen- 
ant,  John  Benton,  and  to  his  wife,  Susannah  Benton,  respectiyely, 
wo  pieces  of  land  yalued  at  1,600Z.,  reserying  the  life  estate  therein 
)  himself. 

Two  grounds  were  relied  on  for  the  relief  asked  for — first,  that 
lie  deeds  were  obtained  by  the  defendants  from  the  deceased, 
lenify  Tremills,  by  the  exercise  of  undue  influence,  and  at  a  gross 
nderyalue ;  and  second,  that  at  the  time  of  the  execution  of  the 
eeds  the  said  Henry  Tremills  was,  to  the  knowledge  of  the  defen- 
ants,  of  unsound  mind,  and  absolutely  incapable  of  understanding 
bose  instruments.  The  circumstances  of  the  case  were  yery 
eculiar,  and  the  learned  judge  states  that  he  had  great  difficulty  in 
iealing  with  them.  After  a  yery  careful  reyiew  of  the  eyidence,  he 
rriyed  at  conclusions  generally  in  fayour  of  the  defendants,  upon 
he  issues  of  feust  raised  by  the  plea4ings.  He  found  that  the 
plaintiff  had  failed  to  establish  his  case  upon  the  ground  of  undue 
nfluence.  He  also  found  that  at  the  time  of  the  execution  of  the 
leeds  the  deceased  was  shown  by  the  eyidence  to  be  in  full  posses- 
ion of  his  feusulties,  and  not  acting  in  subjection  to  influence ;  that 
when  he  gaye  instructions  as  to  the  codicil  and  mortgage  and  the 
leeds  of  gift,  and  when  he  executed  those  instruments,  his  words 

ip)  10  V.L.B.  (E.)  88.  (v)  L.E.  3  P.  &  D.  64. 

(9)   L.B.16£q.49.  (w)  40  Ch.  D.  312. 

(r)  Wh.&Tiid.  L.C.(6the<i.),VoLU.,  (x)  8H.L.  481;  6  De  G.  M.  &  Q.  424. 

p.&97,p.619.  (y)  lMer.436. 

(t)   2aiff.  167.  (s)  4  De  G.  F.  &  J.  401. 
(0    15BeaT.234. 
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F.G.  floid  conduct  indicated  free  will  and  perfect  comprehension  of  his 

1802  ^^8  y  ^^^  ftt  the  same  time  the  deceased  labonred  onder  an  insane 

f^j^^^      delusion  with  respect  to  his  son's  behaviour  towards  him,  but  that 

«•  the  existence  of  this  delusion  was  unknown  to  the  defendants,  and 

that,  although  they  knew  enough  of  him  to  lead  them  to  suspecfe 

i^nbotham.CJ.  j^jg  ganlty,  their  suspicions  must  have  been  allayed  by  the  manner 
in  which  he  set  about  making  the  disposition  of  his  property  in 
their  favour.  We  are  not  satisfied  that  the  learned  judge  has 
arrived  at  a  wrong  conclusion  upon  any  of  these  questions  of  &ct, 
and  if  his  conclusions  be  accepted  they  go  a  long  way  to  support 
the  case  of  the  defendants.  One  additional  question  only  remaiued 
to  be  considered,  namely — ^Was  the  contract  itself,  which  was  entered 
into  by  the  parties,  a  fair  and  bond  fide  contract  ?  If  it  was,  this 
case  is  clearly  within  the  legal  and  the  equitable  rule  by  which  such 
a  contract,  if  executed  and  completed,  is  to  be  upheld,  although  it 
has  been  made  by  a  person  of  unsound  mind  with  another  person 
who  has  no  knowledge  that  he  is  contracting  with  a  lunatic.  In 
determining  whether  a  contract  is  or  is  not  unfair,  the  adequacy  of 
the  consideration  is,  as  the  learned  primary  judge  observed,  one  of 
the  elements  to  be  regarded ;  but  it  should  be  added  that  it  is  only 
one  element,  and  that  in  order  to  justify  the  avoidance  of  a  contract 
on  this  ground,  the  inadequacy  of  the  consideration  must  be  so 
great  as  to  be  unconscionable,  and  to  amount  in  itself  to  conclusiTe 
and  decisive  evidence  of  over-reaching  or  fraud.  The  learned  judge 
thought  that  the  consideration  given  by  the  defendants  was  alto- 
gether inadequate ;  that  neither  the  deceased  nor  the  defendants 
regarded  the  matter  as  a  bargain  in  which  the  former  expected  to 
receive  or  the  latter  supposed  that  they  were  giving  fuU  value ;  that 
though  the  defendants  were  willing  to  enter  into  their  undertakingi 
and  did  so,  there  was  never  any  real  bargaining  between  the 
deceased  and  them  by  which  a  contract  was  made  to  keep  him  in 
consideration  of  his  giving  them  the  lands  which  he  made  over  to 
them  by  deed ;  and  that  on  the  whole  the  transaction  between  the 
parties  did  not  fulfil  the  requirements  stated  in  the  authorities  so 
as  to  stand  good  notwithstanding  the  lunacy  of  the  deceased ;  and 
he  therefore  decided  that  the  deeds  should  be  set  aside.  I  feel 
sincere  diffidence  in  dissenting  from  the  ultimate  conclusion  of  this 
well  considered  judgment,  but  I  am  bound  to  declare  that  I  aid 
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FhoUy  unable  to  assent  to  it,  or  to  the  groundB  npon  which  it 
ippeara  to  be  rested.  Holding,  as  we  are  bound  to  do,  that  proof 
if  undue  influence  on  the  part  of  the  defendants  has  failed,  and 
hat  the  deceased  had  full  possession  of  his  faculties,  and  perfectly 
lomprehended  what  he  was  doing,  I  cannot  find  any  evidence 
rhatever  that  the  transaction  between  these  parties  was  in  itself  _ 
ranting  in  fairness  and  bona  fides.  The  deceased,  who  was  advised 
y  his  solicitor,  had  a  single,  definite  object  in  view.  Under  the 
tifluence  of  an  insane  delusion,  he  wished  to  deprive  his  son  of  his 
iroperty  after  his  own  death,  while  at  the  same  time  he  sanely  and 
fudently  desired  to  retain  fiill  possession  of  it  during  the  remainder 
f  his  life,  and  also  to  secure  for  himself  the  benefits  and  comforts 
f  a  home.  He  bargained  for  this  as  a  condition  of  his  gift,  and 
he  defendants  complied  with  his  wish,  and  covenanted  to  carry  it 
Dto  e£fect.  The  burden  of  the  covenant  was  in  the  event  small  in 
iroportion  to  the  money  value  of  the  gift,  but  the  disparity  was  not 
aused  by  the  act  or  demand  or  undue  influence  of  the  defendants, 
niey  gave  the  consideration  they  were  asked  to  give,  and  that  was 
II  that  the  deceased  in  his  insane  delusion,  and  in  his  prudent 
egard  for  himself,  thought  of  requiring.  The  bargain  was  made  a 
egal  and  binding  bargain  by  the  act  of  the  deceased,  and  apart 
rem  the  suspicion,  which  we  must  hold  to  be  unfounded,  of  undue  * 
nfluence  having  been  employed  to  bring  it  about,  presents  no  trace 
»f  fraud  or  over-reaching  on  the  part  of  the  defendants,  although 
hey  undoubtedly  reaped  the  larger  share  of  the  benefit  of  the 
)argain.  I  think  that  we  should  be  departing  from  the  principles 
m  which  courts  of  equity  have  acted  in  similar  cases  if  these  deeds 
}hoald  now  be  set  aside  at  the  instance  of  the  administrator.  He 
[nay  claim  sympathy  as  being  the  object  of  the  unjust  suspicion  of 
lus  father,  but  he  is  not  entitled  to  the  relief  he  seeks  for  in  this 
iction.  We  are  of  opinion  that  the  appeal  must  be  allowed,  and 
tliat  the  judgment  appealed  from,  except  so  far  as  it  relates  to  costs 
of  plaintiff  and  defendants,  should  be  set  aside.  There  will  be  no 
eosts  of  appeal.   - 

HoLBOTP,  J.  After  much  hesitation,  and  examining  carefully 
all  the  authorities  that  were  cited,  I  have  come  to  the  conclusion 
that  a  contract  entered  into  with  a  lunatic  by  a  person  who  does 
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not  know  him  to  be,  or  suspect  him  to  be,  a  lunatic,  eauiot  be 
avoided  by  the  lunatic  or  by  his  representatiyes  after  his  death  on 
the  ground  merely  of  the  insufficiency  of  the  consideration ;  bat 
that  some  fraud  or  imposition  must  have  been  practised  by  the 
party  who  desires  to  uphold  the  contract,  or  something  done  bj 
him  which  would  render  it  unconscientious  on  his  part  to  take 
advantage  of  the  bargain,  to  afford  a  ground  for  setting  it  aside. 
For  that  reason  only  I  differ  from  the  learned  primary  judge.  The 
result  of  the  insane  delusion  under  which  the  deceased  laboured 
has  been  to  inflict  a  great  hardship  upon  his  administrator,  and  fo 
confer  upon  the  defendants  the  benefit  of  a  contract  which  thej 
would  not  otherwise  have  obtained.  I  agree,  therefore,  that  the 
appeal  should  be  allowed  without  costs,  and  that  the  direction  of 
the  learned  primary  judge  as  to  the  costs  below  should  stand. 

Hodges,  J.    This  is  an  appeal  from  the  decision  of  A'Beckett,  J., 

setting  aside  two  deeds,  dated  19th  of  August  1890,  made  by  Hemy 

Tremills.     The  plaintiff,  who  is  the  administrator  of  the  estate  of 

H.  Tremills,  sought,  according  to  his  pleadings,  to  have  the  two 

deeds  set  aside  upon  the  grounds  that  the  deeds  were  obtained  bj 

the  defendants  by  the  exercise  of  undue  influence,  and  at  a  gross 

undervalue,  and  that  at  the  time  of  the  execution  of  the  deeds 

H.  Tremills  was,  to  the  knowledge  of  the  defendants,  of  unsound 

mind.     The  learned  judge  has  found,  and  in  my  opinion  has  so 

found  on  sufficient  evidence,  that  there  was  not  undue  influence, 

that  there  was  bona  fides  on  the  part  of  the  defendants,  and  ihftt 

the  defendants  did  not  know  that  H.  Tremills  was  insane ;  but  he 

has  declared  the  deeds  void  on  the  ground  that  H.  Tremills  was 

insane  at  the  time  that  he  executed  them,  and  that  they  were  not 

*'  fair  "  within  the  meaning  of  that  word  as  used  in  the  judgment 

in  Hassard  v.  Smith  (a),  and  it  is  against  this  decision  that  the 

defendants  have  appealed.     The  learned  judge  appears  to  have 

acted  on  the  following  passage,  which  he  quoted  from  the  case  of 

Hassard  v.  Smith  : — 

*'  The  rule  which  now  preyails,  both  at  law  and  in  equity,  in  reference  to  contncti 
entered  into  bj  a  person  of  apparently  sound  mind,  and  not  known  bj  the  other 
contracting  party  to  be  insane,  is,  that  such'  contracts,  if  executed  and  completed, 
and  if  fair  and  houafde,  will  not  be  held  void  or  set  aside." 

(a)   Ir.  R.  6  Eq.  488. 
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This,  I  think,  correctly  states  the  law  if  the  word  '^  fair  *'  be 
understood  in  the  sense  in  which  the  Vice-chancellor  must  be 
taken  from  the  context  to  have  intended  that  it  should  be  under- 
Btood.  And  by  *'  fair  '*  I  understand  him  to  mean  not  unfair,  not 
unconscientious,  not  over-reaching.  I  think  it  refers  to  a  contract 
Qot  obtained  by  imposition,  but  I  do  not  think  that  it  would 
Borrectly  give  the  Vice-Chancellor's  meaning  to  substitute  for  the 
leord  "  fair  '*  the  words  "  for  full  consideration."  And  I  think  that 
the  context  shows  this,  because  shortly  after  enunciating  the  above 
proposition  the  Vice-Chancellor  says : — 

"That  was  followed  by  Sevan  v.  Melhnnelly  where  the  contract  was  one  for  the 
mrchase  of  land,  entered  into  by  the  plaintiff,  who  paid  a  deposit  on  account  of  the 
)orcha8e  money.  He  afterwards  brought  an  action  to  recover  back  the  money  so 
Mud,  and  although  it  was  proved  that  he  was  a  lunatic  at  the  time  of  the  contract, 
md  incapable  of  understanding  its  meaning,  yet,  as  the  defendant  had  entered  into 
the  contract  and  received  the  money /air(y  and  in  good  faith,  and  without  knowledge 
>f  the  lunacy,  it  was  held  that  he  could  not  recover  back  the  money." 

There  the  word  "  fairly  "  could  not,  I  think,  be  referring  to  a 

}erfect  equality  of  the  consideration  given  by  each  party  to  the 

lontract.    Again,  a  little  further  on,  the  Vice-Chancellor  quotes  with 

ipproval  the  following  passage  from  Story : — 

"  The  ground  upon  which  courts  of  equity  now  interfere  to  set  aside  the  contracts 
Ad  other  acts,  however  solemn,  of  persons  who  are  idiots,  lunatics,  and  otherwise 
los  compotes  mentU,  is  firaud." 

The  Vice-Chancellor  could  not  quote,  with  approval,  Story's 
opinion  that  the  ground  on  which  courts  of  equity  set  aside  these 
ontracts  is  fraiuiy  if  he  was  deciding  that  inequality  of  consideration 
ras  a  sufficient  ground  for  setting  aside  such  contracts.  Again, 
he  Vice-Chancellor  a  little  further  on  again  quotes  with  approval 
Story's  view  that  '^  If  a  purchase  is  made  without  any  knowledge  of 
he  incapacity,  and  no  advantage  has  been  taken^  courts  of  equity 
nil  not  interfere  to  set  aside  the  contract,  etc."  Here  again  the 
nee-Chancellor  shows  that  what  invalidates  these  contracts  is  not 
Qere  inequality  of  consideration,  but  the  taking  of  an  advantage. 
i  an  advantage  is  taken,  the  contract  is  not ''  fair."  This  being 
he  meaning  which,  in  my  opinion,  should  be  given  to  the  word 
*  fair  "  in  the  proposition  of  the  Vice-Chancellor  first  quoted  above, 
[  now  proceed  to  apply  that  proposition  to  the  deeds  in  question. 
9.  Tremills  has  been  found  by  the  learned  judge,  on  what  I  think 
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F.C.  IB  snffieient  eridence^  to  haye  been  apparently  of  aowid  mind,  and 

^^  not  known  by  the  defendanta  to  haye  been  of  nnsonnd  mind«    Tbe 

,^—  contract  is^  beyond  qneetion,  an  executed  and  completed  oontraot 

V.  The  judge  has  also  found  bonajides  on  the  part  of  the  drfendanta. 

,^^'  Consequently  the  deeds  are  not  to  be  set  aside  if  they  are  '*  fiur." 
^Bl^w,J.  Nowy  I  am  not  disposed  to  dispute  Uiat  the  inequality  of  eonsiden- 
tion  may  be  of  such  a  character  as  to  show  oyer-reaching^  or 
imposition,  or  fraud,  or  that  the  contract  was  not  '*  fairly  "  made, 
and  consequently  was  not  a  fair  contract  within  the  meaning  of  the 
proposition  I  haye  quoted.  But  then  the  contract  is  set  aside 
not  because  the  consideration  is  unequal,  but  because  from  the 
extreme  inequality  of  the  consideration,  oyer-reaching,  or  imposi- 
tion, or  fraud  is  inferred.  What  are  the  considerations  giyen  bj 
the  seyeral  parties  to  these  contracts  ?  H.  Tremills,  reserving  a 
life  estate  in  certain  property  to  himself,  conyeyed  the  residue  of 
the  fee,  subject  as  to  portion  of  the  property  to  a  mortgage,  to 
secure  a  sum  of  2002.  which  had  been  adyanced  to  H.  Tremills, 
this  sum  being  repayable  in  ten  years  by  fortnightly  instalmenti 
of  IL  4<.  8(2.  The  defendants  (stating  the  consideration 
giyen  by  both)  undertook  to  repay  the  sum  of  200Z.  by  the 
fortnightly  repayments.  They  undertook  to  support,  maintam, 
provide  for,  keep,  clothe,  and  nurse  H.  Tremills  during  his  life  in 
the  same  manner  as  they  had  done,  and  to  pay  his  faneral  expenses. 
The  unencumbered  fee  simple  of  the  property  is  said  to  haye  been 
worth  1,6002.  H.  Tremills  was  an  old  man  of  eighty-four  or  eighth- 
five  years  of  age,  and  in  felling  health.  Is  that  an  unconscientious 
contract  ?  Is  there  in  the  nature  of  the  consideration  given  and 
taken  anything  tending  to  show  imposition,  oyer-reaching,  or  fraudf 
Look  at  the  transaction  first  from  the  deceased's  standpoint. 
During  life,  he  has  as  pocket-money  any  little  revenue  that  may 
come  from  his  property,  and  he  is  to  be  fed,  and  dottied,  and 
nursed,  and  housed  by  the  Bentons,  and  at  their  expense.  A  man 
in  the  situation  in  life  of  the  deceased,  and  whose  working  life  was 
over,  might  consider  that  he  had  made  a  very  safe,  sure,  and  satis- 
factory provision  for  the  closing  years  of  his  life,  and  that  all  his 
wants  were  abundantly  proyided  for.  The  defendants,  on  the  other 
hand,  saw  that,  by  the  terms  of  the  different  deeds,  the  deceased 
had  caused  provision  to  be  made  for  himself  during  life,  that  tbaj 
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hud  the  burden  of  repaying  the  2001.  and  interest  by  fortnightly 
repayments;  that  though  they  were  repaying  the  2002.  and  interest, 
and  were  so  far  out  of  pocket*,  they  would  derive  no  advantage  from 
the  property  until  Tremiirs  death ;  and  further,  that  they  had  the 
trouble  and  expense  of  feeding,  clothing,  nursing,  and  housing 
Tremill  until  his  death :  in  other  words,  that  during  Tremiirs  life 
they  were  giving  everything  and  getting  nothing,  and  that  when  he 
died  they  would  get  the  fee  simple  of  property  worth  1,6002.,  subject 
to  any  then  unpaid  portion  of  the  mortgage  money.  Though  I  feel 
very  unwilling  to  differ  from  the  carefully  considered  judgment  of 
A'Beckett,  J.,  I  think  that  this  was  a  fair  contract,  that  the 
inequality  of  the  consideration  is  not  such  as  shows  any  over- 
reaching, any  imposition,  any  fraud,  any  unfair  dealing;  and  I 
think  that  the  contract  was  not  an  unconscientious  one.  In  the 
event  it  has  turned  out  an  advantageous  one  for  the  defendants,  as 
Tremills  died  within  a  fortnight  of  the  making  of  the  contract ; 
but  had  Tremills  lived  a  few  years  the  contract  would  have  been  by 
no  means  an  advantageous  one  for  the  defendants ;  and  though  the 
deceased  was  an  old  man,  and  his  health  appeared  somewhat  failing, 
he  might  have  lived  a  long  time. 

I  am  therefore  of  opinion  that  the  deeds  were  fair,  and  that  they 
should  not  be  declared  voidj  and  that  the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitors  for  appellants :  Alex.  Grant  &  Son. 
Solicitors  for  respondent :  J.  B.  Kidston  d  Son. 

W.  II.  AI. 


v.ui.,Voi.xvni, 
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V.O.  GOMM  «.  CHAPMAN. 

^g92  Mealth  Act  1890  {No.  1098),  n.  802  and  90&—NoHee,  tervioe  of. 

^  '      '  Notices  required  for  the  purposes  of  any  Act  relating  to  the  public  health  may  be 

served  by  post,  by  registered  letter,  addressed  to  the  place  of  business  or  the  residence 
of  the  person  to  whom  the  notice  is  addressed. 

Special  Case  stated  by  the  chairman  of  General  SesuoiiB  for 
the  opinion  of  the  Full  Conrt. 

The  defendant  Chapman  in  this  case  was  proceeded  against  bj 
the  informant  Gomm,  who  was  the  town  clerk  of  Footscraj,  for 
non-compliance  with  notices  served  on  him,  calling  upon  him  to 
form  a  certain  street  in  accordance  with  the  provision  of  sec.  234 
of  the  Health  Act  1890.  The  justices  convicted  the  defendant, 
and  the  defendant  thereupon  appealed  to  the  Court  of  General 
Sessions  at  Melbourne,  and  the  conviction  was  quashed  upon 
the  appeal.  From  the  facts  stated  in  the  special  case,  it  appeared  that 
two  objections  had  been  taken — ^the  first  relating  to  the  sufficiency  of 
the  notice  itself,  and  the  second  that  the  notice  had  not  been  served 
in  accordance  with  the  provisions  of  sec.  802  of  the  Health  Act  1890. 
The  first  ground  was  abandoned  at  the  argument  of  the  special 
case.  The  facts  relating  to  the  mode  of  service  were  admitted,  and 
were  as  follows : — The  defendant  resided  in  Footscray,  and  carried 
on  business  in  Melbourne.  The  notice  was  posted  to  the  place  of 
business,  and  was  received  by  the  son  of  the  defendant,  and  an 
answer  was  sent  by  the  son  and  not  by  the  defendant. 

Bryant  for  the  informant — The  first  point  as  to  the  sufficiency 
of  the  notice  has  been  decided  by  this  Court  in  the  case  of  Haines 
V.  The  Trustees  Executors  and  Agency  Co.  (a). 

[Cussen — That  case  was  decided  after  the  appeal  in  the  Conrt 
of  General  Sessions,  and  it  is  not  now  open  for  the  defendant  to 
contest  it,  and  that  ground  is  therefore  abandoned.] 

No  doubt  under  sec.  802,  when  the  place  of  residence  of 
the  owner  is  known,  service  is  directed  to  be  made  there;  but 
sec.  808  provides  that ''  any  notice  or  order  to  any  council  or  officer 

(a)  Ante,  p.  585, 
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or  person  which  is  required  for  the  purpose  of  any  Act  relating  to 
the  public  health  may  be  served  by  post  by  registered  letter 
addressed  to  the  office  or  place  of  business  of  such  council  or 
officer  or  person  or  to  the  residence  of  such  person."  That  section 
clearly  makes  the  service  at  the  place  of  business  a  good  service. 
The  only  object  is  that  he  should  get  notice,  and  it  is  immaterial 
whether  he  gets  it  at  his  residence  or  place  of  business.  The 
sections  may  be  inconsistent,  but  sec.  808  was  enacted  to  cover  any 
defects  or  difficulties  that  might  have  arisen  under  802. 

Cu8$en  for  the  defendant — Sec.  802  is  specific  in  its  terms,  and 
requires  that  when  the  residence  of  the  owner  is  known,  notice 
mast  be  sent  to  his  residence.  It  has  never  been  shown  that  the 
letter  came  to  his  actual  notice,  and  in  default  of  this  strict  com- 
pliance with  sec.  802  must  be  proved.  The  general  provisions  of 
sec.  803,  which  are  taken  from  another  Act  altogether,  do  not  over- 
ride sec.  802.  If  sec.  808  is  to  control  the  mode  of  service, 
sec.  802  is  utterly  useless. 

Bryant — The  informant  should  be  allowed  the  costs  of  these 
proceedings. 

HioiNBOTHAM,  G.J.  We  have  no  power  to  deal  with  the 
question  of  costs. 

Bryant — Then  a  party  who  is  successful  in  getting  an  appeal 
against  an  original  order  set  aside  has  to  pay  his  own  costs  ? 

HiaiNBOTHAM,  G.J.  This  Gourt  has  no  power  to  deal  with 
costs  at  all. 

HioiKBOTHAM,  G.J.,  delivered  the  judgment  of  the  Gourt 
[HioiNBOTHAM,  G.J.,  WiLLiAMS  and  Hodges,  JJ.]  .  The  first 
ground  relied  upon  is  disposed  of  by  the  case  of  Haines  v.  The 
Executors  and  Trustees  Agency  Co.  (b).  The  second  ground  is  to 
be  determined  by  the  provisions  contained  in  the  latter  part  of 
sec.  303  of  the  Health  Act  1890,  which  provides  "  that  any  notice  or 
order  from  any  council  to  any  person  may  be  served  by  post  by 

(b)  Ante,  p.  585. 
2S   2 
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F.a  registered  letter  wiib  a  like  addregs/'  and  that  addresB  refers  te 

189S  ^^  office  or  to  the  residence  of  a  person  songht  to  be  affected  by 

^^^         the  notice,  ''  and  in  proving  such  service  it  shall  be  sufficient  to 

f>.  prove  that  sach  notice  or  order  was  properly  addressed  and  pnt 

into  the  post."     It  was  admitted  that  the  notice  in  this  case  was 

*^*  ^  *  '  '  put  into  the  post,  and  the  notice  appears  to  be  addressed  to  the 
defendant's  place  of  business,  and  to  have  been  received  by  the 
son  of  the  defendant.  An  objection  was  nrged  by  Mr.  Onssen 
as  to  the  application  of  this  section  to  the  oircnmstanoes  of  this 
case;  that  objection,  in  oar  opinion,  cannot  be  allowed.  There 
is  no  doabt  that  considerable  ambiguity  arises  from  the  placing 
of  these  two  sections  together  in  the  Consolidated  Act,  when  such 
sections  relating  to  the  same  point  were  previously  contained 
in  Acts  passed  at  different  times.  It  has  been  contended  that 
this  later  section  (808)  taken  from  the  ** Public  Health  Anund- 
ment  Act  1889  ^'  being  general  in  its  terms,  cannot  be  allowed  to 
over-ride  the  special  provisions  of  sec.  802,  which  has  been  taken 
from  the  "Public  Health  Amendment  Act  1888."  But  we  think 
that  the  provisions  of  sec.  808  are  not  necessarily  inconsistent 
with  the  provisions  contained  in  sec.  802  on  this  particular  point, 
and  that  sec.  808  gives  power  to  direct  notices  in  a  different  ivay 
and  to  different  places  from  those  provided  by  sec.  802.  The  later 
Act  does  not  necessarily  over-ride  the  particular  modes  of  service 
directed  in  sec.  802.  It  seems  to  us  to  be  sufficient  if  the  notice 
be  directed  to  either  of  the  two  places  mentioned  to  the  person 
named.  This  ground  also  fails,  and  in  our  opinion  the  conviction 
was  improperly  quashed  by  the  Court  of  General  Sessions,  and  the 
conviction  should  stand. 


Solicitors  for  informant :  Oillott,  Croker  dt  Snowden. 
Solicitor  for  defendant :  Hopkim. 


W.  H.  M. 
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LYON  Ain>  Othxbs  v.  OBEATI.  p.o. 


1892 


€kndr&a—jBM9onable  time  for  delivery— -Asiifftment  of  work  of  art. 

By  a  contract  for  pnrchaae  of  a  printed  work  known  as  The  Pietureeque  Atlas  it  Oct,  17. 

wag  provided  that  the  non-deli  rery  of  the  publication  at  any  specified  date  should 
not  release  the  subscriber  from  his  obligation  to  take  the  whole  work.  The  publishers 
agreed  to  begin  deliyery  of  the  work  during  the  year  1886  or  following  year,  and  to 
complete  delivery  of  the  series  as  soon  after  publication  as  possible. 

Held,  that  the  work  must  be  delivered  within  a  reasonable  time,  and  that  the 
qnesllcHi  of  what  was  a  reasonable  time  depended  upon  the  time  and  manner  of 
pnbiiaitkm  of  the  several  parts  of  the  work,  and  the  time  after  publication  when 
delivery  of  them  was  tendered. 

The  contract  for  the  purchase  of  the  work  was  made  by  the  plaintiffs  with  the 
detodant,  and  was  subsequently  assigned  by  the  plaintiffs  to  the  Picturesque  Atlas 
Co.,  who  continued  to  carry  out  the  terms  of  the  contract. 

Held,  that  this  contract,  though  one  for  a  work  of  ai-t,  was  not  one  which  had  to 
be  executed  by  the  plaintiffs  individually,  and  was  a  contract  capable  of  being  assigned. 

Spboiaii  Case  reserved  by  a  jadge  of  the  County  Court  for 
(be  opinion  of  the  Full  Court. 

This  was  an  action  brought  by  the  plaintiffs,  James  Lyon, 

Frank  McNeill,  Frank  Coffee,  and  Silas  Moffet,  trading  as  The 

Picturesqne  Atlas   Publishing   Company,  against   the   defendant, 

J.  F.  Creati,  to  recover  the  sum  of  5/.  158.,  being  the  balance  due 

under   a    contract    signed    by  the  defendant  for  the  supply  of 

The  Picturesque  Atlas.     The  case  was  heard  before  Judge  Walsh, 

acting  county  court  judge  at  Ballarat.      The  learned  judge  at  the 

conclusion  of  the  case,  reserved  by  way  of  a  special  case  under 

sec.  136  of  the  County  Court  Act  1890,  certain  questions  for  the 

opinion  of  the  Supreme  Court.      The  defences  taken  at  the  trial 

were: — (1)  No   sale  to  the  defendant.      (2)    No  delivery  of  the 

books.      (8)   If   there   was    any   delivery,   it  was  not  within    a 

reasonable  time.     (4)  That  the  present  plaintiffs  could  not  sue,  as 

the  contract  was  assigned  to  and  executed  by  The  Picturesque 

Atlas  Company.     (5)  That  the  contract  was  for  a  work  of  art,  and 

could  not  be  assigned.     (6)  That  the  plaintiffs  must  prove  that 

they  performed  the  contract,  and  delivered  the  goods  under  it. 

The  following  was  the  contract  under  which  the  books  were  to  be 

delivered : — 

«To  Thb  Piotubebqvb  Atlas  PirBLiSHnra  Co.,  Pvblibhbbs  op 
The  Picturesque  Atlas  qf  Australasia, 

"Please  deliver  to  my  address,  as  given  below,  the  above-described  work  in 
26  parts  (paper  covers),  for  which  I  agree  to  pay  yon  or  yoor  authorised  agent  6s.  for 
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F.G.  each  part  when  deliyered  at  my  residenoe  or  pUoe  of  hnsineis,  each  part  to  contun 

from  12  to  16  pages. 

"  1.  It  is  also  expressly  understood  by  each  subscriber  that  the  non-ddiveiy  of 
Lton  the  publication  at  any  specified  date  shall  in  nowiM  release  the  said  subscriber  from 

f  •  the  abore  obligation. 

**  2.  The  publishers  on  their  port  agree  to  begin  the  delivery  of  the  work  during  tbs 
year  1886  or  following  year,  and  will  complete  the  delivery  of  the  series  as  soon  after 
publication  as  possible,  pledging  themselves  to  a  faithful  performance  of  thdr  part  of 
this  agreement. 

*'  3.  Subscriptions  reodved  only  for  the  entire  work,  no  agent  being  authorised  to 
change  the  terms  of  this  agreement,  to  give  credit,  to  receive  pay  in  advance,  or  to 
contract  any  liability  for  the  publishers." 

It  was  proYed  that  the  defendant  signed  the  order  for  the  books 
in  November  1885.  The  plaintiffs  subsequently  assigned  their 
business  to  the  Picturesque  Atlas  Co.,  and  after  the  assignment, 
in  November  1888,  Parts  Nos.  I.-XVIII.  were  ready  for  delivery.  In 
November  1888  Part  I.  of  the  work  was  delivered  to  the  defen- 
dant, and  subsequently,  though  at  what  date  did  not  appear,  the 
defendant  took  two  more  parts.  In  April  1890  one  of  the  agents 
for  the  company  brought  the  balance  of  the  work,  twenty-three 
parts,  and  tendered  them  to  the  defendant.  The  defendant  then 
said  he  would  only  take  one  at  a  time,  and  refused  to  take  all  the 
numbers.     The  twenty  parts  were  then  left  on  the  premises. 

The  defendant  called  no  evidence,  and  on  these  facts  the  learned 
judge  reserved  for  the  opinion  of  the  Supreme  Court  the  following 
questions : — 

1.  Does  the  contract  require  the  plaintiffs  to  deliver  the  varionB 
parts  of  the  work  within  a  reasonable  time? 

2.  Did  the  plaintiffs  fulfil  their  part  of  the  contract  by  delivering 
the  various  parts  of  the  work  in  the  manner  shown  by  the  evidence? 

8.  Were  the  plaintiffs  bound  to  publish  and  deliver  the  work 
themselves,  or  did  they  sufficiently  comply  with  the  terms  of  the 
contract  by  getting  the  work  published  and  delivered  by  The 
Picturesque  Atlas  Publishing  Co.  Limited  ? 

4.  Was  the  contract  assigned  by  the  plaintiffs  to  The 
Picturesque  Atlas  Publishing  Co.  Limited?  and  if  so,  are  the 
plaintiffs  precluded  by  such  assignment  from  recovering  in  this 
action  ? 

6.  Was  the  contract  a  work  of  art,  and  therefore  incapable  of 
being  assigned  ? 
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Madden  (with  him  Ibclocs)  for  the  plaintiffs — ^No  doubt  the  first  f.o. 

question  must  be  answered  in  the  affirmatiye^  and  it  becomes  a  1392 

question  for  the  judge  to  say  whether  the  delivery  was  made  within  £~ 

a  reasonable  time  under  the  circumstances.    No  particular  time  is  9. 

mentioned,  and  all  the  surrounding  facts,  such  as  the  number  of 
parts  to  be  printed,  the  nature  of  the  publication,  and  the  various 
districts  in  which  the  delivery  was  to  be  made,  must  be  considered. 
The  only  remedy  the  defendant  would  have  would  be  by  action  for 
breach  of  contract.  The  plaintiffs  may  deliver  all  the  parts 
together. 

[HoDOES,  J.  I  do  not  think  that  they  could  publish  twenty- 
five  parts,  and  wait  till  the  twenty-fifth  part  was  published,  and 
then  take  the  whole  number  and  deliver  them  to  the  defendant  in  a 
bundle.] 

They  undertake  to  deliver  the  series  as  soon  as  possible  after 
publication. 

Counsel  referred  to  the  case  of  British  Waggon  and  Park  Oate 
Co.  Y,  Leu  d  Co.  (a). 

There  was  no  appearance  for  the  defendant. 

The  Court,  after  hearing  the  argument  in  this  case,  reserved 
judgment  until  arguments  had  been  heard  in  the  case  of  The 
Picturesque  Atlas  Co.  v.  Searle  (b),  and  at  the  conclusion  of  the 
argument  in  that  case  delivered  judgment. 

HioiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiQiNBOTHAM,  C. J.,  a'Beceett  and  HoDaES,  JJ.] .  We  have  heard 
the  arguments  in  the  two  cases  of  Lyon  and  Others  v.  Creati  and 
The  Picturesque  Atlas  Publishing  Co.  v.  Searle.  They  are  both 
cases  stated  by  the  learned  judge  of  the  County  Court,  presenting 
questions  of  law  to  be  answered  by  this  Court.  Taking  the  case  of 
Lyon  and  Others  v.  Creati  first,  the  first  question  is,  ''  Does  the 
contract  require  the  plaintiffs  to  deliver  the  various  parts  of  the 
work  within  a  reasonable  time  ?"  We  answer,  "  Yes";  but  it  is  a 
mixed  question  of  law  and  fact  whether  on  the  evidence  a  reasonable 

(a)  6  Q.B.D.  149.  <})  Po9t,  p.  633. 
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F.o.         time  had  elapsed.    The  second  qaestion  is,  ''Did  the  plaintiffii 

1802  (vH&l  their  part  of  the  contraot  by  delivering  the  yarionspart  of  the 

£^         work  in  the  manoA  shown  by  the  evidence  ?"    We  cannot  answer 

•.  this  qaestion,  inasmach  as  the  answer  to  it  depends  npon  the  time 

and  manner  of  the  publication  of  the  several  parts  of  the  work, 

Uiginbotham,c,j,  ^^^  ^^  ^:^^^  ^^^^  publication  when  delivery  of  them  was  tendered, 
sufficient  evidence  of  which  is  not  before  us.  The  third  questifHi 
is,  **'  Were  the  plaintiffs  bound  to  publish  and  deliver  the  work 
themselves,  or  did  they  sufficiently  comply  with  the  terms  of  the 
contract  by  getting  the  work  published  and  delivered  by  the 
Picturesque  Atlas  Publishing  Go.  Limited  ?"  We  answer  that  the 
plaintiffs  were  not  bound  to  publish  and  deliver  the  work  them- 
selves, and  that  they  sufficiently  complied  with  the  terms  of  the 
contract  by  getting  the  work  published  and  delivered  by  the 
Picturesque  Atlas  Publishing  Co.  Limited.  The  fourth  question 
is,  *'  Was  the  contract  assigned  by  the  plaintiffs  to  the  Picturesque 
Atlas  Publishing  Co.  Limited  ;  and,  if  so,  are  the  plaintiffs 
precluded  by  such  assignment  from  recovering  in  this  action?" 
We  answer  that  the  plaintiffs  are  not  precluded  by  the  assignment 
from  recovering  in  this  case.  The  fifth  question  is,  ''  Was  the 
contract  for  a  work  of  art,  and  therefore  incapable  of  being 
assigned  ?*'  We  answer  that  the  contract,  though  for  a  work  of 
art,  was  not  one  which  had  necessarily  to  be  executed  by  the 
plaintiffs  individually,  and  therefore  it  was  a  contract  capable  of 
being  assigned.  Li  this  case  the  costs  of  and  occaeioned  by  the 
hearing  of  the  questions  reserved  will  abide  the  event  of  the  action 
in  the  County  Court. 

Solicitors  for  the  plaintiffs :  CtUhbert,  Wynne,  Morrow  d  Must. 

W.  H.  If. 
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THE  PICTURESQUE  ATLAS  CO.  LIMITED  v.  SEARLE. 

Fofti§%  oow^amy — Proof  of  ineorporatum — Comtraot  to  delivor  puhUoaHon  of  work 
im  pari§^Bta9onable  eim#— "  FsdortU  CoumoU  A^  1686," 

Eyidence  showing  that  a  company  carriet  on  hnsiness  as  a  company  in  New 
Soath  Wales  and  Victoria,  and  has  offices  in  hoth  colonies,  is  prima  facie  proof  of  the 
doe  incorporation  of  the  company  in  New  South  Wales,  and  the  company  is  entitled 
to  ine  in  Victoria. 

The  **  Federal  Council  Ad  1886/*  enabling  the  Court  to  take  judicial  notice 
of  signatures  of  certain  officials  therein  mentioned,  does  not  apply  to  officials  in  the 
Oolony  of  New  South  Wales,  and  does  not  enable  the  Court  to  receire  in  eridence 
esftified  copies  of  documents  signed  by  such  officials  on  their  mere  production. 

The  plaintiffs  entered  into  a  contract  to  deliyer  to  the  defendant  a  certain  work 
contaiuing  forty-two  parts,  at  a  price  of  5«.  for  each  part.  One  of  the  conditions  of 
the  contract  was  that  non-delirery  of  the  publication  at  any  specified  date  should  not 
nksae  the  defendant  from  his  obligation  to  take  the  work.  The  plaintiffs  undertook 
to  begin  the  delivery  of  the  work  in  1886  or  the  following  year,  and  to  complete  the 
delivery  of  the  series  as  soon  after  publication  as  possible,  and  they  pledged  them- 
selves to  a  faithful  performance  of  this  part  of  the  agreement.  The  contract  was 
signed  in  November  1885.  The  first  part  was  delivered  to  and  paid  for  by  the 
defendant  on  the  6th  May  1887.  The  second  part  was  tendered  to  the  defendant  in 
April  1888,  and  he  refused  to  take  It,  and  in  March  1890  the  whole  of  the  remaining 
parts  were  tendered  to  the  defendant,  and  he  refused  to  take  them.  It  appeared 
that  the  second  part  was  ready  for  delivery  in  March  1867«  that  the  parts  up  to 
No.  20  were  ready  in  December  1887,  and  from  No.  20  to  No.  80  in  December  1888, 
and  the  remaining  parts  in  November  1889.  The  plaintiffs  sued  the  defendant  for 
the  price  of  the  remaining  forty -one  parts. 

Meld,  that  the  contract  required  the  plaintiffs  to  deliver  the  various  parts  of  the 
work  within  a  reasonable  time,  and  that  the  pliuntiffs  did  not  fulfil  their  part  of  the 
contract  by  delivering  the  various  parts  of  the  work  as  set  out  above,  and  that 
therefore  they  were  not  entitled  to  recover. 

Special  Case  reserved  by  a  judge  of  County  Court,  for  the 
opinion  of  the  Supreme  Court. 

The  plaintiff  sued  the  defendant  to  recover  lOZ.  5$.,  balance  due 
under  a  contract  signed  by  him  for  the  supply  to  him  by  the 
plaintiff  of  the  Picturesque  Atlas.  The  contract  signed  by  the 
defendant  was  as  follows  : — 

"To  THB  PicrmuESQUB  Atlas  PiTBLiBHXva  Co.  Limitbd,  Publishbbs  o» 
The  Piciuresgue  Atlae  qf  AuetrcUana* 

**  Please  deliver  to  my  address  as  given  below,  the  above  described  work  in  forty- 
two  parts  (paper  covers),  for  which  I  agree  to  pay  you  or  your  authorised  agent  5«. 
Ibr  each  part  when  delivered  at  my  residence  or  place  of  business,  each  part  to 
contain  from  12  to  16  pages. 
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''1.  It  is  also  expressly  understood  by  each  subscriber  tbat  tbe  non-deliTsiyof  tlie 
publication  at  any  specified  date  shall  in  nowise  release  the  said  subscriber  from  tiie 
aboTo  obligation. 

'*  2.  The  publishers  on  their  part  agree  to  beg^n  the  delivery  of  the  work  daring 
the  year  1886  or  following  year,  and  will  complete  the  deliyery  of  the  series  as  sood 
after  publication  as  possible,  pledging  themselres  to  a  faithful  performance  of  their 
part  of  this  agreement. 

"  8.  Subscriptions  received  only  for  the  entire  work,  no  agent  being  aathorised  to 
change  the  terms  of  this  agreement,  to  give  credit,  to  reoeire  pay  in  advance,  or  to 
contract  any  liability  for  the  publishers." 

The  material  defenoes  raised  were  that  ihe  plaintiff  was  not  an 
incorporated  company,  that  the  sale  of  the  goods  was  not  within 
the  scope  of  their  deed,  and  that  the  deliyeiy  of  the  goods  was  not 
made  within  a  reasonable  time. 

Gonnsel  for  the  plaintiff  pnt  in  the  following  document  (Ex.  A), 
a  duplicate  certificate  of  the  incorporation  of  the  plaintiff  company 
in  New  South  Wales,  which  was  as  follows  :-^ 

Nbw  Sottth  Walib  to  Wit. 

In  the  Matter  of  the  Picturesque  Atlas  Publishing  Company  Limited  and  In  the 
Matter  of  the  Ckmpamei  Act, 

I  certify  that  the  company  styled  **  The  Picturesque  Atlas  Publishing  Gompsny 
Limited"  is  incorporated,  and  that  the  said  company  is  a  limited  company. 

Dated  at  Sydney  the  15th  day  of  February  1886. 

E.  G.  Wabd, 
Begistrar  for  Joint  Stoek  Gompaniei. 

[Endorsed.] 
A.  F.  B. 
This  is  the  certificate  of  incorporation,  marked  A.  F.  B.,  annexed  to  the  statotov; 
declaration  of  Alfred  Floyd  Brown,  taken  before  me  at  Sydney  this  9th  day  of 
March  1891.  ^^""'^ 


Gbobgb  F.  Buboexb, 

Notary  Public. 


This  document  was  objected  to  by  counsel  for  the  defendant  on 
the  ground  that  proof  must  be  given  that  the  person  signing  the 
certificate  was  the  registrar  under  the  Joint  Stock  Companies  Act^ 
and  that  the  Court  would  not  take  judicial  notice  of  the  signature 
of  the  registrar  of  joint  stock  companies  under  the  6th  section  of 
the  *' Federal  Council  Evidence  Act  1886."  (Ex.  B),  a  certified 
copy  by  the  Registrar-General  of  New  South  Wales,  acting  as 
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Tegistrar  of  joint  stock  companies,  of  the  certificate  of  incorporation 
of  the  plaintiff  company,  which  was  as  follows : — 

New  South  Wales, 
Certificate  of  Incorporation,  No.  1596. 

NbW  SOITTH   WauSS  to  WiT. 

In  the  Matter  of  the  Pictoresque  Atlas  Pahlishing  Company  Limited  and  In  the 
Matter  of  the  Compamet  AcU  1874  and  1888. 

I  certify  that  the  company  styled  "  The  Picturesque  Atlas  Puhlishing  Company 
Limited"  is  incorporated,  and  that  the  said  company  is  a  limited  company. 

Dated  at  Sydney  this  16th  day  of  Fehruary  1886. 

E.  G.  Waed, 

Begistrar-Oeneral, 
Acting  as  Registrar  of  Joint  Stock  Companies. 

I  certify  that  the  aboye  contuns  a  true  copy  of  the  original  certificate  of  incorpo- 
ntion  of  the  Picturesque  Atlas  Publishing  Company  Limited  as  filed  in  the  office  of 
the  Registrar- General,  Sydney,  and  numbered  1696,  and  that  the  said  company  was 
duly  incorporated  on  16th  February  1886. 

Dated  at  Sydney  this  12th  day  of  December  1890.  y^      N. 

Chablss  PnncB,  [     L.S.     J 

Begutrar-General,  \^       J 

Acting  as  Registrar  of  Joint  Stock  Companies. 

This  docnment  was  also  objected  to  by  the  counsel  for  the 
defendant.  (Ex.  G),  a  certified  copy  of  the  memorandom  of 
association  and  articles  of  association  of  plainti£f  company;  (Ex.  D), 
contract  between  the  parties;  (Ex.  E),  list  of  the  company's 
patrons.  The  following  evidence  was  given  by  an  expert  in  the  law 
of  New  South  Wales,  admitted  as  a  barrister  of  the  Supreme  Court 
of  that  colony : — 

**  I  am  acquainted  with  the  law  of  New  South  Wales  relating  to  incorporated 
companies.  The  mode  of  proving  the  incorporation  of  a  company  is  by  a  certified 
copy  of  the  certificate  of  incorporation  certified  by  the  Registrar-General,  who  acts 
ss  the  registrar  of  joint  stock  companies,  which  b  receiyed  in  New  South  Wales  as 
conclusive  proof  that  all  the  requisites  for  incorporation  have  been  complied  with. 
At  the  time  of  the  registration  a  duplicate  of  the  certificate  of  incorporation  is  given 
to  the  company.  Exhibit  A  is  such  a  duplicate  certificate,  and  the  mere  production  of 
the  document  would  be  received  as  concluBive  proof  of  the  incorporation  of  the  com- 
pany mentioned  in  it.  Exhibit  A  is  a  duplicate  original  of  the  certificate  of 
incorporation.  Exhibit  B  is  a  certified  copy  by  the  Registrar- General,  acting  as 
registrar  of  joint  stock  companies,  of  the  certificate  of  incorporation  of  the  plaintiff 
company,  and  would  of  itself  be  received  in  New  South  Wales  as  proof  of  the 
incorporation  of  the  plaintiff  company.  I  do  not  know  the  writing  of  the  Registrar- 
Oeneral.  Exhibit  C  is  a  certified  copy  of  the  memorandum  of  association  of 
plaintiff  company,  and  such  a  copy  is  receivable  in  evidence  in  New  South  Wales." 
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GroBs-ezamined : — 

« I  was  not  examined  in  EngUmd  on  the  law  of  New  Sotrtih  Wales^  bat  dednom 
of  the  Privy  Council  relating  to  the  law  of  New  Sonth  Wales  I  was  sappoied  to 
know.  Mj  knowledge  of  New  South  Wales  law  is  confined  to  what  I  have  reid  a 
this  colony.  I  have  never  practised  in  New  South  Wales.  I  can't  recall  to  memory 
the  name  of  any  Act  passed  in  New  South  Wales  last  year  or  this  year.  I  ut  mjidf 
up  as  an  expert  in  the  law  of  New  South  Wales.  The  Compamiei  Jot  hai  ben 
amended,  but  not  repealed,  t  am  not  positive  that  the  Oompanie$  Actt  1874  ind 
1888  have  not  been  amended.  I  do  not  know  of  my  own  knowledge  if  a  r^girtnr  of 
joint  stock  companies  has  been  appointed,  but  under  the  Act  the  Begistrar^OcDcnl 
was  authorised  to  act  as  registrar  of  joint  stock  companies  till  one  was  appomtei 
For  six  months  about  1888  I  studied  the  hiw  of  New  Sonth  Wales.** 

The  manager  of  the  plaintiff  company  also  gave  evidence  th&t 
the  company  carried  on  business  in  New  Sonth  Wales  as  well  as  in 
Victoria,  and  had  an  office  both  in  Sydney  and  Melbourne.  The 
other  material  evidence  in  the  case  showed  that  the  defendant 
signed  the  above  contract  on  the  2l8t  April  1886,  and  that  on  the 
6th  of  May  1887  he  took  delivery  of  one  number  of  the  work,  and 
paid  6s.  for  it,  and  then  said  that  he  would  not  take  any  more. 
In  April  1888  the  second  number  of  the  work  was  tendered  to  him, 
and  he  refused  to  accept  it,  saying  that  he  had  only  signed  for  one 
part,  and  did  not  intend  to  take  any  more,  and  the  delivery  agent 
took  the  number  away.  On  6th  March  1890  the  whole  of  the 
remaining  forty-one  parts  of  the  work  were  tendered  to  the 
defendant.  He  refused  to  accept  them,  but  they  were  left  on 
the  counter  in  his  shop.  It  further  appeared  by  the  evidence  that 
the  second  part  of  the. work  was  ready  for  delivery  in  March  1887, 
parts  up  to  XX.  in  December  1887,  parts  up  to  XXX.  in  December 
1888,  and  forty-two  parts  in  November  1889,  but  only  a  limited 
number  of  Part  XLII.  One  witness,  in  cross-examination,  said 
that  all  the  parts  could  have  been  issued  in  1887  if  the  printing 
plant  had  been  large  enough.  At  the  conclusion  of  the  case  the 
learned  judge  reserved  for  the  opinion  of  the  Supreme  Court  the 
following  questions : — 

1.  Is  the  evidence  tendered  in  this  case  for  the  plaintiff 
company  sufficient  proof  that  the  plaintiff  company  was  doly 
incorporated  in  New  South  Wales  ? 

2.  The  plaintiff  being  a  company  trading  in  Victoria,  is  it  entitled 
to  sue  in  Victoria  on  proof  that  it  is  registered  in  New  Sonth 
Wales? 


Digitized  by 


Google 


OL.  ivrao  Lv  &  Lvi  vicrr. 

a.  Does  the  '*  Federal  Council  Evidence  Act  1886  "  enaUe  me 
>  take  judicial  notice  of  the  signatares  of  the  certain  ofiBoialB 
lerein  mentioned  of  the  colony  of  New  South  Wales  ? 

4.  If  so,  do  the  words  " Begistrar-Oeneral"  in  sec.  6  of  the 
lid  Act  include  the  Begistrar-General  acting  as  registrar  of  joint 
k)ck  companies  ? 

5.  Does  the  said  Act  enable  me  to  receire  in  evidence  the 
)emnent8  put  in  and  marked  respectively  A,  B,  and  C»  being  the 
urtificate  of  incorporation  of  the  plaintiff  company,  the  certified 
^y  by  ihe  Begistrar-Oeneral  acting  as  registrar  of  joint  stock 
Mnpanies  of  the  certificate  of  incorporation  of  the  plaintiff,  and  a 
irtified  copy  of  the  memorandum  of  association  and  articles  of 
nociatioB  of  the  plaintiff  company. 

&  Does  the  contract  require  the  plaintiff  to  deliver  the  various 
irts  of  the  work  within  a  reasonable  time  ? 

7.  Did  the  plaintiff  fulfil  this  part  of  the  contract  by  delivering 
16  various  parts  of  the  work  in  the  manner  shown  by  the 
ridence? 

Madden  (with  him  I$aac$)  for  ^e  plaintiff— -The  fact  that  the 
Mnpany  carries  on  business  as  a  company  in  New  South  Wales 
ad  Victoria,  and  has  offices  in  the  two  colonies,  is  some  evidence 
)  go  to  the  jury  of  the  company  being  duly  incorporated  in  New 
loath  Wales :  The  Queen  v.  Langton  (a).  The  company  is  entitled 
D  sue  in  Victoria :  Henriquee  v.  Dutch  and  West  India  Co.  (b) ; 
Service  v.  Bateman  {c) ;  Bulkeley  v.  Schultz  (d) ;  Newhy  v.  Von 
rppen  (e)* 

[J.  W.  Smith,  for  the  defendant,  said  that  he  did  not  propose 
0  argue  that  the  company  could  not  sue.] 

The  colony  of  New  South  Wales  did  not  form  part  of  the 
■'ederal  Council,  and  the  Federal  Council  Acts  do  not  apply ;  and 
orther,  the  Acts  only  apply  to  federal  purposes,  and  do  not  affect 
private  rights.  It  is  not  necessary  to  argue  questions  4  and  5. 
Hie  defendant  received  part  of  the  publication,  and  he  cannot 
epudiate  the  contract ;  his  remedy  is  by  action  to  recover  damages 

(a)  2Q.B.D.29G.  (d)  L,R.  3  P.O.  764. 

(&)  RayiiL,  Ld.,  p.a685.  (e)    L.R.  7  Q.B.  288. 

(e)   6App.  Cm.886. 
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by  reason  of  non-delivery  within  a  reasonable  time.  The  de&ndiiik 
never  rescinded  the  contract. 

[HioiNBOTHAMy  G.J.  Is  not  the  refusal  to  accept  the  balaoee 
of  the  parts  evidence  of  intention  to  rescind  ?] 

Not  under  the  circumstances  of  this  case ;  intention  to  rescind 
should  have  been  shown  before  the  tender  of  all  the  parts  of  the 
publication  was  made.  The  delivery  must  be  made  within  i 
reasonable  time,  but  the  question  **  what  is  a  reasonable  time  *" 
depends  upon  various  circumstances — the  nature  of  the  pablication, 
the  number  of  subscribers,  for  it  would  be  impossible  to  deliver  tha 
publication  in  different  districts  to  thousands  of  subscribers  at  the 
same  time.  The  publication  was  got  out  as  fast  as  possible;  of 
course  if  the  printing  plant  had  been  larger  it  would  have  been 
published  sooner.  These  are  all  facts  for  a  juiy,  and  there  is 
evidence  which  would  justify  the  conclusion  that  under  the  cirenm- 
stances  the  publication  was  delivered  within  a  reasonable  time. 

When  the  plaintiff  tendered  the  second  part,  and  the  defendairi 
refused  to  accept  it,  no  doubt  he  could  have  been  sued  for  breach  of 
contract,  but  the  plaintiff  was  entitled  to  complete  the  work  and  soe 
on  the  contract.  There  was  no  necessity  to  tender  part  by  paii 
The  plaintiff  had  to  deliver  the  **  publication,"  not  the  publica- 
tion in  parts  as  they  came  out:  Bowerman  v.  Oreen  (/). 

Counsel  referred  to  Hochiter  v.  Delatour  (g) ;  Basel  v.  Adam  (i) 

• 

J.  W.  Smith  for  the  defendant — The  contract  required  ihe 
plaintiff  to  deliver  the  parts  within  a  reasonable  time :  EUa  t. 
Thompson  (t).  The  evidence  clearly  points  to  a  most  unreasoniUe 
delay,  and  the  defendant  was  justified  in  rescinding  the  contndi 
and  refusing  to  accept. 

Counsel  was  stopped  by  the  Court. 

HiGiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiaiKBOTHAH,  C.J.,  a*Beoeett  and  Hodges,  J  J.] .  We  hare 
already  dealt  with  very  similar  questions  in  the  case  of  Lym  v. 
Creati  (ft),  and  we  have  now  to  deal  with  the  particular  questions 
raised  in  this  case.      The  first  question  is,   "Is  the  evidence 

(/)  New  Zealand  App.  Ca^.^VoL  IX.,  167.    (•)    8  M.  &  W.  445. 
(f)  2E.&B.678.  (k)    AiUe,^.e2^ 

(*)   2  VX.R.  (L.)  170. 
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endered  in  this  case  for  the  oomplainant  company  sufficient  proof 
hat  the  plaintiff  company  was  duly  incorporated  in  New  South 
Vales?"  We  answer,  Yes.  The  second  question  is,  "The 
plaintiff  being  a  company  trading  in  Victoria,  is  it  entitled  to  sue  in  I 
Victoria  on  proof  that  it  is  registered  in  New  South  Wales?" 
Lnswer,  Yes.  The  third  question  is,  **  Does  the  ^  Federal  Council 
Evidence  Act  1886 '  enable  me  to  take  judicial  notice  of  signatures 
if  certain  officials  therein  mentioned  of  the  colony  of  New  South  — ' 
Vales  ?"  Answer,  No.  The  fourth  question  is,  "  K  so,  do  the 
rords  '  Begistrar-General '  in  sec.  6  of  the  said  Act  include  the 
legistrar-Oeneral  acting  as  registrar  of  joint  stock  companies  ?" 
LAswer,  See  answer  to  previous  question.  The  fifth  question  is, 
'  Does  the  said  Act  enable  me  to  receiye  in  evidence  the  documents 
mt  in  and  marked  respectively  A,  B,  and  G,  being  the  certificate  of 
ncorporation  of  the  plaintiff  company,  the  certified  copy  by  the 
[tegistrar-General  acting  as  registrar  of  joint  stock  companies  of 
he  certificate  of  incorporation  of  the  plaintiff  company,  and  a 
certified  copy  of  the  memorandum  of  association  and  articles  of 
i88ociation  of  the  plaintiff  company  ?"  Answer,  No.  The  sixth 
inestion  is,  "  Does  the  contract  require  the  plaintiff  to  deliver  the 
rarioas  parts  of  the  work  within  a  reasonable  time  ?"  Yes ;  but 
it  is  a  mixed  question  of  law  and  fact  whether  on  the  evidence  a 
reasonable  time  had  elapsed.  The  seventh  question  is,  ''  Did  the 
plaintiffs  fulfil  their  part  of  the  contract  by  delivering  the  various 
parts  of  the  work  in  the  manner  shown  by  the  evidence  ?"  Answer, 
Ifo.  In  this  case  the  costs  of  and  occasioned  by  the  hearing  are 
iwarded  to  the  defendant. 

Solicitors  for  th^  plaintiff:  WestUy  d  Dale. 
Solicitor  for  the  defendant :  QUI. 

w.  H.  M. 
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1892  If  thb  Will  ov  FRANCIS  THOMLAS  EET,  Dbobasbd. 

Ma^  ae,  2^,  27, 

30,  ai.  WUl^TeHomeni€Hr$f  capacity — Onu9  o/proof, 

^      *  The  onus  is  on  the  party  propounding  a  will  of  Batisfying  the  Court  of  the 

OoU-Qifd,  J.       testamentary  capacity  of  the  testator.    Where  no  evidence  is  given  throwing  doabt 

upon  the  competency  of  the  testator,  the  Court  will  be  satisfied  on  proof  of  due 

ezoontion  of  the  wiU»  as  the  presumption  of  sanity  arisea  from  the  performanoe  ot  as 
apparently  rational  act;  but  when  the  sanity  of  the  testator  is  at  issue,  and  evidezux 
.   both  ways  has  been  given,  the  will  will  not  be  held  valid  merely  because  the  Court  or 
jury  is  not  convinced  that  the  testator  was  incompetent. 

Obdbb  nigif  oalling  on  the  widow  and  four  eldest  children  of 
Francis  Thomas  Key,  deceased,  to  show  cause  why  probate  of  his 
will  should  not  be  granted  to  the  Trustees  Executors  and  Ageney 
Company  Limited,  the  executor  appointed  by  the  will. 

HiggvM  and  WooJfloi  the  applicant. 

F.  O.  Duffy  for  the  cayeators. 

C«r.  adv.  wU. 

July  22.  HoLROYD,  J.     Order  nisi,  calling  upon  Ellen  Key,  the  widow, 

and  Frances  Mary  Robinson,  Mercy  Ellen  Maria  Key,  Isabel  Sarah 
Emily  Key,  and  Alicia  Key,  the  four  eldest  children  of  the  deceased 
Francis  Thomas  Key,  to  show  cause  why  probate  of  an  alleged 
will  of  the  said  deceased,  dated  the  14th  day  of  Noyember  1891, 
exhibited  and  filed  in  this  Court  on  the  2Srd  of  Februajy  1892, 
should  not  be  granted  to  the  Trustees  Executors  and  Ageney 
Company  Limited,  the  executor  named  in  and  appointed  by  the 
said  alleged  will. 

I  think  that  when  the  instrument  propounded  was  executed,  the 
deceased  was  not  of  sound  and  disposing  mind,  and  that  he  had  not 
been  competent  to  make  a  will  for  some  weeks  preyiously.  I  have 
no  reason  to  doubt  the  accuracy  of  Mr.  Speed's  account  of  what 
passed  at  the  time  of  the  execution  of  this  instrument,  bat  I  think 
he  may  haye  been  easily  deceiyed  as  to  the  testator's  capacity, 
particularly  when  he  had  receiyed  assurances  from  intimate  friends 
of  Mr.  Key  that  he  was  in  a  fit  state  to  make  his  will.  If  kept 
free  from  drink  for  a  while,  eyen  for  a  few  hours,  and  braced  np  a 
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HtUe,  Key  may  have  appeared  to  understand  easy  matters  of  18s»2 

basinesSy  when  he  was  not  called  npon  to  exercise  any  great  or  jn  rs 
prolonged  mental  effort ;  but  he  was  incapable  in  my  opinion  of  ^'^' 
entertaining  those  considerations  with  respect  to  business  generally^  SoJr&ifd,  J. 
and  especially  with  regard  to  the  making  of  a  will,  which  he  ought 
to  have  entertained.  His  memory  was  defective,  and  he  was 
imequal  to  carrying  out  any  special  arrangement  for  himself.  On 
several  important  occasions,  shortly  before  the  date  of  the  instru- 
ment, he  exhibited  a  lack  of  comprehension,  an  indecision,  and  a 
want  of  will,.combined  with  obstinacy,  which  are  hardly  consistent 
with  anything  but  a  mind  deranged.  Every  sensible  thing  that  he 
did  had  to  be  suggested  to  him;  For  the  power  of  attorney  which 
he  executed,  and  which  Speed  prepared  for  him,  to  enable  Gollas  to 
manage  his  business,  he  gave  no  instructions  himself.  Macintire 
spoke  for  him.  Macintire  and  Gollas  had  planned  the  whole 
arrangement  between  them  beforehand.  The  terms  on  which  he 
was  to  separate  from  his  wife  were  proposed  to  him,  almost  forced 
upon  him ;  and,  to  use  Mr.  King's  language,  the  contents  of  the 
deeds  of  separation  and  settlement  were  drummed  into  him.  He 
was  prompted  to  go  away  to  Daroy's,  he  was  prompted  to  place 
himself  in  the  inebriate  asylum.  I  doubt  if  of  his  own  free  will  he 
would  have  ever  submitted  himself  to  the  discipline.  To  direct  the 
disposition  of  all  his  property  to  his  two  younger  children  required 
90  mental  exertion.  That  he  was  exceedingly  obstinate  in  adhering 
to  his  resolution  to  deprive  his  other  children  of  all  share  in  his 
property,  when  he  was  urged  to  permit  them  to  participate,  only 
shows  how  unnaturally  perverted  his  mind  had  become.  I  can 
attribute  this  obstinacy  only  to  delusion.  He  believed  that  his  four 
eldest  children  had  taken  sides  with  their  mother  against  him. 
There  was  not  a  scrap  of  evidence  of  any  unfilial  act  or  of  any 
unkind  feeling  on  their  part  towards  him.  His  quarrels  with  his 
wife  were  obviously  the  result  of  a  weakening  of  his  mind  through 
continually  soaking  himself  with  liquor.  Whenever  he  was  entirely 
sober,  whenever  he  recovered  from  the  effects  of  a  hard  drinking 
boat,  his  animosity  towards  his  wife  ceased,  and  he  exhibited  many 
tokens  of  being  an  affectionate  husband. 

I  have  not  formed  my  conclusion  without  doubt,  for  there  was  a 
mass  of  evidence,  and  as  contradictory  as  often  happens  in  cases  of 
v.L.R^  voL  xviii.  ax 
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1898  this  kind.    Bat  it  lies  upon  the  party  propounding  a  will  to  satisff 

jn^         the  Goort  of  the  capacity  of  the  testator,  and  unlesB  that  be  donei 
^"'  the  Goart  must  pronounce  that  the  instrument  is  not  entiUed  to 

Eoiroyd,  J,  probate  :  Baker  v.  Batt  (a) ;  Barry  v.  ButUn  (6).  To  satisfy  the 
Court,  it  will  ordinarily  be  sufficient  to  prove  the  due  ezecntion  of 
the  will,  as  the  presumption  of  sanity  arises  from  the  perfomumce 
of  an. apparently  rational  act,  and  the  absence  of  any  evidence, or 
evidence  strong  enough,  to  throw  doubt  upon  the  competency  of 
the  testator.  But  when  the  sanity  of  the  testator  is  at  issue,  and 
evidence  has  been  adduced  on  both  sides,  the  will  is  uQt  to  be  held 
valid  merely  because  the  Court,  or  the  jury,  if  there  be  a  juiy,  isnot 
convinced  that  the  testator  was  incompetent ;  but  on  the  contniy 
the  instrument  cannot  be  established  as  a  valid  will  unless  the 
Court  or  jury  is  convinced  of  his  competency :  Stitton  v.  SaJHer  (c). 
Where  a  will  is,  like  the  one  propounded,  inofficious,  that  is  to  say, 
not  consonant  with  the  testator's  natural  affection  and  moral  duties, 
that  circumstance  in  itself  arouses  a  suspicion  that  the  testator  did 
not  grasp  the  full  bearing  of  his  act,  and  is  of  great  weight  when 
combined  with  other  circumstances  indicative  of  failing  intelleci 

The  order  nisi  will  therefore  be  discharged,  but  I  shall  direct 
that  the  costs  both  of  the  executor  and  of  the  caveators,  as  between 
solicitor  and  client,  be  paid  out  of  the  estate. 

Solicitors  for  applicant :  BriggB  d  SnowhaU. 
Solicitors  for  caveators :  Qavan  Duffy  d  King. 

A.  J.  A. 

(a)  2  Moo.  P.O.,  p€r  Parke,  B.,  p.  819.  {h)  Zh.,  at  p.  488. 

(o)  8  C.B.  (N.S.),  at  p.  94,  0<  «09. 
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In  thb  Will  of  HAN^^AH  MoLURE,  Dboxasbd. 

PtaeHce  probate — Tnteitaey — Next  of  kin — Curator. 

Thongh  the  next  of  kin,  if  a  fit  person,  b  entitled  to  adminigtrfttion  of  an 
intestate's  eetate  in  preference  to  the  Corator  of  Intestate  Estates,  yet  where  he  has 
requested  the  Cnrator  to  apply  for  administration,  and  the  Curator  has  done  so,  he 
cannot  suhseqnently  demand  as  of  right  that  the  Cnrator  should  he  superseded  »nd 
administration  granted  to  him* 

Motion  for  letters  of  administration  of  the  estate  of  Hannah 
^eLnre,  deceased,  intestate,  to  Henry  McLnre,  her  eldest  son* 

In  this  case  the  affidavits  showed  that  a  rale  to  administer  the 
intestate's  estate  had  been  granted  to  the  Cnrator  of  Intestate 
estates,  who  had  been  pat  in  motion  by  the  present  applicant  and 
his  sister,  on  the  ground,  as  stated  by  the  sister,  without  objection 
by  the  brother,  that  he  was  of  intemperate  habits.  The  Curator 
accordingly  lodged  a  caveat  against  the  present  application,  but  on 
the  matter  coming  on  before  A'Beckett,  J.,  he  suggested  that  the 
Curator  should  withdraw  his  caveat,  and  on  the  application  coming 
on  for  hearing,  should  state  his  objections  thereto.  This  course 
was  adopted,  and  the  objections  stated  by  the  Curator  were  that 
Henry  McLure,  the  present  applicant,  came  with  his  sister  to  him, 
and  requested  him  to  take  out  administration  of  the  intestate's 
estate,  as  he  was  of  drunken  habits  and  incapable  of  properly 
administering,  and  he  accordingly  did  so ;  and  now,  against  the 
wishes  of  his  brothers  and  sisters,  he  wished  to  have  the  Curator 
superseded ;  and  that,  if  such  a  course  were  permitted,  it  would  be 
making  a  mere  shuttlecock  of  the  Curator. 

Chomley  for  the  curator, 

Bryant  for  the  applicant. 

HoLBOYD,  J.  If  those  facts  are  true,  what  have  you  to  say, 
Mr.  Bryant  ? 

Bryant — The  Curator  has  no  right  to  administer  unless  the 
persons  primarily  entitled  to  administration  have  refused. 

[HoiiBOTD,  J.  The  Court  is  not  bound  to  grant  administration 
to  the  eldest  son  when  his  other  brothers  object.    Your  client  is 

2T  2 
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1892  nofc  entitled,  as  of  right,  to   administer;    besides^  there  is  the 

in  re  statement  that  he  is  of  drunken  habits.] 

^-^,  *  The  statement  as  to  his  habits  is  very  vagne,  and  would  be 

Sotroyd,  J.  disputed.  The  advertisement  of  intention  by  the  applicant  to 
apply  was  published  on  2l8t  May,  and  administration  was  not 
grfinted  to  the  Curator  till  80th  May,  although  it  was  on  the 
9th  May  when  the  present  applicant  requested  him  to  apply.  His 
delay  is  partly  answerable  for  the  present  application.  The  Curator 
has  no  right  to  apply  till  the  next  of  kin  have  all  been  excluded; 
nor  can  other  persons  entitled  delegiate^  their  rights  to  the  Curator: 
Re  GaUogly  (a). 

HoLBOYD,  J.  The  next  of  kin  applying  for  administration  must 
be  a  fit  person,  and  if  such  a  fit  person  applies,  he  is  entitled  te 
administration  in  preference  to  the  Curator ;  but  if  he  requests  the 
Curator  to  apply,  and  the  Curator  does,  I  do  not  see  that  he  )m 
Kaj  right  to  object  afterwards.  It  would  be  a  farce  for  a  man  to 
ask  the  Curator  to  take  out  administration,  and  then  come  the 
next  day  and  ask  for  it  himself.  The  applicant  is  trifling  with 
the  office  of  Curator,  and  if  there  were  no  other  circumstances 
I  should  have  no  confidence  in  him.  His  drunkenness  and 
behaviour  generally  show,  in  addition,  that  he  is  not  a  fit  person  to 
be  entrusted  with  administration.  I  refuse  the  application  with 
costs.  ... 

Solicitor  for  applicant :  iSudd. 

'       Solicitors  for  Curator :    Weigall  dt  Dob$on. 

A.J.I. 


1892 
July  21. 

Hbtroyd,  J, 


Iv  BR  GEORGE  CHAPMAN,  Dbcbabbd. 

Ftactice  prohcUe — Affidavit — Desitription  qf  deponent— Judicature  Suiet^Order 
XXZJ  hi.,  r.  8— Or<i«r  LXVIII,  r.  1.  ' 

Tliough  Order  XXXVIII.,  r.  8,  requiring  that  every  affidavit*  shairstate  the 
.description  of.  the  deponent,  does  not  apply  to  matters  in  the  probate  jarisdictton, 
it  is  advisable  that  the  description  sboyld  be  stated,  and  tlie  Probate  Court  will 
require  it.   * 

Moti6n  for  probate  6f  the  will  of  George  Chapman,  deceased.  . 

•  •  (a)  5  A.J.R.  49.  '  ' 
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The  testator  had  signed  his  name  in  the  testimonium  clause, 
and  the  affidayit  of  one  of  the  witnesses,  explaining  how  that  came 
to  be  done,  gave  the  name  and  residence  of  the  witness,  but  did  not 
give  his  description,  which,  however,  was  given  in  the  afiSidavit  of 
the  applicants  in  support  of  the  motion. 

Starke  for  the  motion — The  Judicature  Rules,  Order  XXXVIlI., 
r.  8,  provide  that  every  affidavit  shall  state  the  description  and 
true  place  of  abode  of  the  deponent,  l>ut  it  is  submitted  that  those 
rales  do  not  apply  to  affidavits  in  probate  matters,  for  Order 
LXVin.,  r.  1,  excepts  from  those  rules  the  practice  or  procedure 
in  proceedings  in  probate  cases.  Moles  worth,  J.,  however,  held 
that  they  do  apply  to  such  matters :  Re  O'Brien  (a) ;  but  Your 
Honor  held  differently  in  Re  Hunter  (fc).  Prior  to  the  Judicature 
Acti  sec.  879  of  "  The  Common  Law  Procedure  Statute  1S65 " 
(No.  274)  provided  what  must  be  stated  in  an  affidavit. 

HoLROTD,  J.  The  Probate  Rules  state  that  every  application 
for  probate  shall  be  supported  by  an  affidavit  or  affidavits  setting 
forth  the  name  and  residence  of  each  executor,  and  of  each  of  the 
subscribing  witnesses  to  the  will,  saying  nothing  about  their 
description.  That  is  properly  set  out  in  the  affidavit  of  the 
executors.  The  question  then  is  whether  in  every  affidavit  in  a 
probate  matter  the  description  of  the  deponent  should  be  given. 
My  impression  is  that  the  Judicature  Rules  do  not  apply  to  such 
matters  in  the  probate  jurisdiction,  but  I  think  it  is  advisable  thai 
it  should  be  done,  and  I  think  it  ought  to  be  done.  I  will  make 
the  grant  as  soon  as  the  affidavit  is  re-sworn. 


Solicitors :  WeigaU  d  Dobson. 


A.  J.  A. 


[Note. — The  practice  of  the  Court  in  its  probate  jurisdiction  is 
npw  provided  for  by  sec.  14  of  the  Administration  and  Probate  Act 
1890  (No.  1060),  which  provides  that:—    -;    ^ 

'*The  practice  of  the  Court  iu  its  probate  jurisdiction  sb^ll,  except  where. other- 
wise provided  by  this  Part  of  this  Act,  or  by  Bules  of  the  Court  for  the  time  beiwff4» 
foree  t»  th€U  behalfy  be  regelated,  so  far  as  the  circumstances  of  the  case  will  admit, 
bj  the  practice  of  the  Court  in  its  ecclesiastical  jurisdiction,"  etc. 


^'         (a)  11  V.Jr.U.  312.  ,  .  ,    :   .    ^-,     .       .(6)  12A.L.T.29. 
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Inr& 
CUAFHAS; 

Molroyd,  J* 


The  words  in  italics  being  snbsfcitnted  for  the  words  ''  the  rules  to 
be  from  time  to  time  made  under  this  Act"  in  the  previous  Act  of 
1872,  No.  427,  sec.  16. 

Quaere^  whether  this  alteration  was  not  made  to  meet  the 
decision  in  Re  O'Brien^  or,  at  all  events,  to  remove  any  doubt  as 
to  the  Judicature  RuUb  applying. — ^Ed.] 


1892 
Sept.  6»  sou 


HAKLEY  V.  HANLET. 

Huthand  and  ioife— Marriage  Act  1890  {No,  1166),  ««.  74  and  m—JDieeolmiioneJ 
marriage — Adultery  of  petitioner — Connivance  of  respondent  ai  peiHicner'* 
adultery — Condonation  by  respondent  of  petitioner's  adultery — Dieeretumary 
har^ 

In  an  nndefended  salt  for  dissolntion  of  marriage  brought  by  the  wife  agunit 
the  hatband  on  tha  grounds  of  desertion,  habitnal  drunkenness,  and  cmelty,  thos 
grounds  were  proved,  but  it  appeared  that  after  one  of  the  timee  on  which  the 
husband  bad  left  the  petitioner  without  the  means  of  support,  she  bad  gone  to  a 
brothel  and  li^ed  there  for  some  months  as  a  prostituta — that  her  husband  knew  of 
tbis,  and  visited  her  there  to  endeavour  to  get  from  her  money,  the  proceeds  of 
the  life  she  was  leading,  and  that  subsequently  he  and  she  bad  again  lived 
together  for  some  months  as  man  and  wife. 

Seld,  that  as  the  husband,  who  was  the  person  wronged  by  her  adultery,  oonnived 
at  it,  and  afterwards  condoned  it»  the  Court  should  not  exercise  the  discretion  which 
it  had  under  sec.  86  of  the  Marriage  Act  1890  (No.  1166)  by  refusing  the  petitioner 
the  relief  asked. 

Where  there  is  any  doubt  as  to  the  date  on  which  a  marriage  took  place,  the 
Court  in  making  a  decree  niri  for  dissolution  of  marriage  will  not  require  the  dtte 
to  be  inserted  in  the  decree. 


Pbtition  by  Sarah  Jane  Hanley  against  her  husband,  Michael 
Hanley,  seeking  a  dissolution  on  the  ground  tliat  the  respondeDt 
had  without  just  cause  or  excuse  wilfully  deserted  the  petitioner, 
and  without  any  such  cause  or  excuse  left  her  continuously  so 
deserted  during  three  years  and  upwards,  and  on  the  grounds  that 
the  respondent  had  during  three  years  and  upwards  been  an 
habitual  drunkard,  and  habitually  left  the  petitioner  without  the 
means  of  support,  and  habitually  been  guilty  of  cruelty  towards 
her. 

The  suit  was  undefended. 

During  the  taking  of  the  petitioner's  evidence,  it  appeared  that 
her  husband  had  in  1887  left  her  without  means  in  the  house  is 
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which  they  hail  been  living,  and  that  within  a  day  or  two  the  1892 

fnmitnre  in  the  house  had  been  seized  by  its  owners.  She  stated  Havlit 
that  she  then  went  to  live  with  a  woman  in  Napier  Street,  Fitzroy^  Haklit 
for  a  period  of  some  months ;  and,  on  the  learned  judge  asking  her 
what  she  did  during  this  time  for  a  living,  she  stated  that  she 
had  been  a  prostitute.  It  further  appeared  from  her  evidence, 
eorroborated  by  that  of  other  witnesses,  that  while  she  was  a 
prostitute  her  husband  sometimes  visited  her  at  the  house — ^that 
he  knew  that  it  was  a  brothel,  and  that  his  object  of  visiting 
her  on  these  occasions  was  to  obtain  money  from  her.  It  also 
appeared  on  the  evidence  that  after  this  she  and  her  husband  had 
again  lived  together  as  man  and  wife  for  some  months,  when  he 
finally  deserted  her. 

Agg  for  the  petitioner — Assuming  that  the  case  of  the  petitioner, 
as  stated  in  her  petition,  is  proved,  there  remains  her  admission 
that  she  has  committed  adultery.  Under  sec.  86  of  the  Marriage 
Act  1890  (No.  1166),  the  Court  is  not  bound  to  pronounce  a  decree 
of  dissolution  if  it  find  that  the  petitioner  has  during  the  marriage 
been  guilty  of  adultery.  It  gives  the  Court  a  discretion  to  grant 
a  decree  notwithstanding  the  petitioner's  adultery — ^in  some  cases, 
at  all  events — and  if  any  such  case  could  be  stronger  than  another 
it  is  this  case,  where  the  husband  was  not  only  aware  of  her 
living  as  a  prostitute,  but  connived  at  it,  and  only  desired  to 
obtain  a  portion  of  the  proceeds  of  her  shame.  Further,  the 
hnsband  condoned  her  adultery  by  afterwards  living  with  her  as 
man  and  wife,  and  the  Court  will  have  regard  to  such  condonation 
in  exercising  its  discretion:  Weeding  v.  Weeding  and  Rose  (a),  in 
which  case  a  divorce  was  refused  on  the  ground  of  the  petitioner's 
adultery,  but  the  petitioner  afterwards  obtained  a  divorce  on 
alleging  fresh  acts  of  adultery  between  his  wife  and  the  co-respon- 
dent, after  the  hearing  of  the  previous  case  (6).  It  is  doubtful 
whether  sec.  86  of  the  Act  applies  to  a  case  of  a  petition  for  a 
divorce  under  sec.  76,  for  sec.  76  provides  that  in  all  cases  under 
that  section,  except  where  the  petitioner's  own  habits  or  conduct 
induced  or  contributed  to  the  wrong  complained  of,  the  Court 
shall  pronounce  a  decree. 

(a)  18  y.L.B.  216.  (b)  16  V.L.R.  696. 


Digitized  by 


Google 


1 


648  SUPREME  OOCTRT :  VICTORIA.  [V.  L.  K 

1892  Hood,  J.     This  is  a  petition  by  a  wife  against  her  husband, 

; —  claiming  a  divorce  on  the  ground  of  desertion  for  three  years  and 

^^^^  upwards^  and  on  the  gronnds  that  he  has  been  an  habitoal 
Hahlbt.  drunkard,  and  habitually  left  her  without  the  means  of  support, 
Mood,  J.  and  habitually  been  guilty  of  cruelty  towards  her.  I  think  it  is 
.clear  that  the  husband  did  desert  the  wife,  and  did  ill-treat  her, 
and  that  he  was  a  drunkard;  and  if  the  case  stopped  there,  I 
should  have  felt  no  difficulty  about  it.  But  the  Legislature  has 
placed  upon  the  Court  a  duty,  and  given  it  a  discretion,  where 
it  appears  that  the  petitioner,  whether  husband  or  wife,  has  been 
guilty  of  misconduct.  The  general  rule  is  that  the  discretion 
fihould  be  exercised  against  the  petitioner  if  nothing  else  appears. 
In  this  case,  however,  though  with  considerable  hesitation,  I  propose 
to  grant  the  relief  for  this  reason.  The  husband  is  wronged  bj 
this  misconduct,  and  it  is  for  his  protection,  to  a  great  extent, 
that  the  Legislature  has  given  this  power  to  the  Court,  and  so 
far  from  objecting  to  her  behaviour,  he  went  to  get  money,  the 
proceeds  of  the  life  which  he  knew  she  was  living,  and  afterwards 
condoned  it  by  living  with  her  again.  I  therefore  propose  to  grant 
an  order  nisi,  and  I  think,  judging  from  what  the  husband  aaid 
when  the  petition  was  served  on  him,  there  is  no  reason  why  it 
should  not  be  with  costs. 

Order  nwt,  with  cosU. 


Sept  30.  Motion  to  vary  the  decree  as  settled  by  the  Chief  Clerk.    The 

date  of  the  marriage  alleged  in  the  petition,  and  verified  by  the 
affidavit  of  the  petitioner,  was  I2th  June  1880.  The  petitioner,  in 
giving  her  evidence  in  the  box,  said  that  she  had  been  thinking 
the  matter  over  since,  and  she  believed  the  marriage  was  on  12th 
June  1879.  The  Chief  Clerk,  in  settling  the  decree,  insisted  on 
making  the  decree  dissolving  the  marriage  between  the  parties  of 
the  12th  June  1879,  and  so  settled  the  decree. 

Agg  in  support  of  the  motion — Since  the  hearing,  and  becanse 
of  the  doubt  raised  as  to  the  real  date  of  the  niarriage,  the 
petitioner's  proctors  sent  to  Adelaide,  and  have  now  obtained -a 
certificate  of  the  Begistrar-General,  containing  an  exact  eopy  of  the 
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ientry  in  the  register  of  the  marriage,  hnt  which  did  not  hare  a  date, 
being  thus,  "the  12th  day  of  June,"  and  headed  *'  1877,"  and  the 
Begistrar  said  that,  by  virtue  of  its  position  in  the  book,  the 
marriage  must  have  taken  place  in  1877.  It  is  submitted  that 
as  there  is  a  doubt  as  to  date,  but  no  doubt  as  to  the  marriag^^ 
the  Court  should  decree  the  marriage  to  be  dissolved,  leaving  oo^ 
the  date. 


18W 
Eoodt  J. 


Hoop,  J.     Under  the  circumstances  I  think  you  are  entitled  to 
have  the  date  struck  out  of  the  decree  as  settled. 


Solicitors :  Wisewould,  Oibba  d  Wisewould, 


A.  J.  A. 


WILLIAMSON  f>.  TAIT   asd  Othbbs. 

Morigagor  and  mortgagee — JExercise  of  power  of  9ql9 — Tender — Xn^trumenU  Act 
1890  {No.  1103),  «.  210. 

The  plaintiff  lent  to  a  gold  mining  .company  the  sum  of  850^.  secured  by 
a  mortgage  of  the  company's  plant.  The  plaintiff  also  held  the  bonds  of  the 
defendants  (the  directors  of  the  company)  as  collateral  security  for  payment  of  the 
.said  850^.  The  company  made  default,  and  the  plaintiff  then  exercised  his  power  of 
sale,  but  the  contract  of  sale  was  not  enforceable  as  it  was  not  in  writing.  After  this 
sale  had  been  effected,  but  before  it  was  completed,  the  mortgagor  tendered  the  sum 
seonred  by  the  mortgage  to  the  plaintiff,  but  the  plaintiff  refused  the  tender  on  the 
;  ground  that  it  was  too  late,  as  he  had  then  found  a  purchaser.  Afterwards,  through 
no  default  of  the  plaintiff,  but  by  the  fault  of  the  company  mortgagor,  the  sale  went 
off.  The  pluntiff  then  sued  the  defendants  on  their  bonds,  and  the  defendants 
pleaded  as  an  answer  to  the  plaintiff's  claim  the  tender  by  the  mortgagor,  and 
-fcliVBal  to  accept  it  by  the  plaintiff. 

Meld  (a'Bbokitt,  J.,  diseeniiente),  that  the  tender  was  too  late,  that  although 
the  contract  of  sale  was  not  enforceable,  yet  the  property  passed  by  it,  that  it 
wajB  a  yalid  sale  of  specific  chattels,  and  the  defendants  were  not  discharged  by  the 
.^nder  from  the  obligations  on  their  bonds. 


F.O. 

1892 
August  4. 
October  4. 


Speoial  Case  stated  by  Hood,  J. 

The  action  was  a  consolidated  one  on  certain  bonds  e^^cuted  by 
the  defendants  to  the  plaintiff  to  secure  the  payment  of  850Z.,  lent 
.by  the  plaintiff  to  the  Queen's  Jubilee  6pld  Mining  Company 
Limited  on  a  mortgage  to  the  plaintiff  of  the  company's  plant. 
Both  the  plaintiff  and  the  defendants  were  directors  of  the  company. 
The  plaintiff  advanced  to  the  company  the  sum  of  860Z.,  to  be 
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F.O.  secured  by  a  bill  of  sale  oyer  the  company's  plant,  in  addition  to  a 

1892  ^oi^d  signed  by  the  directors  for  the  amonnt  as  collateral  security. 

WiLLiAMsoH  ^^^  company  made  default,  and  the  plaintiff  sold  his  interest  in 
the  plant  specified  in  the  mortgage  to  one  Orme.  This  sale  was  a 
merely  verbal  one,  and  after  it  had  taken  place,  bat  before  its 
flompletion,  the  company  tendered  to  the  plaintiff  the  amount  of 
iheir  debt  due  to  the  plaintiff,  bnt  the  plaintiff  refused  to  accept  the 
tender  on  the  ground  that  it  was  made  too  late,  as  he  had  ahready 
agreed  to  sell  to  Orme.  The  sale  went  off,  and  was  neyer  completed, 
and  the  plaintiff  then  brought  the  present  action,  and  the  defendants 
pleaded  in  answer  to  it  the  tender  by  the  mortgagor.  The  learned 
primary  judge  found  as  facts  that  the  sale  to  Orme  was  a  bond  fide 
sale,  but  not  in  writing  ;  that  the  tender  was  a  good  tender ;  and 
that  the  sale  went  off  through  no  default  of  the  plaintiff,  bat 
through  the  fault  of  the  company.  The  question  to  be  decided  was 
whether  the  tender  by  the  mortgagor  of  the  money  due  to  the 
plaintiff  was  an  answer  to  the  plaintiff's  claim  in  the  action. 

Bryant  and  Williamson  for  the  plaintiff — The  tender  was  too 
late,  as  it  was  made  after  a  valid  sale.  Although  that  sale  was  not 
enforceable  it  was  a  valid  one,  because  it  was  made  bond  fide.  The 
fact  that  the  contract  for  sale  was  not  in  writing  is,  under  the 
17th  section  of  the  Statute  of  Frauds  (sec.  210  of  the  InstrumenU 
Act  1890),  important  only  as  a  matter  of  evidence  of  the  contract; 
the  property  passed  all  the  same  to  the  purchaser.  A  third  person 
who  is  not  a  party  to  a  contract  cannot  raise  the  question  whether 
or  not  that  contract  is  enforceable  between  the  immediate  oon- 
tracting  parties. 

They  cited  Maddison  v.  Alderson  (a) ;  Lucas  v.  Dixon  (&); 
Watson  V.  I'he  Royal  Permanent  Building  Society  (o) ;  Evan$y» 
Duncan  (d) ;  Jenkins  v.  Jones  («). 

Goldsmith  for  the  defendants — The  mortgagor  has  a  right  to 
redeem  at  any  time  until  the  mortgagee  has  exercised  the  power  of 
sale,  and  the  exercise  of  that  power  means  that  the  sale  is  to  be 

(a)    8  App.  Cm.  467.  (d)   lTjTW,28S. 

(h)   22Q.B.D.857.  (•)    2  Qif .  99. 

(c)    14V.L.R.288,atp.29L 
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one  effected  by  an  enforceable,  not  an  imperfect,  contract.  If  it  is 
held  otherwise,  then  the  mortgagor  will  be  held  under  a  continuing 
liability  tor  all  time  at  the  mortgagee's  option  by  the  fact  that  the 
mortgagee  may  at  any  time  enter  into  a  contract  of  sale  which  is 
not  enforceable. 

Bryant  in  reply  cited  Simmons  v.  Stvift  (/). 

Cur.  ddv.  vuU» 

HioiKBOTHAMy  G.J.  This  is  a  consolidated  action  on  oertwi 
bonds  executed  by  the  defendants  to  the  plaintiff  to  secure  the 
repayment  of  850Z.  lent  by  the  plaintiff  to  the  Queen's  Jubilee 
G.  M.  Go.  Ltd.  on  a  mortgage  to  the  plaintiff  of  the  company's 
plant.  The  question  reserved  by  the  learned  judge  for  the  deter<- 
mination  of  this  Gourt  is  whether  the  defendants  were  discharged 
from  their  obligations  on  their  bonds  by  a  tender  by  the  mortgagor 
to  the  mortgagee  of  the  plant  of  the  amount  due  under  the 
mortgage.  The  tender,  which  has  been  found  to  be  a  good  tender^ 
was  made  after  default,  and  after  the  plaintiff  had  effected  an 
immediate  sale  of  his  interest  in  the  plant  specified  in  the  mortgage; 
a  sale  found  to  be  a  bona  fide  gale,  but  not  in  writing,  to  one  Orme^ 
acting  for  the  Harrietville  Go.  This  sale  was  never  completed. 
Orme  refused  to  complete  in  consequence  of  the  resistance  offered 
by  the  Queen's  Jubilee  Go.  to  his  taking  possession.  The  judge 
has  found  that  the  sale  went  off  through  no  default  of  the  plaintiff, 
bat  by  the  fault  of  that  company.  The  plaintiff  refused  the  tender 
on  the  ground  that  it  was  made  too  late^  as  he  had  then  found  a 
purchaser. 

On  this  state  of  facts  it  has  been  contended  for  the  defendants 
that  the  mortgagor  the  Queen's  Jubilee  Go.  had  a  right  to 
redeem  the  mortgage  at  any  time  until  an  enforceable  contract 
for  the  sale  of  the  plaintiff's  secured  interest  in  the  plant 
had  been  made;  that  no  property  passed  to  the  purchaser  under 
the  verbal  contract  between  the  plaintiff  and  Orme,  and  that  there- 
fore the  tender  was  in  time*  For  the  plaintiff,  on  the  other  hand, 
it  has  been  argued  that  the  contract,  though  not  enforceable  until 
the  evidence  required  by  the  17th  section  of  the  Statute  ofFrofuds 

(/)  6  B.  &  C,  at  p.  862. 
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F,o.  (corresponding  with  the  210fch  section  of  the  Imtruments  Act  1890) 

1892  should  be   forthcoming,   was   a   valid   subsisting  sale  of  specifie 

chattels,  by  which  the  property  passed  to  the  purchaser,  and  thflt, 

V.  therefore,  the  tender  was  too  late.      The  more  recent  decisions  on 

Tait 

*  the  17th  section  of  the  Statute  of  Frauds  bear  oat  the  plaintiff's 

Eiginhotham,CJ.  yj^^     According  to  the  earlier  decisions,  founded  upon  the  marked 

difference  of  language  between,  the  4th  and  the  17th  sections  of  die 

Statute,  a  writing  was  held  to  be  only  necessary  to  evidence  the 

contract  under  the  4th  section,  while  under  the  17th  section  it  was 

held  that  a  writing  was  necessary  to  constitute  the  contract,  and 

that  the  contract  was  void  so  long  as  it  remained  unwritten.    Lord 

Blackburn,  in  Maddison  v.  Alderaon  (g),  observes : — 

"I  think  it  is  now' finally  settled  that  the  true  oonBtmction  of  the  SfaMeqf 
ISraudf,  hoth  the  4ith  and  the  47th  sections^  is  not  to  render  the  contracts  witbin 
them  Toid,  still  less  illegal,  but  is  to  render  the  kind  of  evidence  required  indispeMr 
able  when  it  is  sought  to  enforce  the  contract.  At  first  this  was  not  uniTerBallj 
accepted  as  the  true  construction." 

Bowen,  L.J.,  in  Lucas  v.  Dixon  (h)^  cites  and  states  his  con- 
currence in  this  view  of  Lord  Blackburn.  See  also,  per  Williams,  J., 
in  Bailey  v.  Sweeting  (t),  and  Brittain  v.  Rossiter  (i).  I  think  we 
are  bound  to  defer  to  the  testimony  of  these  high  authorities  as  to 
the  final  settlement  of  the  question  bt  the  true  construction  of  an 
English  Act  of  Parliament  which  is  also  in  force  in  precisely  the 
same  terms  in  Victoria.  Then,  if  this  contract  was  a  valid  contract; 
notwithstanding  sec.  210  of  the  other  Act,  and  although  it  was  not 
enforceable  betweeu  the  parties,  by  reason  of  its  failure  to  comply 
with  the  terms  of  that  section,  the  property  in  the  plant  vested 
immediately  at  common  law  in  the  vendee:  See  Tarling  v. 
Baxter  (J),  where  Bailey,  J.,  says  at  page  864 : — 

"  The  rule  of  law  is,  that  where  there  is  an  immediate  sale,  and  nothing  remaini 
to  be  done  by  the  vendor  as  between  him  and  the  vendee,  the  property  in  the  thing 
«old  vests  in  the  vendee,  and  then  all  the  consequences  resulting  firom  the  vesting  of 
Jttie  property  foUow." 

-And  in  Seath  v.  Moore  (m)  Lord  Blackburn  said  :-r— 

"A  contract  for  a  valuable  consideration,  by  which  it  is  agreed  that  the  propeity 
in  a  spedflc  ascertuned  article  shall  pass  from  one  to  mother,  b  effectual  acooidiii|[ 
ito  the  law  of  England,  to  change  the  property." 

;     (^).8App.Ca».,ntp.488.  -     .    (*)    11/Q.B.D.  128.     .  ^ 

(*)  22  Q.B.D.,  at  p.  860.  (V)    6  B.  &  C.  360.  * 

(t)    9  C.B.  (N.S.)  848.  \m)  11  App.  Cas.  870. 


Digitized  by 


Google 


fOL.  X7III.]  LV  St  LVI  VICT. 

II  iite  not  been  questioned  that  if  ibe  tender  was  made  after  thd 
property  had  passed  by  a  valid,  though  not  enforceable,  contract  of 
aale,  the  tender  was  too  late  ;  but  it  has  been  contended  that  where 
the  price  is  102.  or  upwards  the  property  does  not  pass  under  a 
contract  of  sale  until  acceptance,  or  unless  there  has  been  part 
payment,  or  a  memorandum  in  writing.  This  contention  is  directly  ^ 
in  conflict  with  the  recent  authorities.  If  there  has  been  default, 
followed  by  a  valid  though  not  enforceable  sale  by  the  mortgagee 
changing  the  property,  a  tender  by  the  mortgagor  is,  in  my  opinion, 
clearly  too  late,  and  is  a  bad  tender.  The  mortgagor,  on  making  a 
valid  tender,  is  entitled  to  receive  from  the  mortgagee,  not  merely 
possession  of  the  goods,  but  the  goods  themselves  free  from  any 
charge  or  encumbrance.  In  this  case  the  mortgagee  could  not,  at 
the  time  of  tender,  return  the  plant  to  the  mortgagor,  as  the 
property  had  passed  to  the  purchaser,  and  remained  in  the 
purchaser  until  the  contract  became  liable  to  be  rescinded  by  his 
refasal  to  complete.  The  mortgagee,  after  default  and  before 
tender,  exercised  the  power  of  sale  given  to  him  by  the  mortgage. 
I  think  that  he  had  a  right  to  do  this,  and  that  he  was  not  deprived 
of  that  right  by  the  fact  that  he  could  not  enforce  the  sale  against 
the  will  of  the  purchaser.  My  answer  to  the  question  reseiTed  is, 
that  the  tender  of  the  money  in  this  case  is  not  an  answer  to  the 
claim  of  the  plaintiff,  and  that  the  defendants  are  not  discharged 
by  the  tender  from  their  obligations  on  their  bonds. 

Hood,  J.  In  my  opinion  the  tender  of  the  money  affords  no 
answer  to  this  action.  The  plaintiff,  at  the  time  the  tender  was 
made,  had  sold  the  chattels,  the  subject-matter  of  the  mortgage, 
and  the  legal  property  therein  had  by  that  sale  passed  out  of  him. 
The  sale  was  complete  both  in  law  and  in  equity,  and  the  only 
thmg  wanting  was  the  legal  evidence  of  it,  but  the  plaintiff  as 
mortgagee  could  do  nothing  more  in  order  to  carry  out  his  power 
of. selling.  In  fact,  as  the  articles  in  this  case  were  chattels,  all 
ibat  had  to  be  done  by  the  plaintiff  in  order  to  complete  the 
contract  on  his  part  was  to  give  delivery,  and  this  he  attempted  to 
do,  but  was  prevented  by  the  acts  of  the  mortgagors.  Xt  is 
•conceded  that  a  mortgagor's  right  to  redeem  is  extinguished  when 
4he  mortgagee  has  duly  exercised  his  power  of  sale,  and  in  my 
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F.o.  opinion  a  mortgagee  has  duly  exercised  that  power  when  he  has 

1892  hand  fide  sold  even  verbally  and  without  satisfying  the  reqairements 

WmjAifsoii    ^^  ^^  Statute  of  Frauds;  at  all  events  when,  as  here,  the  proper^ 
«•  in  the  goods  has  thereby  passed  oat  of  him.     It  may  of  Gonrse 

very  well  be  that  if  the  sale  go  off  because  of  the  mortgagee's 
default  in  not  securing  the  proper  binding  evidence  of  the  sale,  and 
if  by  reason  thereof  the  mortgagor  should  sustain  any  injury,  he 
would  have  his  remedy  by  action  for  damages.    But  I  cannot  see 
any  reason  for  extending  his  remedy  farther,  and  in  a  case  where 
he  is  not  really  hurt  enabling  him  by  means  of  the  StaMe  cf 
Frauds  to  prevent  the  two  parties  to  a  bond  fide  contract  from 
carrying  it  out  when  they  are  both  willing  to  do  so.    Moreover,  the 
defendants'  view  places,  I  think,  too  onerous  a  burden  upon  a 
mortgagee.    According  to  their  contention  there  might  be  a  contract 
in  writing  for  the  sale  of  the  mortgaged  property,  and  yet  the 
mortgagee  be  responsible  to  the  mortgagor  for  redemption  if  there 
should  be  some  flaw  in  the  writing  which  made  it  insufficient 
within  the  Statute  of  Frauds^  although  that  flaw  be  unknown  to  the 
parties  to  the  contract,  and  be  one  of  which,  even  if  known,  neither 
would  take  advantage.    If  the  mortgagor  is  entitled  to  redeem  at 
any  time  until  there  is  a  legally  enforceable  contract  his  ri^t 
would  depend,  not  upon  the  sale  itself,  but  upon  the  evidence  of  it 
which  may  come  into  existence  at  any  time  before  action,  and  I 
cannot  think  that  this  is  correct.     Under  circumstances  like  the 
present  it  appears  to  me  that  the  time  when  the  right  to  redeem  is 
lost  should  be  fixed  by  the  act  of  the  mortgagee  in  bond  fide  selling 
and  not  by  any  reference  to  the  time  when  the  requirements  of  die 
Statute  of  Frauds  may  have  been  complied  with.    It  was  contended 
for  the  defendants  that,  inasmuch  as  the  power  of  sale  was  only 
given  in  order  to  enable  the  mortgagee  to  obtain  his  money,  he 
ought  not  to  exercise  that  power  when  he  could  get  his  monej 
otherwise,  and  that  as  in  the  present  case  the  plaintiff  had  posses- 
sion of  the  goods  mortgaged,  he  should  have  given  them  up  to  ^e 
mortgagors  at  the  time  the  tender  was  made.      But  the  answer 
seems  to  me  to  be  that  at  the  time  of  the  tender  the  mortgagee  had 
duly  sold,  and  the  legal  property  in  the  goods  had  passed  to  the 
purchaser,  and  therefore  though  the  vendor  had  possesdon  yet  ha 
had  no  right  to  do  anything  with  those  goods  but  deliver,  them  to 
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their  true  owner.  Nor  is  it  correct  as  contended  that  the  plaintiff 
occupied  the  position  of  trustee  for  the  mortgagors — 

"  A  mortgagee  is,  ftrictly  speakings  not  a  tmstee  of  the  power  of  sale.  It  b  a 
power  given  to  him  for  his  own  benefit  to  enable  him  the  better  to  realise  his  debt. 
If  he  exercise  it  bond  fide  for  that  purpose,  without  corruption  or  collusion  with  the 
purchaser,  the  Court  wiU  not  interfere,  even  though  the  sale  be  very  disadvantageous, 
unless  indeed  the  price  is  so  low  as  in  itself  to  be  evidence  of  fraud  " : 

Warner  v.  Jacob  (w).     And 

"if  there  was  a  bond  fide  sale  made  under  that  power  it  would  be  utterly  immaterial 
how  it  was  carried  out,  the  only  question  being  whether  it  was  a  hand  fide  sale  or 
not": 

Thurlow  V.  Mackison  (o).  In  the  present  case  the  power  of  sale 
had  been  bond  fide  exercised  prior  to  the  tender  of  the  money,  and 
no  authority  has  been  cited  to  show  that  the  mortgagors  are  entitled 
to  compel  the  mortgagee  under  such  circumstances  to  repudiate  his 
honest  bargain  and  to  defeat  his  conscientious  agreement  by 
pleading  the  Statute  of  Frauds^  and  in  the  absence  of  such 
authority  I  do  not  feel  bound  to  so  decide. 

a'Beokbtt,  J.  (distentiente).  The  question  in  thi^  case  is 
whether  a  mortgagee  was  justified  in  refusing  to  accept  the  money 
due  on  a  mortgage  when  tendered  to  him  by  the  mortgagor.  The 
mortgage  was  of  chattels,  and  contained  the  ordinary  power  of  sale. 
The  chattels  were  above  the  value  of  lOt.,  and  when  the  mortgage 
money  was  tendered  no  contract  for  sale  valid  within  the  Statute  of 
Frauds  subsisted,  but  there  had  been  a  bond  fide  sale  by  word  of 
month,  under  which  nothing  had  been  paid,  and  possession  had 
not  been  taken.  The  mortgagee,  by  reason  of  the  verbal  sale, 
refdsed  to  accept  the  amount  due  to  him.  No  authority  has  been 
cited  dealing  with  this  state  of  facts,  and  we  have  to  decide  whether 
the  refusal  was  right  on  general  principles  applicable  to  sales  by 
mortgagees.  The  mortgagee  owes  a  duty  to  the  mortgagOlf^o  sell 
in  a  reasonable  and  proper  manner,  and  inasmuch  as  the  only  object 
of  the  sale  is  to  satisfy  the  debt,  if  the  mortgagor  makes  a  sufficient 
tender  of  the  money  due  before  sale,  the  mortgagee  has  no  right  to 
sell  after  such  tender.  The  state  of  things  existing  at  the  time  at 
which  the  tender  was  made  determines  the  rights  of  the  parties. 

(•)  29  Ch.  D.,  p.  224.  (o)  UK.  4  Q3.,  p.  108.     ' 
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At  that  time  the  mortgagee  was  under  no  legal  obligation  to  part 
with  the  mortgaged  property,  and  no  one  was  under  any  legal 
obligation  to  pay  for  it.  The  mortgagee  had  therefore  power  to 
restore  it  to  the  mortgagor  without  incurring  liability  to  any  one. 
Having  the  power  to  restore,  was  he  bound  to  restore  when  tendered 
what  was  due  ?  I  think  he  wasr  The  only  obstruction  set  up  to 
the  mortgagor's  undoubted  right  to  stop  sale  by  tender  was  a  sale 
which  the  Statute  provided  should  **  not  be  allowed  to  be  good  *'— 
a  sale  which  did  not  bind  the  purchaser  to  complete,  and  therefore 
not  such  a  sale  as  a  fiduciary  vendor  could  justify  as  proper  with 
regard  to  the  person  to  whom  he  owed  a  duty.  The  mortgagee 
says  in  effect :  ''  I  have  entered  into  a  transaction  by  which  I  hold 
myself,  as  against  you,  bound  to  the  purchaser,  but  by  which,  as  in 
your  favour,  the  purchaser  is  not  bound  to  me.  You  have  no  right 
to  assume  that  the  purchaser  will  not  do  what  he  has  promised  to 
do,  and  if  he  does  it  I  shall  complete  the  sale  to  him."  The 
mortgagor  may  properly  answer  that  a  sale  so  effected  is  not  a 
binding  sale  as  against  him,  inasmuch  as  it  is  wanting  in  the  legal 
essentials  to  a  valid  contract,  and  is  used  to  hold  him  bound  while 
the  purchaser  is  loose.  Whatever  its  effect  might  be  as  to  the 
legal  property  in  the  chattels,  if  subsequently  made  binding  by  one 
of  those  essentials  being  supplied  as  it  stood  when  the  tender  was 
made,  it  constituted  no  legal  impediment  to  the  mortgagee  giving 
back  the  property.  We  have  not  to  consider  an  abstract  question 
of  law  as  to  the  exact  difference  between  the  4th  and  the  17th  sections 
of  the  Statute  of  Frauds ^  or  as  to  the  precise  point  of  time  at  which 
the  property  in  chattels  passes  on  a  sale  made  by  word  of  mouth, 
and  afterwards  ratified  by  payment  or  delivery,  but  a  question  of 
conduct  involving  no  legal  subtleties.  Was  the  mortgagee  acting 
inequitably  with  regard  to  the  mortgagor  when  he  refused  to  restore 
the  mortgaged  property  on  payment  of  what  was  due  on  it? 
Admittedly  be  stood  in  a  position  in  which  he  could  have  restored 
had  he  chosen  to  do  so,  but  he  contends  that  he  was  not  bound  to 
do  BO,  and  that  he  had  the  option  of  refusing  to  take  the  money  due, 
and  of  afterwards  completing  the  inchoate  transaction.  I  think  he 
had  no  such  option.  He  was  not  absolute  owner  of  the  chattels, 
but  under  a  duty  to  give  them  back  when  paid  what  was  due  on 
them.     The  purchaser  chose  to  deal  as  to  tJtiem.  in  a  manner  which 
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created  no  binding  legal  tie,  and  therefore  he  could  not  complain  if 
before  he  or  the  vendor  became  bound  the  third  person  intervened 
who,  on  paying  the  debt,  was  entitled  to  the  chattels.  If  the 
mortgagee  had  yielded  to  this  right,  he  would  have  broken  no 
promise  to  the  purchaser  binding  in  a  court  of  law  or  in  a  court  of 
conscience.  I  therefore  think  that  he  ought  to  have  yielded  to  this 
right  by  receiving  the  money  due  to  him,  and  that  the  question 
reserved  should  be  answered  by  declaring  that  the  tender  is  an 
answer  to  the  plaintiff's  claim. 


F.o. 

1892 
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Tait. 
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Solicitors  for  plaintiff :  Smart  A  Walker. 
Solicitor  for  defendants  :  Watson. 


A.  F.  M. 


THE  QUEEN  v,  THE  BUCKLEY  SWAMP  ESTATE  COMPANY  LIMITED.  y,o. 

Itand  tax—CUutification — Liability  to  paif  land  tax  prior  to  olauiftcation — "  7^  rTII 

Land  Tax  Act  IS77"— Land  Tax  Act  1890  {No.  1107).  Oct.Z^l  18. 

Prior  to  the  28th  August  1888  the  defendant  company  became  the  proprietor  of 
an  estate  in  land  of  sufficient  area  and  value  to  constitute  a  '*  landed  estate  "  within XV j£:r -»,<-«-. /fi*^  < 
the  meaning  of  the  Land  Tax'Aott  1877  and  1890.    This  estate  was  not  classified  f^^  ft^..4A^ 
nnder  the  provisions  of  the  Land  Tax  Acta  until  the  14fch  November  1890.    The  ^(^ico^^vrc^-  3 
Crown  claimed  that  the  defendant  was  liable  to  pay  the  land  tax  on  the  estate  for  -  ' — 

the  period  prior  to  the  classification  during  which  the  land  was  of  the  required  area 
and  value  to  constitute  a  *'  landed  estate." 

H.0ld,  that  the  land  did  not  become  a  "  landed  estate  "  prior  to  classification,  and 
that  therefore  there  was  no  retrospective  liability  on  the  defendant  to  pay  land  tax 
on  the  land  prior  to  the  time  at  which  it  had  been  valued  and  classified  under  the 
proviaions  of  the  Land  Tax  Acts. 


This  was  a  question  reserved  by  Williams,  J.,  for  the  opinion 
of  the  Full  Gonrt.  The  facts  appear  in  the  head  note  and  the 
judgment. 

Box  for  the  plaintiff — The  point  to  be  decided  is  whether  the 
Crown  can  recover  land  tax  on  land  for  a  period  anterior  to  the 
classification  of  the  land.  It  is  contended  that  land  becomes 
liable  to  pay  tax  as  Boon  as  its  area  and  value  render  it  capable  of 
being  a  landed  estate  within  the  meaning  of  sec.  2  of  ''  The  Land 
Tax  Act  1877."  The  amount  of  the  tax  may  not  be  fixed  till  the 
V.L.B.,  Vol.  xvm.  «v 
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land  has  been  classified,  bat  the  liability  to  pay  the  tax  relates  baek 
to  the  time  when  the  land  became  capable  of  being  a  landed  estate. 
The  object  of  the  Act  of  1877  was  to  impose  the  tax  at  once; 
the  liability  is  clearly  imposed  by  sec.  S  of  the  Act  (sec.  4  of  the 
Land  Tax  Act  1890).  By  sec.  5  of  the  earlier  Act  it  appears  that 
the  tax,  of  whatever  amoant  it  might  be,  wonld  be  payable  on  the 
1st  of  December  1877;  the  amount  is  to  be  fixed  when  the  classifica- 
tion has  been  effected.  Sec.  6  of  the  Act  of  1877  (sec.  7  of  the 
present  Act)  was  passed  to  provide  a  time  for  payment  of  the  tax 
in  case  of  delay  iu  classification ;  that  is,  to  meet  a  case  like  the 
present. 


Madden  and  WiUiatns  for  the  defendants — This  being  a  taxing 
Act  will  be  construed  strictly:  Maanvell  on  Statutes  (2nd  ed.)} 
p.  143 ;  Partington  v.  The  Attorney -Qeneral  (a).  What  the  Act 
taxes  is  not  land  of  a  certain  area  and  value,  but  a  **  landed  estate/' 
and  such  land  does  not  become  a  ''  landed  estate"  until  it  has  been 
classified.  No  words  are  used  to  make  the  tax  retrospective.  If 
the  plaintiff's  view  is  correct,  then  it  might  be  for  the  advantage  of 
the  Crown  to  delay  classification  for  a  long  period,  during  the 
whole  of  which  the  owner  might  be  constantly  improving  his  land, 
and  he  might  be  liable  to  be  classified  in  a  higher  class  than  he 
would  have  been  at  the  time  when  he  first  became  possessed  of  his 
estate. 

Cur.  adv.  vuU. 

HiGiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Conrt 
[HioiNBOTHAM,  C.J.,  WiLLiAMS  and  Hodges,  JJ.]  .  The  question 
has  been  reserved  for  the  Full  Court  by  Williams,  J.,  who  heard 
this  case,  whether  upon  the  proofs  submitted  and  admitted  the 
plaintifi"  is  entitled  to  recover  any  land  tax  in  respect  of  the  land 
mentioned  in  the  pleadings  herein  in  respect  of  any  half-year 
anterior  to  the  28th  of  August  1890. 

The  information  claimed  l68i.  1«.  9d.  for  land  tax  and  for 
arrears  of  land  tax  due  and  payable  from  the  defendant  to  Her 
Majesty  the  Queen  for  seven  half-years,  commencing  on  28th  of 

{a)  I..R.  4  K.  k  I.  App.,  at  p.  122. 
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Angast  1888.      The  defendant  in  its  defence  alleged  a  tender  f.o. 

of  721.  Oa.  9d.  for  three  half-years,  and  it  paid  this  snm'  into  {^ 

Court.      With    respect   to    the    four    preceding    half-years,    the  "— 

defendant  averred  that  the  estate  in  respect  of  which  the  land  o. 

tax  was  alleged  to  be  payable  did   not   become  a  landed  estate   swaicp^Esta'^ 

within  the  meaning  of  "  The  Land  Tax  Act  1877  *'  and  of  the  Land       CoictANY 

Tax  Act  1890  until  the  14th  November'  1890,  and  that  such  estate  — 

did  not  under  these  circumstances  become  liable  to  pay  any  land    *^     — ^^L-l 

tax  to  Her  Majesty  until  the  1st  December  1890.     The  plaintiff,  in 

the  reply,  alleged  that  prior  to  the  28th  August  1888  the  defendant 

became  and  was  the  registered  proprietor,  under  the  Transfer  of 

Land  StattUe,  of  an  estate  in  fee  simple  in  possession  of  sufficient 

area  and  value  to  constitute  a  landed  estate  within  the  meaning  of  the 

Land  Tax  ActSy  and  thence  continually  remained,  and  was  at  the  time 

of  the  commencement  of  the  suit  such  registered  proprietor,  and  the 

said  estate  was  duly  classified,  under  the  said  Acts,  as  of  the  second 

class,  ^  on  the  14th  November  1890,  and  that  by  reason  of  the 

premises  the  defendant  was  liable  to  pay  the  land  tax  as  from  the 

28th  August  1888.     The  question  thus  raised  for  our  determination 

is  whether  the  owner,  within  the  meaning  of  the  Land  Tax  Acts,  of 

land  of  sufficient  area  and  value  to  constitute  a  landed  estate  becomes 

liable,  after  classification  of  the  land,  to  pay  the  land  tax  in  respect 

of  the  land  of  which  he  is  the  owner  at  the  time  of  classification, 

for  the  period  prior  to  classification,  during  which  the  land  has 

been  of  the  required  area  and  value. 

It  was  decided  by  this  Court  in  The  Queen  v.  McLeUan  (6) 
that  classification  is  a  condition  precedent  to  the  liability  of 
lands  for  taxation  as  constituting  a  landed  estate.  Admitting 
this,  the  plaintiff  contends  that  as  soon  as  classification  takes 
place  a  retrospective  liability  arises  to  pay  arrears  of  the  tax  in 
respect  of  the  same  land.  This  question  is  to  be  answered  upon 
a  consideration  of  the  express  distinct  terms  of  the  Statute  by  which 
the  tax  is  imposed.  If  the  Statute  does  not  clearly  annex  to  classified 
lands  such  a  retrospective  liability,  the  tax  cannot  be  charged 
retrospectively.  If,  on  the  other  hand,  the  Statute  does  expressly 
ereate  such  liability,  the  lands  must  be  held  to  be  liable,  notwith-  • 
standing  any  hardship,  however  severe,  that  may  thus  be  cast  upon 

(h)  17  V.L,B.  19. 
2V  2 


Digitized  by 


Google 


SUPREME  COURT:  VICTORIA.  [V.L.R. 

lis  rule  of  strict  constrnotion  of  taxing  Acts  was 
Jairns  in  Partington  v.  The  Attorney-Oeneral  (c)  as 

d  the  principle  of  all  fiscal  legislation  it  is  this  :  If  the  penon 
K>mes  within  the  letter  of  the  law  he  must  be  taxed,  however 
ay  appear  to  the  judicial  mind  to  be.  On  the  other  hand,  if  tbe 
x>ver  the  tax,  cannot  bring  the  subject  within  the  letter  of  tbe 
'ree,  however  apparently  within  the  spirit  of  the  law  the  caie 
»ear  to  be ;  in  other  words,  if  there  be  in  any  Statute  what  ii 
>n8truction,  certainly  such  a  construction  is  not  admissible  in  i 
i  you  can  simply  adhere  to  the  words  of  the  Statute." 

it  of  the  Grown  rested  chiefly  on  the  8rd  section 

I    Tax    Act   1877,"    which   now  appears  as  the 

le  Land  2'ax  Act  1890.     It  is  in  these  terms:— 

f  a  landed  estate,  or  of  two  or  more  landed  estates,  in  Victarii, 
jesty  every  year  in  respect  thereof  a  duty  by  way  of  land  tax 
pound  and  five  shillings  for  every  hnndred  pounds  of  the  capital 
ing  to  the  valuation  thereof,  for  the  purposes  of  this  Act,  over 
f  2.600i." 

^ended  hy  Mr.  Box  that  the  Legislature  clearly 
;ention  by  these  words  that  in  all  cases  where  at  the 
A  Act  was  passed  land  was  owned  in  Victoria  by 
fficient  area  and  yalne  to  coustitnte  a  landed  estate, 
Id  be  liable  to  the  land  tax  from  the  date  of  the 

Act,  on  11th  October  1877,  and  that  snch  tax, 
rears  as  from  that  date,  would  become  payable  as 
[  should  be  classified.  Such  an  intention  is  certainly 
>y  the  words  of  this  section,  and  we  are  of  opinion 
3  drawn  from  them  by  reasonable  inference.  It  is  a 
"  and  not  land  of  sufficient  area  and  yalue  to  consti- 
tate,  that  is,  the  subject  of  the  proposed  tax.  lamd, 
of  sufficient  area  and  value  to  constitute  a  landed 
become  a  landed  estate  within  the  definition  of  that 
util  it  ha§  been  ''valued  for  the  purposes  of  this 
h  value,  which  is  fixed  by  the  Act  itself  at  different 
tioned  to  the  different  classes  in  which  it  may  be 
1),  is  not  and  cannot  be  ascertained  until  the  classi- 
ated  the  grazing  capabilities  of  the  land,  and  haTe 

of  the  land  as  belonging  to  one  of  four  classes, 

(c)  L.B  4  E.  &  I.  App.,  at  122. 
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according  to  the  scale  fixed  by  the  Act.  The  retrospective  operation 
claimed  by  the  plaintiff,  as  contemplated  by  the  third  section,  is  not 
therefore  created  by  that  section,  and  we  do  not  find  a  clear,  or  any, 
indication  of  such  intention  in  any  other  part  of  the  Act.     An 
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intimation  of  a  different  intention,  inconsistent  with  the  present   swaicf  Estate 

Company 
Limited. 

Rtginhotham,  C,J. 


claim  of  the  Crown,  is  afforded  by  sees.  5  and  6.  Here  it  is 
proYided  that  the  land  tax  year  shall  commence  on  the  28th  August, 
that  the  tax  shall  be  payable  by  equal  half-yearly  payments  on  the 
Ist  day  of  December  and  the  first  day  of  June  in  every  such  year, 
and  that  in  case  the  classification  of  any  land,  on  any  day  on  which 
land  tax  is  payable,  is  not  published  in  the  Oovernment  Gazette  ou 
or  before  such  day  "  the  first  payment  of  land  tax  in  respect  of  any 
such  land  .  •  .  .  shall  be  payable  so  soon  as  such  classifica- 
tion is  so  published.*'  These  provisions  have  undoubtedly  a  certain 
retrospective  effect,  but  they  appear  by  implication  to  limit  the 
owner's  liability  to  the  tax  to  the  beginning  of  the  half-year  during 
the  course  of  which  the  land  has  been  classified,  and  so  to  exclude 
liability  for  any  previous  half-year. 

We  are  of  opinion  that  the  Crown  has  failed  to  bring  the 
defendant  within  either  the  letter  or  the  spirit  of  this  law,  and 
accordingly  we  think  that  the  question  reserved  must  be  answered 
in  the  negative.  We  hold  that,  upon  the  proofs  submitted  and 
admitted,  the  plaintiff  is  not  entitled  to  recover  any  land  tax  in 
respect  of  the  land  mentioned  in  the  pleadings  in  respect  of  any 
half-year  anterior  to  the  28th  August  1890. 


Solicitor  for  the  plaintiff:  Guinness,  Crown  solicitor. 
Solicitor  for  the  defendant :  J,  Hall. 


A.  F.  M. 
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HOLLAND  0.  HAMMOND. 

Health  Act  1800  {No.  1098),  ts.  251,  26S^Semoval  of  ni^hisoU—Sametio*  of 
Oovemor  in  Council^  proof  of. 

The  Oovemw^nt  OazeiU  is  sufficient  evidence  of  the  existence  of  the  sanction  of 
the  Governor  in  Coancil,  given  in  pursuance  of  the  provisions  of  sec.  251  of  Act 
No.  10»8. 

Where  a  place  has  been  provided  bj  a  council  with  the  sanction  of  the  Qorernor 
in  Council  for  the  reception  and  deposit  of  nightsoil,  such  place  cannot  be  used  as  i 
receptacle  for  nightsoil  coming  from  all  places  wheresoever  produced,  but  its  uso  matt 
be  limited  to  nightsoil  coming  from  the  place  mentioned  in  the  sanction. 

Order  to  review. 

On  the  21st  September  1892,  on  the  information  of  Alfred  John 
Holland,  an  officer  of  the  shire  of  Moorabbiu,  John  E.  Hammond, 
was  convicted  at  petty  sessions  for  depositing  nightsoil  in  the  shire 
of  Moorabbin  at  a  place  known  as  Garr*s  depot,  which  had  not  been 
deodorised  and  disinfected,  and  without  the  consent  of  the  coancil 
of  the  shire,  and  was  fined  21,,  with  102.  lOs,  costs.  It  appeared 
that  the  defendant  was  a  servant  in  the  employ  of  one  Carr,  who 
was  under  contract  with  the  city  of  Prahran  to  cart  away  from 
Prahran  all  noxious  matter.  It  also  appeared  by  the  Oovemment 
Gazette  that  the  city  of  Prahran  had  the  sanction  of  the  Goyemor 
in  Council,  under  sec.  251  of  the  Health  Act  1890,  to  deposit  the 
filth  of  that  city  at  Garr's  depot  in  the  shire  of  Moorabbin,  and  the 
evidence  showed  that  the  defendant,  under  orders  from  his  employer, 
was  merely  taking  nightsoil  from  one  part  of  the  depdt  and  deposit- 
ing it  in  another.  It  also  appeared  that  Carr  was  the  contractor 
for  the  Brighton  Council  as  well  as  for  the  city  of  Prahran.  The 
justices,  being  of  opinion  that  there  was  not  sufficient  proof  that  the 
nightsoil  had  been  produced  in  the  city  of  Prahran,  convicted  the 
defendant  under  sec.  255  of  the  Health  Act  1890,  which  provides 
that  any  person  who  deposits  nightsoil  without  deodorising  or 
disinfecting  it,  and  without  the  written  consent  of  the  council 
within  whose  municipality  it  is  deposited,  shall  be  guilty  of  an 
offence.  The  defendant  then  obtiuned  an  order  nisi  to  review  their 
decision  on  the  grounds  that  6n  the  whole  of  the  evidence  it  was 
not  proved  that  any  ofience  had  been  committed ;  that  the  evidence 
showed  that  the  defendant  had  a  right  to  do  the  act  complained  of; 
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that  the  evidence  showed  that  the  defendant  acted  under  a  reasonable  1B92 

belief  that  he  had  the  right  to  do  the  act  complained  of;  and  that  Holland 

certain  evidence  tendered  by  the  defendant  had  been  improperly  Hammond 

rejected.  

^  A' Beckett,  J. 

Bryant  to  show  cause. 

Irtdne  to  move  the  order  absolute. 

a'Beokbtt,  J.  It  seems  to  me  clear  that  sec.  251  of  the 
Health  Act  1890  is  free  from  the  restrictions  contained  in  sec.  255 
of  the  Act.  I  think  that  fropi  the  object  as  well  as  the  language  of 
sec.  251,  it  is  manifest  that  the  conditions  contained  in  sec.  255  do 
not  attach.  Another  objection  raised  is  that  there  is  no  proper 
evidence  of  the  sanction  given  by  the  Governor  in  Council.  I  hold 
that  the  Government  Gazette  is  sufficient  evidence  of  the  existence 
of  the  sanction,  though  I  agree  with  the  argument  that  this 
sanction  is  not  one  of  those  three  things,  viz.,  a  proclamation, 
order,  or  regulation  mentioned  in  sec.  17  of  the  Evidence  Act  1890. 
As  to  the  objection  that  the  sanction  given  is  too  general  in  its 
terms,  and  is  therefore  invalid,  I  hold  that  its  terms  ought,  as  a 
matter  of  construction,  to  be  read  as  restricted  by  the  preliminary 
reference  to  the  authority  under  which  the  sanction  is  given  —the 
recital  of  the  power.  The  sanction  is  given  in  terms  not  inconsis- 
tent with  the  restriction,  and  the  restriction  must  be  read  into  the 
sanction.  Any  attempt  to  go  beyond  that  restriction  would  be 
contrary  to  the  sanction  given.  I  think  that  one  of  these  places  is 
not  to  be  a  receptacle  for  filth  from  all  places  wheresoever  produced, 
but  its  use  must  be  limited  to  filth  coming  from  the  place  mentioned 
in  the  sanction.  These  are  the  important  matters  of  law  involved 
in  this  case. 

Then  I  come  to  the  question  whether  on  the  evidence  this  man 
was  rightly  convicted  or  not.  As  to  that,  I  understand  him  to 
have  been  tried  as  for  an  offence  under  sec.  255  of  the  Health  Act. 
I  think  that  a  person  who  is  proved  to  have  been  merely  removing 
from  one  place  to  another  in  the  authorised  area,  filth  which  has 
been  deposited,  and  which  is  already  in  a  place  set  apart  under  the 
terms  of  sec.  251  of  the  Act,  and  acting  under  the  authority  of 
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DB  who  haye  the  lawful  occupation  of  that  place,  as  this  man 
irs  to  have  heen  doing,  and  these  heing  the  only  facts  proved 
st  him,  is  not  called  upon  to  prove  that  the  filth  which  he  is 
uoving  has  heen  lawfully  brought  into  that  place.     I  do  not 
that  such  a  person  has  committed  an  offence  under  sec.  255. 
be  agree  with  the  argument  that  if  a  person  were  seen  bringing 
i  place  provided  by  sec.  251  for  the  deposit  of  filth  something 
1  was  not  there  already,  it  would  be  incumbent  on  him  to  show 
he  was  taking  there  that  which  he  might  lawfully  take  there. 
[  do  not  think  that  a  person  who  is  merely  a  servant  removing 
thing  which  is  there  already  can  be  convicted  under  sec.  255, 
ise  it  is  not  proved  where  tbat  filth  came  from.     I  think  the 
ids  upon  which  this  rule  was  obtained  cover  the  views  which 
re  expressed  as  to  this  case.      I  think,  on  the  whole  of  the 
nee,   that    it   was   not  proved    that   any   offence    had  been 
litted,  and  on  the  first  gi'ound  alone  of  the  order  nisi  I  make 
)rder   absolute,  with  costs.      I  also  order  the  costs  of  the 
edings   in   the   court  below,   10{.   IO5.,  to  be  paid   by  the 
lainants. 

olicitors  for  complainant :  Crisp,  Lewis  d  Hedderivick. 
olicitors  for  defendant :  Oillott,  Croker  dk  Snowden, 


[IN  CHAMBERS.] 

LE  THE  BUCKLEY'S  SWAMP  ESTATE  COMPANY,  in  Liquidation. 

M^ — Voluntttry  winding  up — Judgment  recovered  againet  company — Reeolu- 
!m  for  voluntarg  winding  up  before  sale  hg  eheriff  of  company* 9  assets  under 
rit  of  ft.  fa, — Companies  Act  1890,  s.  124. 

Igment  had  been  recovered  against  a  company,  and  a  writ  of  ft.  fa.  issued 

1  against  the  company's  land.    Before  sale  by  the  sheriff  under  this  writ,  the 

ay  went  into  voluntary  liquidation. 

Id,  that  the  Court  had  power  to  stay  any  further  proceedings  in  the  execution 

writ. 


[7MM0NS  on  the  part  of  the  liquidator    of   The   Buckley's 
ip  Estate  Company  (in  liquidation)  to  restrain  the  Yatchaw 
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Irrigation    and    Water     Supply    Trust    from     taking    any    pro-  1892 

ceedings  under  a  judgment  and  execution  obtained  by  the  trust  j„^^ 

against  the  company  on  several  gi-ounds.     The  only  ground  argued  '^™  Bxt^ley's 
was  that  set  forth  in  the  affidavit  of  the  liquidator  of  the  companyi       Compakt. 
which  disclosed  the  following  facts : —  SodgZ,  j. 

The   respondent  trust  had  recovered  judgment  in  a  court  of  ' 

petty  sessions  against  the  applicant  company  on  the  29th  of  July 
1892  for  the  sum  of  lUl.  On  the  7th  of  September  1892  the 
trust  removed  this  judgment  into  the  Supreme  Court,  and  a 
writ  of  Ji.  fa.  issued  thereon,  but  execution  had  not  been  levied 
thereon.  On  the  7th  of  November  1892  the  applicant  company  . 
went  into  voluntary  liquidation.  It  was  sworn  by  the  liquidator 
that  certain  land  of  the  applicant  company,  in  respect  of  which  the 
execution  would  be  put  in  force,  was  practically  its  only  asset, 
and  that  if  the  sheriff  proceeded  with  the  sale  of  this  land  it  would 
be  sold  at  a  low  sum,  and  that  the  interests  of  all  the  other 
creditors  would  be  injuriously  affected ;  but  that  if  the  sale  were 
stayed,  the  laud  would  be  sold  so  advantageously  that  all  the 
creditors  of  the  company  would  be  paid  their  claims  in  full. 

Hayes,  for  the  liquidator  of  the  applicant  company,  in  support 
— The  authorities  go  to  show  that  the  Court  will  stay  execution  in 
such  a  case  as  this  as  long  as  the  priority  of  a  creditor  is  not 
defeated.  He  cited :  Emden  on  Winding  up  Companies  (4th  ed.), 
p.  98 ;  In  re  Plas-yn-Mhowys  Coal  Co,  (a) ;  Exp.  Railway  Steel 
and  Plant  Co.  (6);  Gray  v.  Australian  Deposit  and  Mortgage 
Bank  (c). 

Davis  to  oppose — The  cases  cited  are  cases  of  compulsory,  not 
voluntary  liquidation.    He  referred  to  Westhury  v.  Twigg  (d). 

Hayes  in  reply — Sec.  124  of  the  Companies  Act  1890  gives  the 
Court  same  powers  when  a  company  is  being  voluntarily  as  it  were 
being  compulsorily  wound  up. 


Hodges,  J.  (after  stating  the  facts  and  the  nature  of  the  appli- 
cation).   The  only  doubt  I  had  was  whether  I  had  jurisdiction  to 


(a)    L.R.4Eq.68( 
(6)    8  Ch.  D.  183. 


(c)  13A.L.T.  230. 

(d)  [1892]  1  Q.B.  77. 
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1882  restrain  this  sale.     It  has  been  decided  in   some  eases  cited  by 

^rt  Mr.  Hayes  that  the  Court  has  a  jurisdiction  to  restrain  the  sale  in 

SwAiDTsiniu^  a  case  like  this  where  the  liquidation    is   compulsory.      Such  a 

OoMPAVT.       power,  I  presume,  is  vested  iu  the  courts  in  England  by  sections 

Mo4gn^J.      in   the  English   Act   equivalent   to  the  sees.  80  and  82    of   onr 

Companies  Act  1890.      The  question  which  remains  to  be  decided 

is,  whether  the  Court  can  exercise  this  power  of  restraiuing  the 

sale  in  cases  of    voluntary   liquidation.      By   sec.   124    of    the 

Companies  Act  1890  it  is  provided : — 

^  Where  a  company  is  being  wound  np  voluntarily,  the  liquidators  or  any 
contributory  of  the  company  may  apply  to  the  Court  to  determine  any  qaestion 
arising  iu  the  matter  of  such  wiudiug  up,  or  to  exercise  as  respects  the  enforcnng  of 
calls,  or  in  respect  of  any  other  matter,  all  or  any  of  the  powers  which  the  Court 
might  exercise  if  the  company  were  being  wound  up  by  the  Court." 

Now  one  of  the  powers  which  the  Court  might  exercise,  if  the 
company  were  being  wound  up  by  the  Court,  would  be  this  power 
of  restraining  a  sale  on  such  terms  as  the  Court  thinks  fit,  and  I 
think  that  that  section  therefore  gives  the  Court  power  to  stay  a 
sale  where  a  company  is  being  voluntarily  wound  up.  In  the  case 
of  Westbury  v.  Twigg  d  Co  (e),  Day,  J.,  says,  at  p.  80 : — 

"  I  am  of  opinion  that,  until  the  execution  is  completed  by  seixnre  and  sale,  the 
Court  has  power  to  restrain  such  proceedings,  and  will  not  hesitate  to  exertdae  that 
power.  What  the  Legislature  aimed  at  was,  that  assets  of  insolvent  companies  sbouM 
be  distributed  equally  among  their  creditors,  and  it  aimed  at  such  equality-  of  distri- 
bution just  as  much  where  the  company  was  being  wound  up  voluntarily  -as  wbare  H 
was  being  wound  up  under  an  order  of  the  Court." 

That  case  is  an  authority  for  me  to  exercise  my  jurisdiction  in 
the  present  one,  and  accordingly  I  think  I  have  power  to  make  the 
order  applied  for,  and  I  feel  satisfied  that  to  compel  a  sale  uow 
would  be  vain,  as  it  would  sacrifice  the  only  valuable  asset  of  the 
company.  I  think  that  I  ought  to  grant  an  injunction  against  the 
sale  of  this  asset,  but  that  the  judgment  creditor  should  not  be 
deprived  of  his  right  of  priority,  and  should  have  when  the  property 
is  realised  a  just  charge  on  what  it  brings  for  his  judgment  debt, 
and  for  sheriffs  costs,  and  for  his  costs  in  this  application.  For 
these  amounts  I  think  he  should  be  fully  secured,  therefore  I  direct 
this  sale  to  be  stayed,  and  thut  the  judgment  ciedi tor  is  to  haTe  the 
opportunity  of  applying  to  the  Court  if  the  disposal  of  the  property 

(f)  [1892]  1  Q.B.  77. 
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is  unreasonably  delayed.     In  the  order  I  make  I  therefore  reserve  1892 

the  right  of  the  judgment  creditor  to  apply  to  the  Court  if  the  sale  j^Z 

be  unreasonably  delayed ;  interest  to  be  allowed  to  the  judgment  g^J^^^^^I 

creditor  at  the  rate  of  six  per  cent,  from  the  present  time  until  the  Cokpakt. 

sale,  and  having  regard  to  this  allowance  of  interest,  I  should  be  Hod^e*,  J. 
disposed  to  allow  the  liquidator  a  somewhat  further  time  in  which 
to  realise  than  I  should  otherwise  be  disposed  to  grant  him. 

Solicitor  for  the  applicant :  Hall. 

Solicitor  for  the  respondent :  Hill  for  A.  G.  Palmer. 

A.  F.  M. 


[IN  CHAMBERS.]  1892 

SPEED    «.    LYONS.  Nov.^lS. 

Practice— Specially  indorsed  writ—**Bules  of  the  Supreme  Court  1884"— Or(f«r        Sedges,  J, 
IlL,  r,  G—Order  XIV,,  r.  1— Claim  for  interest. 

A  writ  parporting  to  be  specially  indorsed  contained  a  claim  on  a  promiuory  note, 
with  a  clfum  for  interest  in  the  following  form,  "  and  also  for  interest  agreed  to  be 
paid  thereon." 

Held,  that  the  claim  for  interest  could  not  be  construed  as  a  claim  for  interest 
onder  the  Instruments  Act  1890,  and  the  writ  was  not  specially  indorsed. 

Application  on  hehalf  of  the  plaintiff,  nnder  Order  XIV.,  r.  1, 
for  leaye  to  sign  final  judgment. 

The  writ  was  indorsed  as  follows  : — 

Statkhbnt  of  Claiic. 
The  plaintiff's  claim  is  against  the  defendant  as  the  maker  of  a  pi*omissory  note 
for  500/.,  dated  1st  November  1891,  payable  four  months  after  date,  of  which  said 
promissory  note  the  plaintiff  is  payee  and  holder,  and  which  said  note  on  presentation 
for  payment  was  dislionoured,  of  which  dishonour  you  (the  defendant)  have  had  due 
notice,  and  also  for  interest  agreed  to  be  paid  thereon. 

Pabtioulabs. 
Principal  ...  ...  ...  ...  ...     600/. 

Interest  ...  ...  ...  ...  ...       20/. 

Amount  due  ...  ...  ...     620/. 

Anderson  to  oppose — There  is  a  preliminary  objection  to  this 
application.  The  writ  is  not  specially  indorsed.  There  is  a  bare 
allegation  that  the  interest  is  claimed  nnder  and  by  virtue  of  an 
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agreement,  but  it  is  not  stated  whether  the  agreement  was  yerbal 
or  in  writing,  and  that  is  necessary:  Cuttance  v.  Thompson  (a). 
The  rute  is  not  specified,  nor  are  dates  given.  If  the  interest  is 
claimed  by  virtue  of  the  Statute  (the  Instruments  Act  1890),  then 
that  should  have  been  specifically  alleged :  London  and  Universal 
Bank  v.  Clancarty  (6) ;  liyley  v.  Master  (c) ;  Danby  v.  Askew  (dj. 
The  writ  shows  that  the  interest  is  claimed  under  some  agreement, 
and  therefore  the  plaintiff  cannot  now  rely  upon  the  provisions  of 
the  Instruments  Act  1890. 

Counsel  also  referred  to  the  case  of  Oold  Ores  Reduction  Co,  v. 
Pair  (e), 

Ciissen  in  support  of  the  application — The  use  of  the  words  in 
the  writ  ''agreed  to  be  paid"  do  not  prevent  the  operation  of  the 
Statute.  The  agreement  is  created  by  the  Statute  itself;  the  rate 
and  the  time  during  which  interest  can  be  claimed  are  fixed  by  the 
Instruments  Act,  and  the  defendant  must  be  presumed  to  know  the 
law.  If  the  interest  was  not  claimed  under  the  Statute,  but  by 
virtue  of  some  agreement,  then  it  is  admitted  that  the  writ  wonld 
pot  be  specially  indorsed.  The  Instruments  Act,  however,  governs 
all  claims  of  this  nature,  and  there  is  no  necessity  to  set  out  iu  the 
writ  all  the  particulars  that  the  parties  must  be  presumed  to  know. 

Counsel  referred  to  Bank  of  Victoria  v.  Perrin  (/) ;  Ryky  v. 
Master  (c). 

Anderson  in  reply — ;A11  the  cases  cited  show  that  claims  made 
under  the  Instruments  Act  contain  a  specific  allegation  to  that 
effect.  Parties  cannot  be  supposed  to  spell  out  of  a  claim  for 
interest,  said  to  be  by  agreement,  the  particular  provisions  of  a 
Statute  which  is  not  referred  to. 

Cur.  adv.  vuU. 

HoDaES,  J.  This  was  an  application  under  Order  XIV.,  r.  1, 
for  le^ve  to  sign  final  judgment.  An  objection  was  taken  that  the 
writ  of  summons  was  not  specially  indorsed,  inasmuch  as  the  claim 

(a)  10A.L.T.40.  (d)    18  V.L.R.,  p.  819. 

(b)  [1892]  1  Q.B.  689.  («)    [1892]  2  Q.B.  14. 
(o)    [1892 j  1  Q.B.  674.  (/)  18  A.L.T.  231. 
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for  interest  was  not  such  as  ought  to  be  stated  or  claimed  in  a  1892 

specially  indorsed  writ.  The  claim  was  in  the  following  terms : —  Spbad 
[His  Honor  here  read  the  indorsement].  It  was  admitted  by  lyons. 
Mr.  Gussen^  and  I  think  rightly  admitted,  that  if  the  claim  for 
interest  referred  to  a  claim  for  interest  under  an  agreement  actually 
entered  into  between  the  parties,  the  indorsement  was  not  in  such 
a  form  as  to  constitute  it  a  special  indorsement ;  but  he  urged  that 
the  claim  for  interest  might  be  construed  as  a  claim  for  interest 
under  the  Instruments  Act  1890,  and  that  as  such  the  plaintiff 
would  be  entitled  to  indorse  his  writ  for  interest.  In  considering 
whether  a  writ  is  specially  indorsed  or  not,  I  think  it  is  the  duty  of 
a  judge  to  consider  what  the  person  to  whom  it  is  delivered  would 
naturally  understand  by  it,  and  I  entertain  no  doubt  that  the 
defendant  in  this  case,  on  looking  at  the  indorsement,  would 
consider  the  claim  for  interest  was  based  on  an  agreement  inter 
partes  to  pay  interest  if  the  principal  sum  were  not  paid  at  the  due 
date.  If  at  the  trial  the  plaintiff  were  to  tender  evidence  of  a 
specific  agreement  to  pay  interest,  I  do  not  think  that  on  the 
indorsement  as  it  stands  the  defendant  could  successfully  object  to 
evidence  of  such  specific  agreement  being  given.  I  think  the 
natural  meaning  of  the  words,  ''for  interest  agreed  to  be  paid 
thereon,"  is  that  there  was  a  specific  agreement  to  pay  interest  if 
the  principal  sum  were  not  paid  when  due.  Mr.  Cussen  then 
suggests  that  I  might  reject  these  words  altogether,  and  treat  them 
as  if  they  were  not  inserted  in  the  indorsement.  I  cannot  see  upon 
what  grounds  I  can  reject  them.  I  might  in  the  same  way  be 
asked  to  reject  the  whole  or  any  other  part  of  the  indorsement. 
The  writ  to  which  the  defendant  appears  has  to  be  specially 
indorsed,  and  if  at  the  time  of  appearance  the  writ  is  not  specially 
indorsed  the  plaintiff  cannot  succeed  in  an  application  for  final 
judgment  under  Order  XIV.,  r.  1.  As  this  writ  was  not  specially 
indorsed  at  the  time  the  defendant  entered  an  appearance,  I  must 
dismiss  the  application. 

Solicitor  for  plaintiff :  Wisewould,  for  Kirby. 
Solicitors  for  defendant :  Dufy  dt  King. 

W.  H.  M. 
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Nov,  25,  28. 

1  In  bb  balaclava  ESTATE  CO.  LIMITED. 

'__'         PracHoe — Winding-up — Official  liquidator — Application  to  tax  co$ts — Notice. 

Where  an  official  liquidator  applies  for  an  order  to  have  his  costs  taxed,  it  should 
be  shown  by  affidavit  whether  tlie  parties  interested  in  the  winding-up  have,  or  have 
not,  left  their  names  and  addresses  with  the  liquidatori  so  that  notice  of  the  tazatioD 
may  be  served  on  them,  if  the  judge  shall  so  direct. 

This  was  an  application  made  on  behalf  af  the  liquidator  of  the 

Balaclava  Estate  Co.  Limited  for  an  order  to  the  taxing  officer  to 

tax  the  costs  of  the  official  liquidator.     The  application  was  made 

exparte.    No  affidavit  was  filed.     His  Honor  said  he  would  consider 

the  application. 

Cur.  adv.  rmtt. 

Williams,  J.     An  application  was  made  for  an  order  as  a 
matter  of  course,  directing  the  taxing  officer  to  tax  the  costs  of  the 
official  liquidator.     I  felt  it  right  not  to  grant  an  order  of  this 
character  as  a  matter  of  course  without  some  consideration,  for  it 
would  allow  the  liquidator  to  have  his  own  way  entirely  before  the 
taxing  officer.      If  parties  interested  in  the  winding-up  of  the 
estate  have  not  left  their  names  and  addresses  in  the  book  kept  for 
that  purpose,  at  which  notice  of  proceedings  could  be  served  upon 
them,  I  would  make  this  order  as  a  matter  of  course ;  but  if  the 
names  and  addresses  have  been  so  left,  I  think  notice  of  these 
applications  should  be  given  to  such  parties.     In  future  those  who 
apply  for  orders  of  this  kind  should  have  an  affidavit,  either  stating 
that  no  parties  have  left  their  names  and  addresses,  with  the  object 
of  having  notice  of  proceedings  served  upon  them,  or  if  the  fact  be 
otherwise,  then  that  should  be  so  stated,  and  the  judge  may  there- 
upon make  the  order  directing  notice  of  taxation  to  be  served  upon 
them,  if  he  thinks  fit.     In  this  case  I  shall  direct  my  associate  to 
go  to  the  liquidator's  office  and  ascertain  the  facts,  and  if  the 
parties   have  left   their   addresses  I   shall  direct  that  notice  ot 
taxation  be  served  upon  them. 

Solicitors  for  liquidator  :  Attenhorough^  Nunn  dk  Smith. 

W.  H.  M. 
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Dee&HHher  8. 
BYRNE  ©.  THE  VICTORIAN  RAILWAYS  COMMISSIONERS.  . 

FraeHee^LandM  CamperuaHon  Act  1890  (No,  1109)— w.  9,  80,  Sl—CampensaHon       ^^^^mi^J. 
to  bejlxsd  hyjwry — iBwe — Amount  of  claim. 

Where  either  party  proceeds  under  sec.  81  of  Act  No.  1109  to  have  the  qaestion 
of  compensation  tried  hy  u  jury  by  means  of  an  issue,  the  cUimant  is  not  bound  by 
the  amount  of  his  original  notice  of  claim,  and  may  claim  in  the  issue  any  sum  he 
thinkB  he  is  entitled  to. 

This  was  an  application  to  settle  an  issue  nnder  sec.  81  of  the 
Lands  Compensation  Act  1890.  When  notice  was  given  by  the 
Railways  Commissioners  to  the  claimant  that  his  lands  were 
required,  the  claimant  sent  in  a  notice  of  claim 'claiming  a  certain 
amonnt,  pursuant  to  the  provisions  of  sec.  9  of  the  Act.  The 
]>arti68  proceeded  to  arbitration  upon  this  claim,  and  an  award  was 
made.  The  (Commissioners  being  dissatisfied  with  the  award,  then 
sought  to  have  the  question  of  compensation  settled  by  a  jury^ 
The  claimant  upon  the  issue  being  settled  sought  to  increase  the 
amount  of  his  claim  beyond  the  amount  claimed  in  the  original 
notice.  The  Commissioners  objected  to  this  being  done,  contending 
that  the  claimant  was  bound  by  his  original  claim.  The  claimant 
then  took  out  this  summons  to  have  the  issue  settled  by  the  judge, 
and  claiming  to  be  entitled  to  increase  the  amount  in  the  issue. 

Cooke  for  the  claimant. 

<?•  A.  Smyth  for  the  Commissioners. 

WiLLiAMB,  J.  I  think  that  the  parties  are  at  large  when 
recourse  is  had  to  the  scheme  provided  by  sec.  81,  and  the  claimant 
is  not  bound  by  the  amount  of  his  original  claim.  The  board  can 
show  if  it  likes  that  the  claimant  is  not  entitled  to  anything.  The 
only  thing  to  be  looked  at  by  the  judge  (not  by  the  jury)  is  the 
award.  The  claim  disappears  altogether.  Notice  of  the  amount 
claimed  is  required  by  se.c.  9,  so  as  to  enable  the  board  to  treat  and 
come  to  an  agreement  without  any  proceedings  at  all.  If  no  agree* 
ment  is  come  to,  then  sec.  18  makes  provision  for  subsequent 
proceedings,  and  the  notice  under  sec.  9  is  essential  for  the  purpose 
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of  deciding  the  mode  of  procedure  (according  as  the  claim  exceeds 
a  certain  amount  or  not),  and  after  an  award  is  made,  for  the 
further  purpose  of  ascertaining  the  question  of  costs.  Then  follow 
certain  provisions  in  the  Act  for  appointing  arbitrators.  By  sec.  80 
provision  is  made  as  to  costs,  and  for  the  purpose  of  that  section 
the  notice  of  claim  is,  as  I  have  stated,  most  essential.  But  when 
the  provisions  of  sec.  81  are  looked  at,  it  will  be  observed  that  the 
amount  of  the  claim  is  no  longer  an  essential  element  in  the 
proceedings,  it  is  the  apount  of  the  "award"  that  governs  the 
question  of  costs.  Sec.  81  provides  that  "the  party  cluming 
compensation  shall  proceed  in  the  Supreme  Court  before  a  special 
jury  by  means  of  an  issue  in  the  form  and  to  the  effect  in  the 
second  schedule  .  .  .  .'*  Now  the  claim  originally  made  is  in 
no  way  necessary  to  settling  the  issue.  The  party  must  establish 
his  right  to  compensation,  and  the  jury  fix  the  amount,  irrespectiTe 
of  all  prior  negotiations.  After  the  verdict  is  given  the  "award" 
is  looked  at^  so  as  to  ascertain  which  party  has  to  pay  costs,  in  the 
same  manner  as  the  original  claim  is  looked  at  for  the  purpose  of 
fixing  the  costs  of  an  arbitration  under  sec.  80. 

Although  this  is  a  matter  of  first  impressions,  I  have  no  doubt 
about  it  at  all.  If  a  party  is  dissatisfied  with  the  award,  and 
proceeds  to  an  issue  under  sec.  81,  both  parties  are  at  large,  and 
the  previous  proceedings  are  not  regarded.  The  plaintiff  is  at 
liberty  to  claim  any  amount  he  likes.  I  shall  direct  the  issue  to  be 
settled  by  inserting  the  amount  now  claimed  by  the  claimant; 
at  the  same  time  I  shall  direct  full  particulars  of  such  extended 
claim  to  be  given. 

Solicitor  for  claimant :  W.  S.  Fergie. 

Solicitor  for  Victorian  Railways  Commissioners:  Qidnneitt 
Crown  Solicitor. 

W.  H.M. 
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SANDS,  McDOUGALL  &  Co.  v.  NIND  and  Anothbb. 

Practiee — Special  indorsement — **  Rules  of  the  Supreme  Court  1884" — Order  II L, 
r.  6^0rder  XIV.,  r.  1— Claim  for  interest. 

An  indorsement  of  a  claim  for  interest  on  a  writ  of  summons,  where  it  purports 
to  be  a  special  indorsement,  should  show  that  the  interest  claimed  is  payable  under 
an  agreement  or  by  virtue  of  some  Statute. 

This  was  an  application  made  on  behalf  of  the  plaintiff  under 
Order  XTV.,  r.  1,  for  leave  to  sign  final  judgment.  The  writ  was 
in  the  following  form  : — 

'*The  plaintiffs*  claim  is  against  the  defendants  as  executrix  and  executor  of  the 
will  of  the  late  P.  P.  Nind,  for  the  sum  of  107/.  10*.  lOrf.,  tlie  amount  of  two  several 
promissory  notes  for  48/.  9*.  Id.,  made  2nd  March  1891,  and  payable  three  months 
after  date,  and  for  46/.  ^s.  Qd.,  made  2nd  February  1891,  and  payable  three  months 
after  date  respectively,  and  interest  thereon,  both  made  by  the  said  P.  P.  Nind,  and 
for  the  price  of  goods  sold  and  delivered,  and  for  moneys  paid  by  the  plaintiff  for 
carriage  of  goods,  and  at  the  request  and  to  the  use  of  the  said  P.  P.  Nind. 

Pabtichlabs. 

1891 — 5th  May.     Promissory  note  due  this  day 

Interest  thereon  to  date 

6th  June.    Promissory  note  due  this  day 

Interest  thereon  to  date 

Then  followed  particulars  as  to  the  carriage  of  goods . 


Moule,  for  the  defendants,  to  oppose  the  application — There  is 
a  preliminary  objection  to  this  writ.  The  plaintiff  has  claimed 
interest,  but  has  not  alleged  whether  such  interest  is  claimed  by 
virtue  of  the  Instruments  Act  1890,  or  under  some  agreement 
between  the  parties.  It  is  necessary  that  a  plaintiff  should  specify 
his  right  to  claim  interest :  Gold  Ores  Reduction  Co.  v.  Parr  (a). 
That  case  expressly  governs  this  point,  and  decides  that  the 
plaintiff  must  show  either  that  the  interest  claimed  is  payable 
under  an  agreement,  or  that  it  is  fixed  by  Statute.  There  is  a 
farther  objection  that  the  rate  of  interest  charged  has  not  been 
specified  :  Federal  Bank  of  Australia  v.  Byrne  (6). 

(a)  [1892]  2  Q.B.  14.  {b)  18  V.L.E.  800. 

V.L,B.,  VoL  XVIII.  2V^r 
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Vasey  in  sapporfc  of  the  application — The  writ  is  indorsed  in 
precisely  the  same  form  as  tlie  writ  in  the  case  of  Lawrence  t. 
Wilcocks  (c),  and  in  that  case  the  Court  of  Appeal  decided  that  the 
special  indorsement  was  good.  The  decision  of  the  Court  of 
Appeal  cannot  be  overruled  by  the  decision  in  the  case  of  Gold 
Ores  Reduction  Co.  v.  Parr,  which  was  not  a  decision  of  the  Court 
of  Appeal. 

[WiLi^iAMS,  J.  This  point  was  not  raised  in  Lawrence  t. 
Wilcocks.] 

The  Court  may  look  at  the  affidavits  filed,  and  ascertain  the 
mode  in  which  interest  is  claimed.  This  was  allowed  in  the  case 
of  The  Bank  of  Victoria  v.  Perrin  {d). 

Williams,  J.  I  do  not  think  that  this  is  a  specially  indorsed 
writ.  It  ought  to  state  whether  the  interest  claimed  is  the  subject 
matter  of  a  special  agreement,  or  whether  it  is  claimed  under  the 
Statute,  and  it  certainly  ought  to  specify  the  rate  of  interest 
charged.  The  case  of  Oold  Ores  Reduction  Co.  v.  Parr,  cited  by 
Mr.  Moule,  is  exactly  in  point.  The  two  judges  deciding  that  case 
seem  to  have  had  no  doubt  that  the  writ  should  show  whether  the 
claim  for  interest  was  claimed  by  virtue  of  an  agreement,  or  under 
the  Statute.  I  think  my  decision  in  New  Oriental  Bank  v.  Pett  (e) 
is  right;  but  in  the  case  of  The  Bank  of  Victoria  v.  Perrin,  though 
the  head-note  correctly  expresses  the  law,  yet  when  I  examine  the 
indorsement  on  the  writ  again,  I  think  the  indorsement  is  bad. 
The  writ  should  have  stated  in  that  case  that  the  interest  claimed 
was  "  interest  at  the  usual  rate,  as  provided  by  agreement  between 
the  parties ;  such  usual  rate  of  interest  is  8  per  cent.''  If  that  had 
been  inserted  it  would  have  rendered  the  writ  good.  The  applica- 
tion in  this  case  will  be  refused. 

Solicitors  for  plaintiff :  Bnice  dt  McCutcheon. 

Solicitor  for  defendants  :  D.  Wilkie. 

w.  H.  ai. 

(c)  [1892]  1  Q.B.  696.  (d)  Ante,  p.  187.  (*)  Ante,  p.  136. 
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DICKENS  &  CO.  t;.  INGRAM. 

Company — Direetora — Promissory  note — Siy natures  of  directors — Personal  Uahiliiy 
— Knowledge  of  payee  of  note — Bquitahle  defence, 

Where  directors  of  a  limited  liability  company  gave  two  promissory  notes  on 
behalf  of  the  company,  but  signed  them  with  their  own  names,  not  as  directors 
of  the  company,  and  the  payees  of  the  notes  took  them  as  binding  on  the  company, 
and  did  not  suppose  that  the  directors  were  in  any  way  personally  responsible  on 
them,  the  Coort,  on  action  by  the  payees  against  the  directors  personally  after  the 
liquidation  of  the  company,  thinking  it  would  be  inequitable  to  allow  them  to  take 
advantage  of  the  mistake  made  by  the  defendants  in  their  mode  of  signature, 
refused  them  relief. 


Action  by  Dickens  &  Go.  against  Thomas  Ingram  and  Bobert 
Green  upon  their  joint  and  several  promissory  notes. 

The  defendants,  as  directors  of  a  limited  liability  company,  made 
the  promissory  notes  on  behalf  of  the  company,  but  signed  the 
same  without  stating  that  they  did  so  as  directors.  The  plaintiffs, 
according  to  the  evidence,  knew  that  they  were  making  them  on 
behalf  of  the  company. 

Bryant  for  the  plaintiffs — Directors  of  a  company  making  a 
promissory  note  on  behalf  of  their  company,  but  without  words 
restricting  their  personal  liability,  are  personally  liable  as  makers 
of  the  note :  White  v.  Bank  of  Victoria  (a) ;  Harriman  v. 
Purches  (b) ;   Alexander'  v.  Sizer  (c) ;  Button  v.  Marsh  (d). 

l8a<iCB  and  Mackinnon  for  the  defendants — The  plaintiffs  knew 
that  the  defendants,  when  they  made  the  note,  did  not  intend  to  act 
as  principals,  or  to  make  themselves  personally  liable,  but  only  to 
bind  the  company  as  its  directors.  Under  these  circumstances  it 
would  be  a  fraud  on  the  plaintiffs*  part  if  they  were  to  hold  the 
defendants  personally  liable  merely  because  they  omitted  to  sign  the 
note  in  the  proper  form,  and  the  Court  will  not  assist  them  to 
commit  a  fraud :  Wake  v.  Harrep  (e) ;  Courtauld  v.  Saunders  (/) ; 

(a)  8V.L.R.  M.  8.  («)    6  H.  &   N.   768;    and  on  appeal, 

(h)  9  V.L.B.  (L.)  234.  1  H.  &  C.  202. 

(c)   L.R.  4  Ex.  102.  (/)  16  L.T.  (N.S.)  468. 


(<Q  L.B.  6  Q.B.  361. 
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1892  Aggs  V.  Nicholson  (g) ;  Roscoe's  Nisi  Prius  Evidence  (18th  ed.), 

DicKBNs  &  Co.  896;  Clever  v.  Kirkman  (h) ;  Cowie  v.  Witt  (i);  Nicoll  v.  Bell  {k); 
Ingram.  Druiffy.  Lord  Parker  (I).  In  this  case  sec.  48  of  the  Companies 
Act  1890  (No.  1074)  makes  the  notes  signed  hy  the  direotorg  notea 
for  which  the  company  was  liable:  Price  v.  Taylor  (m).  Harri- 
vian  V.  Ptirches,  cited  contra,  was  an  appeal  from  the  County  (Toart, 
and  this  question  of  equitable  defence  was  not  raised.  In  White  y.  . 
Bank  of  Victoria,  also  cited  contra,  an  attempt  was  made  to  hold  a 
mining  company  responsible  on  a  guarantee  which  the  directors 
signed,  and  it  was  merely  held  that  as  they  did  not  purport  to  sign 
as  directors,  but  merely  gave  their  description  as  such,  the  company 
was  not  bound,  nor  could  it  have  been  bound  if  it  had  purported  to 
be  given  by  them  as  directors. 

Bryant  in  reply — In  order  that  the  defendants  may  rely  on  the 
doctrine  established  by  the  cases  cited  for  them,  they  must  show 
that  there  was  an  express  or  a  necessarily  implied  agreement  that 
the  company  only  should  be  looked  to — that  the  defendants  should 
not  be  liable.  There  is  nothing  of  that  sort  suggested  here.  The 
plaintiffs  got  the  notes  in  the  ordinary  course  of  business  through 
Fraser  &  Co.,  who  were  simply  their  agents  to  sell  tea. 

Williams,  J.  I  do  not  think  I  should  be  any  wiser  if  I 
reserved  my  judgment.  If  I  had  to  decide  this  case  as  a  diy 
questioji  of  law  I  should,  undoubtedly,  give  judgment  for  the 
plaintiffs  for  the  full  amount  of  the  notes  and  interest.  But  I  am 
now,  in  this  jurisdiction,  at  liberty  to  look  at  the  equities  of  tlie 
case,  and  though  I  think  that  there  is  no  doubt  that,  primd  facie, 
the  defendants  are  personally  liable  upon  these  notes,  owing  to  the 
way  in  which  each  of  them  has  signed  the  notes,  yet  still  the 
circumstances  of  the  case  raise  an  equity  which  would  make  it 
unfair  on  the  part  of  the  plaintiffs  to  hold  them  liable  on  the  notes. 
I  draw  this  inference  from  the  facts  that  have  been  proved,  viz,, 
that  when  the  plaintiffs  took  the  notes  they  did  not  take  them  as 
attaching  any  personal  liability  to  the  defendants  or  either  of  them, 

(Sf)  IH.  &>J.  165.  (k)  32  L.T.  (N.S.)  816. 

(A)    33  L.T.  (N.S.),  p.  674.  (/)     L.R.  6  Eq.,  p.  lS7. 

.    (i)    23  W.R.76.  (m)  6  H.  &  N.  640. 
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and  ihat  when  they  took  them  they  did  not  think  for  one  moment  1892 

that  the  defendants,  or  either  of  them,  were  in  any  way  liable  on  Dickkns  &  Co. 
either  of  these  notes.  On  the  other  hand,  I  infer  that  when  they 
took  them  they  took  them  as  binding  on  the  company  and  on  it 
only.  I  also  think  that  subsequently,  when  the  company  went 
into  liquidation,  and  these  promissory  notes  became  dishonoured, 
.the  plaintiffs  took  advice  and  then  learnt  that,  owing  to  an 
omission  in  the  mode  of  signing,  they  might  be  able  to  make  the 
defendants  personally  liable  on  them.  Drawing  those  inferences 
and  finding  those  facts,  I  think  the  plaintiffs  are  now  inequitably 
endeavouring  to  take  advantage  of  a  mistake  made  by  the  defen- 
dants in  their  mode  of  signature,  which  in  no  way  affected  the 
plaintiffs  in  taking  or  accepting  the  promissory  notes  now  sued  on. 
I  think  that  is  a  good  defence — a  good  equitable  defence,  and  I  find 
it  proved.  I  therefore  order  judgment  to  be  entered  for  the 
defendants  with  costs  to  be  taxed.  If  the  defence  that  I  base  my 
judgment  on  is  not  sufficiently  raised  by  the  pleadings,  I  give  the 
defendants  leave  to  amend  so  as  to  raise  it,  such  amendment  to  be 
made  within  a  fortnight  if  thought  necessary. 


Solicitors  for  plaintiffs  :  Eggleston,  Derham  db  Martin. 
Solicitors  for  defendants  :  Blake  Jt  RiggalU 


k.i.k. 


BYRCHALL  v,  THE  QUEEN. 

PubUc  Service — Officer  in  Public  Service — Offence — Mode  of  deeding  with — Officer 
appoinUd  under  Act  No,  160— '*  The  Public  Service  Act  1883"  (No,  773)— 
**  The  Public  Service  Act  1889"  (^o.  1024),  ee,  29  and  30— Public  Service  Act 
1890  (No,  1183),  ee,  123  and  124. 

Since  tlie  passing  of  ''  The  Public  Service  Act  1889 "  (No.  1024),  the  offences 
with  which  all  officers  in  the  Pablic  Service,  whether  appointed  prior  to  "  The 
Public  Service  Act  1S83"  (No.  773)  or  not,  may  be  charged,  and  the  manner  in 
which  they  may  be  dealt  with,  is  governed  by  sees.  29  and  30  of  that  Act  (No.  1024), 
repeated  in  the  Consolidation  Act  of  1890  (No.  1133),  sees.  123  and  124. 

Petition  hy  Samuel  Richmond  Byrchall  against  Her  Majesty 
the  Queen. 

The  petitioner  was  formerly  employed  as  paying  teller  in  the 
sayings  bank  branch  of  the  Post  Office,  but  on  the  8rd  of  September 
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890,  he  was  fluspended  by  the  permanent  head  of  the  department 
)ii  the  28rd  October  1890  he  was  tried  by  a  board,  consisting  of 
wo  members  of  the  Public  Service  Board,  on  two  charges,  viz., 
a)  being  careless  in  the  discharge  of  his  duties,  in  failing  to 
^count  for  the  sam  of  1302.  on  the  1st  September  1890 ;  and  (b) 
>eing  guilty  of  improper  conduct  in  contracting  debts,  for  which 
udgments  of  Court  were  subsequently  obtained,  and  failing  to 
satisfy  such  judgments.  The  Board  found  the  charges  proved, 
md  accordingly  recommended  his  dismissal,  and  on  the  3rd  of 
November  he  was  dismissed.  The  petitioner  alleged  that  the 
lismissal  was  illegal  and  wrongful,  in  that  as  he  was  an  officer 
classified  under  Act  No.  160,  he  was  entitled  to  be  tried  by  a  special 
>oard,  appointed  in  accordance  with  the  provisions  of  that  Act, 
md  that  the  ordinary  Public  Service  Board  had  no  authority  to 
lear  the  case.  The  contention  on  the  part  of  the  Crown  was  that 
dl  civil  servants  guilty  of  misconduct  were  subject  to  the  provisions 
)f  the  Public  Semce  Act  1890,  which  authorised  the  Public 
Service.  Board  to  deal  with  such  matters. 

The  petitioner  claimed  reinstatement  in  office,  and  2051. 16s,  2d, 
>ack  pay  ;  or,  in  the  alternative,  1,0002.  damages. 

The. petitioner  sued  in  formd  pauperig. 

HuybaU  for  the  petitioner. 

Madden  and  Box  for  the  respondent. 

Cur.  adv.  vuU. 

HoLBOTD,  J.  A  petition  under  the  Crown  Remedies  and 
Liability  Act  1890.  When  "  The  Public  Service  Act  1883  "  was 
passed  the  suppliant  Byrchall  was  a  civil  servant  within  the  meaning 
)f  the  third  schedule  of  the  Act  25  Vict.  (No.  160).  He  was  at 
^hat  time  a  permanent  officer  performing  clerical  duties  in  the 
savings  bank  branch  of  the  Post  Office  and  Telegraph  Department. 
Subsequently  he  became  a  senior  paying  teller  in  the  savings 
bank  branch  of  the  General  Post  Office,  Melbourne,  and 
pvas  so  employed  at  a  salary  of  220Z.  per  annum  on  the  3rd  of 
September  1890.  On  that  day  he  was  suspended  by  the  permanent 
bead  of  the  department.     He  was  accused  of  carelessness  in  the 
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discharge  of  His  duties  in  failing  to  account  for  a  sum  of  180Z.  on 
the  1st  of  September  1890,  and  also  of  improper  conduct  in 
contracting  debts  for  which  judgments  were  subsequently  obtained 
against  him.  An  inquiry  into  the  truth  of  these  charges  was  after- 
wards held  by  two  members  of  the  Public  Service  Board,  acting  as 
the  Board,  who  found  the  charges  proved ;  and  thereupon  the  Board 
so  constituted  dismissed  the  suppliant  from  the  service  with  the 
consent  and  concurrence  of  the  Governor  in  CJouncil.  Since  his 
suspension  the  suppliant  has  continued  able  and  willing  to  perform 
his  duties,  but  has  been  prevented  from  doing  so  by  the  savings 
bank  authorities.  No  salary  has  been  paid  to  him  since  the  81st  of 
August  1890.  His  petition  is  dated  the  7th  of  August  1891.  In 
the  foregoing  statement  of  facts  I  have  incorporated  the  admissions 
made  on  behalf  of  Her  Majesty  on  notice  to  admit,  and  also  by 
counsel  in  open  court. 

The  suppliant  submits  that  his  dismissal  was  wrongful  and 
illegal,  and  claims  the  amount  of  his  salary  (205Z.  16s.  2d.) 
from  the  1st  of  September  1890  to  the  date  of  the  petition,  and 
to  be  reinstated  in  his  former  ofGice  without  prejudice  to  any  of 
his  rights  and  privileges;  or,  in  the  alternative,  damages  for 
the  alleged  wrongful  dismissal.  One  of  his  objections  to  the 
legality  of  his  dismissal  was  that  he  only  received  notice  of  it  by  a 
letter  from  Mr.  Smibert,  the  Deputy  Postmaster- General,  and  that 
he  should  have  been  served  with  a  copy  of  an  Order  in  Council 
bearing  the  seal  of  the  colony ;  but  this  objection  was  abandoned 
by  his  counsel  at  the  hearing.  His  real  complaint  was  that  he  had 
been  tried  and  dismissed  under  the  76th  and  82nd  sections  of 
"  The  Public  Service  Act  1883,"  repealed  and  re-enacted  by  the 
Public  Service  Act  1890  (see  sees.  121  and  129),  and  under  sec.  4 
of  "  The  Public  Service  Act  1889,"  also  repealed  and  re-enacted  by 
the  Public  Seimce  Act  1890  (see  sec.  6),  which  provides  that  any 
two  members  of  the  Public  Service  Board  shall  have  power  to 
perform  any  of  the  duties  of  the  Board,  instead  of  under  the  82nd 
and  85th  sections  of  the  Act  passed  to  regulate  the  civil  service  in 
1862  (25  Vict.  No.  160).  The  inquiry  into  the  truth  of  the 
charges  brought  against  him  should,  as  he  contends,  have  been 
conducted  by  a  board  of  three  persons,  specially  appointed  by  the 
Governor  in  Council  for  that  purpose.      The  suppliant  relied  upon 
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the  case  of  Browne  v.  The  Queen,  in  which  it  was  decided  by  the 
Full  Court  that  a  person  who,  at  the  time  of  the  passing  of  "  The 
Public  Service  Act  1883,"  was  subject  to  the  provisions  of  the  Act 
No.  160  was  not  affected  by  the  76th  and  82nd  sections  of  "  The 
Public  Service  Act  1888,"  all  his  legal  rights  and  privileges  under 
the  Act  No.  160  having  been  expressly  preserved  and  saved  by  the 
latter  Act,  and  that  his  contract  of  service  was  one  of  those  rights. 
Dr.  Madden  for  the  Crown  intimated,  with  the  view  I  suppose 
of  avoiding  any  possible  misunderstanding  in  the  event  of  an  appeal, 
that  he  challenged  the  decision  of  the  Court  in  Browne  v.  The 
Queen,  which  was  not  unanimous ;  but  as  to  this  it  is  sufficient  for 
me  to  say  that  I  adhere  to  the  opinion  which,  as  a  member  of  the 
majority  of  the  Court,  I  then  entertained.  The  learned  counsel 
however  attempted  to  draw  a  distinction  between  the  present  case 
and  Browne's.  Browne  was  dismissed  from  his  post  in  consequence 
of  a  calamity  which  had  befallen  him,  and  which  was  found  to 
incapacitate  him  for  the  discharge  of  his  duties.  Byrchall  was 
dismissed  for  alleged  indiscretions  or  delinquencies.  Apart  from 
subsequent  legislation  I  fail  to  perceive  what  difference  the  dis- 
tinction can  make.  Browne  invoked  the  aid  of  the  Court  as 
Byrchall  has  done,  because,  as  he  asserted,  the  charges  brought 
against  him  had  been  investigated  by  the  wrong  tribunal,  a  tribamd 
which  had  no  jurisdiction  in  the  matter ;  and  it  was  on  this  ground, 
and  not  upon  any  consideration  of  the  nature  of  the  offence  or 
unfitness  imputed  to  him,  that  the  Court  pronounced  in  his  favour. 
Another  point  however  was  raised  upon  the  construction  of 
sees.  29  and  80  of  the  subsequent  Act  of  1889,  which  appear  in 
the  Consolidated  Statutes  as  sees.  128  and  124  of  the  PtihU/c 
Service  Act  1890.  By  sec.  29  the  Board,  i.e.,  the  Public  Service 
Board,  is  authorised  to  make  regulations  concerning  the  duties  to 
be  performed  by  officers  in  the  Public  Service,  whether  appointed 
before  or  after  the  passing  of  the  Act  of  1888,  and  the  discipUne 
to  be  observed  in  the  performance  of  such  duties.  By  sec.  80  it  is 
provided  that  if  any  officer  be  guilty  of  any  breach  of  the  regula- 
tions, or  if  he  be  guilty  of  any  misconduct  or  be  negligent  or 
careless  in  the  discharge  of  his  duties  ....  or  be  guilty  of 
any  disgraceful  or  improper  conduct,  such  officer  is  to  be  deemed 
guilty  of  an  offence.     The  permanent  head  of  the  Department,  if 
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he  thinks  the  offence  sufficiently  serious  to  report,  may  report  the 
officer  offending  to  the  Minister ;  the  Minister  mfty,  if  he  thinks 
fit,  lay  the  matter  before  the  Board,  and  unless  the  charges  are 
admitted  in  writing  the  Board  is  to  inquire  into  their  truth,  and 
finding  them  proved  may  with  the  consent  of  the  Governor  in 
Council  dismiss  the  officer.  In  this  way  it  was  said,  and  in  no 
other,  the  suppliant  Byrchall  was  treated.  The  only  regulations 
put  in  evidence  were  regulations  made  under  sec.  123  of  the 
Puhlic  Service  Act  1890.  Amongst  them  I  have  been  unable  to 
discover  any  regulation  touching  the  offences  of  which  the  suppliant 
was  accused,  nor  was  any  such  regulation  pointed  out  to  me ;  but 
inasmuch  as  the  suppliant  had  been  accused  of  carelessness  in  the 
discharge  of  his  duties  and  of  improper  conduct,  and  in  the  80th 
section  of  the  Act  of  1889  these  offences  are  coupled  with  breaches 
of  the  regulations  and  directed  to  be  dealt  with  in  the  same  manner, 
it  was  argued  very  forcibly  that  he  was  as  much  amenable  to  the 
jurisdiction  of  the  Board  as  if  he  had  committed  a  breach  of  the 
regulations,  and  consequently  that  he  had  with  the  consent  of  the 
Governor  in  Council  been  properly  dismissed.  My  attention  was 
also  called  to  the  exception  in  the  proviso  which  preserves  previously- 
acquired  rights  in  the  second  section  of  the  Consolidating  Act  of 
1890.  The  repeal  of  the  Public  Service  Acts  of  1888  and  1889  is 
not  to  affect  anything  done  under  the  Act  No.  160,  '*  or  any  privileges 
or  rights  existing  at  the  commencement  of  the  *  Public  Service 
Act  1888  '  or  thereafter  accruing  of  or  to  any  person  then  subject 
to  the  provisions  of  the  said  Act  No.  160,  save  in  so  far  as  such 
rights  or  privileges  may  have  been  altered  or  taken  away  by  any 
Act  amending  *  The  Public  Service  Act  1883.*  '*  That  is  only  the 
language  of  a  draughtsman  cautious  while  engaged  in  the  task  of 
consolidation  not  to  prejudice  questions  which  might  arise  but 
which  had  not  been  determined  under  the  enactments  consolidated. 
Bat  it  is  to  be  particularly  noticed  that  the  Act  of  1889,  although 
it  contains  a  saving  clause  (sec.  2),  does  not  preserve 
previously  acquired  which  have  not  become  operative,  and 
nothing  in  it  which  limits  the  generality  of  the  words  *'any 
in  the  30th  section.  Uncontrolled  those  words  are  wide 
to  signify  any  officer  whenever  and  however  appointed,  and 
must  have  that  meaning  in  relation  to  breaches  of  the  regn 
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why  shoald  they  not  have  it  in  relation  to  any  other  offence 
enumerated  in  the  section  ?  I  think  the  argament  for  the  Crown 
mast  prevail,  and  I  must  dismiss  the  petition. 


From  this  decision  the  petitioner  appealed  to  the  Full  Court. 
[Corain  Higinbotham,  C.J.,  a'Bbokett  and  Hood,  JJ.] 

J.  E.  Mackey  for  the  petitioner  appellant — The  petitioner  haying 
heen  appointed  under  the  Act  No.  160,  two  of  the  conditions  of  his 
contract  of  service  were — first,  that  he  should  he  dismissed  for  no 
other  cause  than  those  set  forth  in  that  Act;  and  secondly,  that  he 
should  he  dismissed  in  no  other  manner  than  that  provided  hy  that 
Actj  That  was  expressly  provided  hy  sec.  27  of  the  Act  No.  160. 
Sec.  82  provides  the  causes  for  which  a  civil  servant,  appointed 
under  that  Act,  may  be  dismissed;  sec.  35  provides  that  if  he 
denies  the  truth  he  is  to  be  tried  by  a  board,  consisting  of  at  least 
three  persons,  appointed  for  the  purpose.  The  petitioner  was  in 
fact  charged  with  an  offence  under  the  Public  Sei-vice  Act  1890, 
and  tried  by  the  Public  Service  Board,  and  that  too  at  a  time  when 
only  two  members  of  the  Board  were  present.  Prior  to  the  passing 
of  "  The  Public  Service  Act  1888"  (No.  773),  the  petitioner  had 
a  right,  as  I  have  pointed  out,  to  be  tried  for  causes  under  and  in 
the  manner  provided  by  the  Act  No.  160.  By  the  Act  No.  773, 
sec.  2,  all  the  rights  and  privileges  of  officers  in  the  service  prior 
to  the  passing  of  that  Act  were  expressly  reserved. 

[Higinbotham,  C.J.  That  section  does  not  expressly  reserve 
rights,  but  it  excepts  from  repeal  those  portions  of  the  Act  No.  160 
under  which  rights  were  conferred  or  accrued.] 

Yes.  After  the  passing  of  that  Act  the  case  of  Broicne  v.  The 
Queen  {a)  was  decided,  in  which  it  was  held  that  rights  accruing  to 
an  officer  were  not  affected  by  the  provisions  of  the  Act  No.  773,  so 
far  as  related  to  the  causes  and  manner  of  his  dismissal.  It  is  bnt 
a  corollary  to  that,  that  there  are  one  set  of  officers  under  the  Act 
No.  160,  and  one  set  under  the  Act  No.  773. 

[Higinbotham,  C.J.  That  corollary  was  not  approved  of  in  the 
later  case  of  Owen  v.  Kendall  (6).     Your  corollary  is  too  wide.    It 
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was  only  decided  in  Browne  v.  The  Queen  that  the  causes  aiid 
manner  of  dismissal  of  officers  nnder  each  Act  were  different.] 

I  will  put  it  then  that  as  to  causes  and  manner  of  dismissal 
there  are  two  classes  of  men,  one  class  under  each  Act.  Some  of 
the  causes  of  dismissal  are  common  to  each  Act,  others  are 
different,  but  whether  the  same  or  diflferent,  the  officers  are  to  be 
dismissed — as  to  those  under  Act  No.  160  in  one  manner,  as  to 
those  under  Act  No.  773  in  another — one  by  a  board  specially 
appointed,  and  consisting  of  not  less  than  three;  the  other  by 
the  Public  Service  Board,  at  which  two  only  of  the  commissioners 
need  be,  and  were  in  this  case,  present.  In  1889  an  Act  to  amend 
the  Act  No.  773  was  passed  called  *'  The  Public  Service  Act  1889'' 
(No.  1024),  by  sec.  1  of  which  it  was  provided  that  it  should  be 
read  with  the  Act  of  1883  (No.  773).  By  sec.  29  the  Public 
Sernce  Board  may  make  regulations  concerning  the  duties  to  be 
performed  by  officers  in  the  public  service,  whether  appointed 
before  or  after  the  Act  No.  773,  and  affix  to  breaches  of  the  regula- 
tions penalties  according  to  the  nature  of  the  offence,  and  it  is 
submitted  that  so  far  it  is  clear  that  the  difference  between  those 
officers  appointed  before  and  those  appointed  after  the  passing  of 
the  Act  No.  773  is  in  this  respect  maintained.  Sec.  30  of  the  Act, 
however,  which  was  evidently  intended  to  carry  out  the  provisions 
of  sec.  29,  uses  the  term  "  officer  '*  without  any  qualification,  and 
provides  that  if  any  officer  be  guilty  of  any  breach  of  the  regulations, 
or  of  misconduct,  or  be  negligent  or  careless  in  the  discharge  of 
his  duties,  etc.,  he  shall  be  guilty  of  an  offence,  and  if  charged  with 
the  commission  of  any  such  offence,  may  be  dealt  with  under  that 
section.  It  is,  however,  submitted  that  that  section  does  not  apply 
in  anyway  to  the  case  of  officers  appointed  prior  to  the  Act  No.  773. 

Where  the  Legislature  intended  to  refer  to  officers  appointed 
before,  as  well  as  to  those  appointed  after,  the  Act  No.  773,  it 
expressly  said  so  as  in  that  section,  and  it  is  submitted  that  where 
it  did  not  say  so  it  did  not  so  intend.  All  thqse  Acts  were 
consolidated  by  the  Act  of  1890,  under  which  the  petitioner  was 
charged  and  dismissed,  and  by  sec.  2  of  that  Act  all  the  rights  and 
privileges  existing  at  the  commencement  of  the  Act  No.  773  were 
preserved.  The  words  "  no  officer  "  in  the  Public  Service  shall  be 
dismissed  except  for  the  causes  and  in  the  manner  set  forth  in  the 
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Act,  used  in  sec.  76  of  the  Act  No.  778,  were  held  in  Browne  7. 
The  Qtieen  to  mean  '*  no  officer  appointed  under  that  Act,"  and  not 
to  include  officers  appointed  prior  to  it.  The  words  ''  any  officer/' 
in  sec.  80  of  the  Act  No.  1024,  are  no  stronger,  and  it  is  submitted 
that  officer  there  means  the  same  thing. 

Madden  and  Box,  for  the  Crown,  were  not  called  upon. 

HiGiNBOTHAM,  C.J.,  delivered  the  judgment  of  the  Court 
[HiGiNBOTHAM,  C.  J.,  a'Beokett  and  Hood,  JJ.]  .  Nothing  has  been 
urged  in  argument  to  lead  us  to  entertain  a  doubt  of  the  correct- 
ness of  the  judgment  of  the  learned  primary  judge.  Argument 
has  not  been  addressed  to  the  views  and  reasons  stated  in  his 
judgment,  and  we  think  those  reasons,  and  the  decision  arrived 
at,  were  correct.     The  appeal  will  be  dismissed. 

Solicitor  for  petitioner  :  Lyle. 

Solicitor  for  the  Grown  :  Ouinness,  Grown  Solicitor. 

A.  J.  A. 


1892 
Auffusi  18, 19. 

Hodget,  J. 


In  bb  JOHN  GIBSON  WHITTLES. 

Imolveney  Act  1890  {No.  1102),  «.  37,  67  (v.),  and  122—"  Secwred  debt"—Seeuni^ 
ov€r  etlaie  of  respondent — Transfer  to  attignee — Owtrantee  of  third  person, 

A  **  secured  debt "  in  sec.  87  of  the  Insolvency  Act  1890  (No.  1102)  means  a  debt 
for  which  the  petitioner  has  security  over  the  debtor's  estate,  capable  of  being 
handed  over  to  the  assignee  or  trustee  for  the  benefit  of  all  creditors  on  the  estate 
being  made  insolvent.  A  guarantee  for  a  debt  given  to  the  petitioner  bj  a  third 
person  is  not  a  security  for  the  debt  within  the  meaning  of  the  section. 

Ordeb  nisi  for  the  sequestration  of  the  estate  of  John  Gibson 
Whittles,  deceased,  on  the  petition  of  the  London  Chartered  Bank 
of  Australia. 

The  act  of  insolvency  alleged  was  failure  to  satisfy  a  judgment 
for  214{.  14k8,^7d,,  and  the  petition  alleged  that  the  debt  was  wholly 
unsecured. 

An  objection  was  filed  that  the  debt  was  a  secured  debt,  inasmncb 
as  the  debt  to  the  bank  was  guaranteed  by  one  John  Ellison 
to  the  bank  to  the  extent  of  20U{.,  and  the  petitioner  had  not 
stated,  in  accordance  with  the  Act,  its  readiness  to  give  np  such 


Digitized  by 


Google 


VOL.  XVIIL]  LV  &  LVI  VICT.  686 


security  on  adjudication  of  sequestration  nor  its  willingness  to  give  1892 

an  estimate  of  the  value  of  the  security.  in  re 

The  alleged  guarantee  was  admitted. 


Higgins  moved  the  order  absolute. 

Woolf  for  the  respondent  showed  cause — The  debt  is  clearly 
secured  by  the  guarantee  of  Ellison,  and  sec.  87  provides  that  if 
the  petitioning  creditor's  debt  is  a  secured  debt  he  cannot  petition 
unless  he  state  his  readiness  to  give  up  his  security  or  his  willing- 
ness to  give  an  estimate  of  its  value.  Promissory  notes  of  other 
persons  are  security  for  a  petitioning  creditor's  debt:  Re  Cohen  (a). 

[Higgins — Sec.  67  (v.)  defines  a  ** secured  creditor;"  his 
security  must  be  on  the  insolvent's  estate.] 

That  is  for  the  purposes  of  voting;  it  does  not  purport  to  define  a 
**  secured  debt,"  which  are  the  words  used  in  sec.  87.  A  guarantee 
is  as  much  a  security  as  the  promissory  note  of  a  third  person. 

Higgins  in  reply — A  "  secured  debt "  is  a  debt  due  to  a 
"  secured  creditor,"  which  sec.  67  (v.)  shows  must  be  a  "  security  " 
over  the  insolvent  estate.  Sec.  122  refers  to  a  creditor  holding  a 
"security"  over  the  insolvent's  property.  The  terms  used  in 
sec.  87  are  **  secured  debt "  and  "  security,"  and  it  is  submitted 
that  both  of  them  refer  to  a  security  over  the  debtor's  estate.  The 
guarantee  by  Ellison  was  not  over  the  debtor's  estate,  and  was'not, 
therefore,  a  security  within  the  meaning  of  the  section.  Further, 
the  security  referred  to  in  the  section  must  be  such  as  upon 
adjudication  of  sequestration  can  be  given  up  to  the  assignee  or 
trustee,  and  the  guarantee  to  the  bank  could  not  be  so  given  up,  as 
it  is  not  part  of  the  insolvent  estate  and  would  be  useless  to  him. 
It  is  submitted,  therefore,  that  it  is  not  such  a  security  as  is  con- 
templated by  the  section.  The  bank  is  only  doing  its  duty  to  the 
guarantor  in  trying  to  exhaust  the  primary  debtor  in  the  first  instance. 

Woolf  m  reply.  Cur.  adv.  vvlU 

HoDGBS,  J.  This  is  a  petition  by  the  London  Chartered  Bank 
of  Australia  praying  that  the  estate  of  John  Gibson  Whittles  may 
be   sequestrated.     In  this  case  an  objection  was  raised  by  the 

(a)    16  V.L.B.,  pp.  666-7. 


Whittles. 
Hodffe§,  J. 
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1802  respondent  that  the  petitioning  creditor's  debt  was  a  secured  debt 

jnr^  within  the  meaning  of  sec.  87  of  the  Insolvency  Act  1890,  and  as 

the  petitioner  had  not  stated  in  his  petition  that  he  was  ready  to 
Hodg9t,  J.      give  up  such  security  for  the  benefit  of  the  creditors  after  adjudica- 
tion of  sequestration,  or  was  willing  to  give  an  estimate  of  the 
'  J  value  of  his  security,  it  was  urged  by  the  respondent  that  he  was 

j  entitled  to  have  the  petition  dismissed.     It  was  admitted  that  tihe 

^  security  which  the  petitioner  held  was  a  guarantee  from  another 

I  «  person,   and   the   question   is   whether   a  petitioner    having   the 

i  guarantee  of  another  person  makes  his  debt  a  secured  debt.    There 

^  ^  is  no  doubt  that  a   person  who  holds  the  guarantee  of  another 

person  for  the  payment  of  the  debt  due  has  some  security  that  the 
debt  will  be  paid,  which  is  good  or  bad  according  as  the  name  of 
the  guarantor  is  good  or  worthless.     It  would,  I  think,  be  difficult 
-.  i  to  say  that  a  person  who  holds  the  guarantee  of  another  person  for 

2il  the  payment  of  a  debt  due  has  no  security,  so  that  apart  from  the 

section  of  the  Act,  and  speaking  generally,  such  a  person  would  be 
described  as  a  person  having  a  secured  debt,  but  even  if  that  be  so, 
he  may  not  have  a  secured  debt  within  the  meaning  of  sec.  87  of 
the  Act.     That  section  provides  that  the  petitioning  creditor's  debt 

**  Mngt  not  be  a  secared  debt  unless  the  petitioner  states  in  bis  petition  that  he 
will  be  ready  to  give  up  such  security  for  the  benefit  of  the  creditors  after  adjudication 
of  sequestration.'* 

Pausing  there,  for  a  moment,  that  language  appears  to  point 
W  to  some  security  which  can  be  transferred  to  the  trustee  or  assignee, 

and  which,  when  transferred,  will  be,  or  may  be,  of  some  benefit  to 
the  creditors,  but  a  trustee  or  assignee  standing  only  in  the  shoea 
of  the  insolvent  cannot  derive  for  the  creditors  any  benefit  from  the 
guarantee  of  a  third  person ;  and  so  it  seems  to  me  that  as  a 
guarantee  of  a  third  person  is  a  security  of  such  a  character  that 
the  creditors  could  not  receive  any  benefit  from  it,  it  is  not  a 
secured  debt  within  the  meaning  of  this  section.  The  section  then 
goes  on  to  say  : — 

"Or  unless  the  petitioner  is  willing  to  give  an  estimate  of  the  value  of  bis 
security,  in  which  latter  case  he  may  be  admitted  as  a  petitioning  creditor  to  the 
extent  of  the  balance  of  the  debt  due  to  him  after  deducting  the  value  so  estimated; 
but  he  shall,  on  un  application  being  made  by  the  trustee  within  the  prescribed  time 
afber  adjudication  of  sequestration,  give  up  his  security  to  such  trustee  for  the  benefit 
of  the  creditors  upon  payment  of  such  eutimated  value." 
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That  langaage  again  implies  the  right  of  the  trustee  to  have  the 

security  hauded  over  to  him  on  payment  of  its  estimated  value.    It 

was  urged  by  the  petitioner  that  the  language  of  this  section  does 

liot  make  this  guarantee  a  secured  debt,  and  I  think  that  that 

contention  is  right.      I  think  that  the  security  must  be  something 

which  can  be  taken  over  by  the  assignee  or  trustee  for  the  benefit 

of  the  creditors.       That  view  is,   in  my  opinion,  borne  out  by 

sec.  67,  sub-sec.  v.,  of  the  Act.     That  section  defines  a  **  secured 

creditor."     It  is  quite  true  it  does  not  define  a  secured  debt,  but  a 

secured  debt  within  the  meaning  of  the  Act  would,  one  would 

expect,  mean  the  debt  of  a  secured  creditor,  and  a  secured  creditor, 

one  would  apprehend,  would  be  the  holder  of  a  secured  debt.    That 

sec.  67,  sub-sec.  v.,  defines  a  **  secured  creditor  "  to  mean 

•*  Any  creditor  holding  any  mortgnge  charge  or  lien  on  the  insolvent  estate  or  any 
part  thereof,  as  secnrity  for  a  debt  due  to  him.'* 

So  that   a   secured   creditor   is   a    creditor    having    a    mortgage 

charge  or  lien  on  the  insolvent  estate,  or  on  some  part  of  it,  and 

I  think  that  a   secured   creditor  is  one  who  has  a  secured  debt, 

and  a  secured  debt  is  a  debt  which  is  secured  by  some  mortgage 

charge  or  lien  on  the  insolvent  estate  or  some  part  of  it.     Sec.  122 

of  the  Act,  which  provides  that 

'*  A  creditor  holding  a  specific  security  on  the  property  of  the  insolvent  or  any 
part  thereof  may,  on  giving  up  his  security,  prove  for  his  whole  debt.  He  shall  also 
be  entitled  to  a  dividend  in  respect  of  the  balance  due  to  him  after  realising  or  giving 
credit  for  the  value  of  hb  security  in  manner  and  at  the  time  prescribed/' 

points  also  to  my  mind  in  the  same  direction,  inasmuch  as  it  gives 
to  a  creditor  holding  a  specific  security,  after  an  individual  has  been 
made  insolvent,  the  same  rights  as,  on  my  construction  of  sec.  87 
of  the  Act,  are  given  to  the  petitioning  creditor,  and  places  the 
secured  debt  of  a  creditor  in  the  same  position  as  a  secured  debt 
held  by  a  petitioning  creditor.  I  think,  therefore,  that  a  secured 
debt  within  the  meaning  of  sec  87,  is  a  debt  secured  by  some  mort- 
gage charge  or  lien  on  the  estate  of  the  insolvent  or  some  part  of  it. 
This  guarantee  is  not  a  charge  on  any  part  of  the  insolvent's 
property,  and  therefore  the  objection  has  failed,  and  the  order  will 
be  made  absolute. 


Solicitors  for  petitioners :  Attenborotigh,  Nimn  dt  Smith. 
Solicitor  for  respondent :  Hmband. 


A.  J.  A. 
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March  17,  24. 

April  12. 
August  2,  3. 


In  bk  KENNEDY,  Expabte  TATTERSON. 

Insolvency  Act  1890  (No.  1102),  *.  37  (v.)— P«feVk>i»  for  sequestrationr—Act  oftmol 
vency — Execution  levied  hy  seizure — Security  for  debt — Vcduation  of  security. 

Where  execation  issued  against  a  debtor  on  a  jadgment  recovered  hy  a  creditor 
has  been  levied  by  seizure,  the  creditor  has  a  security  for  his  debt ;  but,  inasmuch  as 
the  property  levied  upon  passes  to  the  assignee  or  trustee  of  the  debtor's  estate  upon 
adjudication  of  sequestration,  the  creditor,  in  petitioning  for  the  sequestration  of  his 
debtor's  estate  on  the  ground  that  such  process  has  not  been  bond  fide  satisfied 
within  four  days  of  seizure,  need  not  state  in  his  petition  that  he  will  be  ready  to  gif  e 
up  such  security  for  the  benefit  of  the  creditors  after  adjudication  of  sequestration, 
or  give  an  estimate  of  the  value  of  his  security. 

Order  ni%%  for  the  sequestration  of  the  estate  of  Daniel  Kennedy, 
obtained  on  the  petition  of  George  Tatterson. 

The  order  ni^i  alleged  as  an  act  of  insolvency  that  an  execntion 

issued  against  Daniel  Kennedy  on  a  judgment  for  52{.  4a.  lid., 

recovered  by  the  petitioner  against  the  respondent  on  15th  February 

1892,  for  the  purpose  of  obtaining  payment  of  the  said  sum,  had 

been  levied  by  seizure,  and  such  process  had  not  been  hcym  fide 

satisfied  by  payment   or   otherwise  within    four   days   from  the 

seizure. 

The  petition  and  affidavit  in  support  of  it,  and  the  order  nui, 

alleged  that  the  petitioner's  debt  was  wholly  unsecured. 

The  respondent  gave  a  notice  of  objections  which  disputed  the 

act  of  insolvency  and  the  petitioning  creditor's  debt,  and  also  gave 

notice  that  he  would  rely  on  a  number  of  special  defences,  including 

the  following : — 

6.  That,  in  fact,  there  was  not  any  levy,  by  seizure  made  upon  any  property  of 
mine. 

6.  That  if  there  were  any  such  levy,  the  property  seized  at  the  time  of  the 
presentation  of  the  said  petition  was,  and  still  is,  in  the.  hands  of  the  sheriff,  and 
constituted  a  security  for  the  petitioning  creditor's  debt,  and  costs  of  action,  or 
one  of  them. 

7.  That  since  the  said  alleged  seizure  the  petitioner  has  received  and  taken  into, 
and  now  has  in,  his  own  custody  part  of  the  property  seized,  and  has  a  security  for 
his  alleged  debt. 

8.  That  the  allegation  in  the  said  order  nm  that  the  petitioner's  said  debt  ii 
wholly  unsecured  is  untrue  in  substance  and  in  fact. 

9.  That  the  petitioner  having  caused  the  execution  referred  to  in  the  order  Mii 
to  be  levied  by  seizure  of  my  property  (if  it  be  my  property),  he  cannot  avail  himidf 
of  the  alleged  act  of  insolvency. 

Woolf  for  the  petitioner  moved  the  order  absolute. 
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Isaacs  for  the  respondent  showed  cause,  and  took  a  preliminary 
objection  that  the  petitioner  held  a  security  for  his  debt  over  the 
goods  seized  by  the  sheriff,  and  that  he  ought  in  his  petition  to 
have  either  stated  that  he  would  give  up  such  security  for  the 
benefit  of  the  creditors,  or  have  given  an  estimate  of  its  value. 


Wool/  contra. 


Cur.  adv.  vult. 


F.c* 

1892 

In  re 

Exparte 
Tattbrsok. 


HoLBOYD,  J.  The  petition  in  this  case  alleged  that  Kennedy 
was  indebted  to  the  petitioner  in  the  sum  of  522.  4$.  \ld,  by  virtue 
of  a  judgment  of  the  Supreme  Court  recovered  against  him  by  the 
petitioner  on  the  15th  of  February  last ;  that  the  debt  was  wholly 
unsecured ;  and  that  Kennedy  had  committed  acts  of  insolvency, 
one  of  them  being  that  an  execution  issued  against  him  on  the  said 
judgment  had  been  levied  by  seizure  and  that  such  process  had 
not  been  hond  fide  satisfied  by  payment  or  otherwise  within  four 
days  from  the  seizure.  It  was  submitted  for  the  respondent 
by  way  of  preliminary  objection  to  the  validity  of  the  order  nwi, 
that  when  the  petition  was  presented  the  petitioning  creditor  held 
a  security  for  his  debt  over  the  goods  seized  by  the  sheriff,  and  that 
the  petitioner  ought  in  his  petition  either  to  liave  stated  that  he 
would  be  ready  to  give  up  his  security  for  the  benefit  of  the 
creditors  after  adjudication  of  sequestration,  or  to  have  given  an 
estimate  of  its  value,  which  he  had  not  done.  The  objection  is  not 
a  technical  one,  but  raises  a  point  of  considerable  importance.  A 
writ  of  fi.fa.y  when  delivered  to  the  sheriff  to  be  executed,  binds 
the  goods  of  the  debtor  in  general,  subject  to  such  title  as  may  be 
acquired  by  any  person  bond  fide  and  for  value  before  actual  seizure 
and  without  notice  of  the  delivery  of  the  writ,  but  after  seizure  the 
specific  goods  seized  are  bound:  Supreme  Cowrt  Act  1890,  sees.  174, 
176.  An  execution  creditor  in  England,  who  had  obtained  and 
served  a  garnishee  order  nisi  under  sees.  61  and  62  of  '^  The 
Common  Law  Procedure  Act  1854  "  before  the  bankruptcy  of  the 
debtor,  was  held  to  have  security  for  his  debt  within  sec.  184  of 
the  English  Bankrupt  Law  Consolidation  Act  of  1849  :  Holmes  v. 
Tutton  (a) ;  and  see  Hutton  v.  Cooper  {b).     Similarly  a  garnishee 


Jpril  12. 


(a)  5  El.  &  B.  65. 
V.L.B.,  Vol.  XVllX. 


(6)  6  Ex.  159. 
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In  re 

Kbnnedy, 

ExparU 

Tattbbsok. 

Holroyd,  J. 


order  nisi  after  service,  as  well  as  a  garnishee  order  absolnte, 
obtained  before  bankruptcy,  has  been  held  to  constitute  a  security 
upon  the  property  of  the  bankrupt  within  the  12th  section  of  the 
English  Bankruptcy  Act  of  1869,  and  also  to  be  a  charge  on  part 
of  the  bankrupt's  estate  within  sub-sec.  5  of  sec.  16  of  the  same 
Act :  Emanuel  v.  Bridger  (c) ;  Lowe  v.  Blakemore  (d)  ;  and  see 
Watson  V.  Morroto  (e).  The  reason  for  determining  the  garnishee 
order  to  be  a  security  rested  upon  its  resemblance  to  the  seizure  of 
goods  by  a  sheriff  under  a  writ  of  execution,  and  it  seems  never  to 
have  been  for  a  moment  questioned  that  goods  which  had  actually 
been  seized  under  a  writ  of  Ji.  fa.  fell  within  the  compass  of  the 
word  security  apart  from  any  special  definition  of  that  word. 
Sub-sec.  5  of  sec.  67  of  the  Insolvency  Act  1890  is  an  exact  copy 
of  sub-sec.  6  of  sec.  16  of  the  English  Bankruptcy  Act  of  1869, 
and  runs  thus :  **  A  secured  creditor  shall  in  this  Act  mean  any 
creditor  holding  any  mortgage,  charge,  or  lien  on  the  insolvent 
estate  or  any  part  thereof  as  security  for  a  debt  due  to  him." 
There  is  nothing  in  the  Insolvency  Act  which  expressly  limits  the 
meaning  of  the  word  security  to  such  securities  as  continue  to  exist 
after  an  order  nisi  for  sequestration  has  been  signed,  or  after  the 
order  nisi  has  been  made  absolute.  It  is  however  in  the  76th 
section  provided  that  the  sheriff  must  not  sell  any  property  under 
any  process  for  the  sum  of  60Z.  or  upwards  until  after  eight  days 
from  the  seizure,  and  if  the  property  is  sold  he  is  to  retain  the 
proceeds  for  four  days  after  the  sale,  and  if  a  sequestration  of  the 
debtor's  estate  takes  place  within  that  time  the  sheriff  is  to  hand 
over  the  proceeds  to  the  assignee  or  trustee.  By  the  same  section 
the  further  execution  of  any  judgment  or  process  against  the  property 
of  an  insolvent  is  directed  to  be  stayed  after  an  order  of  sequestration 
of  his  estate  has  been  made,  but  the  person  having  right  to  such 
judgment  may  prove  his  debt  against  the  insolvent  estate;  and 
where  any  property  has  been  seized  by  legal  process  and  not  sold, 
such  property  is  to  be  placed  under  sequestration  in  the  same 
manner  as  any  other  part  of  the  insolvent  estate.  Sec.  77  enacts 
that  no  action  shall  be  brought  against  an  insolvent  for  a  debt 
provable  in  insolvency,  and  all  proceedings  in  an  action  then 
pending  shall  upon  an  order  of  sequestration  being  made  be 
(o)  L.R.  9  Q.B.  286.  (d)  L.R.  10  Q.B.  486.  (e)  6  V.L.R,  (L.)  184. 
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stayed,  and  the  plaiutiff  in  the  action  may  prove  his  deht  together 
with  the  taxed  costs  of  it  then  incurred  against  the  insolvent 
estate;  but  any  creditor  who  shall  be  prevented  by  the  seques- 
tration of  the  debtor's  estate  from  proceeding  to  sell  under  an 
execution  levied  before  the  order  of  sequestration  was  made  shall 
be  entitled  to  be  paid  his  taxed  costs  incurred  in  the  action  under 
which  such  execution  issued  and  not  exceeding  502.  out  of  the 
proceeds  of  the  insolvent  esttite.  It  seems  from  these  enactments 
pretty  clear  that  as  soon  as  an  order  nisi  for  sequestration  has  been 
signed  the  creditor's  security  over  goods  seized  under  a  fi.  fa.  is 
temporarily  suspended,  and  if  the  order  nisi  is  aflSrmed  his  security 
is  gone.  Such  costs  as  he  is  to  get  in  that  event'  are  to  be  paid  out 
of  the  proceeds  of  the  insolvent  estate  generally,  and  not  out  of  the 
proceeds  of  the  particular  goods  seized.  If  the  order  nisi  is 
subsequently  discharged,  I  apprehend  that  the  security  revives  in 
its  full  vigour.  It  has  been  argued  that  it  would  be  impossible  for 
the  petitioner  to  estimate  the  value  of  his  security  when  at  the 
time  of  presenting  the  petition  it  may  be  worth  a  large  sum,  but 
may  vanish  on  the  order  being  made  absolute,  and  that  it  is 
ridiculous  to  ask  the  petitioner  to  give  up  for  the  benefit  of  the 
creditors  after  the  debtor's  estate  is  adjudged  to  be  sequestrated 
something  which  by  the  very  fact  of  adjudication  will  become 
absolutely  vested  in  the  assignee  or  trustee.  That  is  certainly  a 
very  forcible  argument,  for  when  the  law  compels  a  man  to  do  a 
thing,  or  rather  does  it  for  him,  it  seems  superfluous  to  ask  him  to 
express  his  readiness  to  do  it.  Nevertheless  the  fact  remains  that 
the  petitioning  creditor's  debt  was  secured  at  the  time  when  the 
petition  was  presented,  and  that  if  I  discharge  this  order  nisi,  it 
will  continue  to  be  secured.  Though  it  might  have  been  super- 
fluous, yet  it  was  not  impossible  for  the  creditor  to  express  his 
readiness  to  give  up  his  security  after  adjudication,  which  was  all 
that  could  have  been  required  of  him.  Its  value  he  was  permitted 
bat  not  bound  to  estimate.  The  solution  of  the  difficulty  probably 
is  that  the  case  of  an  execution  creditor,  attempting  after  the 
sheriff  had  levied  on  the  property  of  his  debtor  to  sequestrate  the 
debtor's  estate  because  process  had  not  been  wholly  satisfied  by  the 
seizure,  was  never  contemplated  by  the  Legislature.  The  petition 
does  not  set  forth  whether  the  goods  seized  were  sufficient  to  satisfy 
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auy  portion  of  the  debt,  which  in   the    whole   including   interest 
barely  exceeded  the  statutory  minimum. 

With  some  hesitation  I  give  eflfect  to  the  preliminary  objection, 
and  discharge  the  order  nisi  with  costs. 


From  this  decision  the  petitioner  appealed  to  the  Full  Court 
[Coram  Higinbotham,  C.J.,  a'Beokett  and  Hood,  JJ.]  . 


Woolf  for  the  petitioner  appellant — It  is  submitted  that  the 
petitioner  did  not  hold  any  mortgage  charge  or  lien  on  the 
insolvent  estate  within  the  meaning  of  sec.  67,  sub-sec.  5,  of  the 
Insolvency  Act  1890  (No.  1102),  and  he  was  not,  therefore,  accord- 
ing to  that  sub-section,  a  secured  creditor. 

[a*Bbckett,  J.  There  is,  in  a  case  like  this,  under  sec.  87, 
sub-sec.  5,  no  insolvent  estate  over  which  he  could  hold  security, 
because  the  moment  the  estate  is  made  insolvent  the  so-called 
security  goes.] 

It  is  not  insolvent ;  it  is  to  be  deemed  to  be  sequestrated  until 
the  order  nisi  is  made  absolute  or  discharged,  but  the  adjudication 
of  sequestration  does  not  take  place  till  the  order  nisi  is  made 
absolute:  sec.  4.  As  soon  as  the  estate  is  adjudged  to  be 
sequestrated,  the  sheriff  has  to  quit  possession  of  the  seized  goods 
and  hand  them  over  to  the  assignee :  sec.  76.  The  security  is  gone, 
and  certainly  cannot,  as  the  Act  contemplates  and  intends,  by 
requiring  the  petitioner  to  state  that  he  will  be  ready  to  give  ap 
his  security  for  the  benefit  of  his  creditors  after  adjudication,  or 
to  give  an  estimate  of  its  value  and  give  up  the  same  to  the 
assignee  at  that  value,  be  given  up  for  the  benefit  of  bis  creditors. 
It  is  submitted  that  the  term  *'  security  "  in  sec.  87,  read  by  the 
light  that  may  be  gathered  from  the  definition  of  "  secured 
creditor"  in  sec.  67  (v.)  means  such  a  mortgage  charge  or  lien 
over  the  insolvent  estate  as  is  capable  of  being  given  up  by  the 
creditor  for  the  benefit  of  all  the  creditors  after  the  adjudication  of 
sequestration  of  the  estate.  The  English  cases  of  Emanuel  v. 
Bjidger  (/)   and  Lowe  v.   Blakemore    (g),    which   Holroyd,  J-i 


(/)  L.R.  9  Q.B.  286. 


(ff)  L.R.  10  Q.B.  486. 
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followed,  were  decided  on  the  Act  82  &  88  Vict.,  c.  71,  sec.  12,  f.o. 

which  differs  from  oars  most  materially,  for  the  security  tmder  a  X892 

seizure  by  the  sheriff  remains  under  that  Act,  while  under  sec.  76  ~ 

•^  '  In  re 

of  our  Act  it  absolutely  goes  on  the  order  nisi  being  made  absolute.       Kbitkbdt, 

[Hood,  J.     I  am  inclined  to  think  that  the  security  must  be      Tattsrsox. 
given  by  the  debtor  to  the  creditor.      If  a  creditor  insured  his 
debtor's  life  at  his  own  expense  I  do  not  think  he  could  be  said  to 
hold  a  security  within  the  meaning  of  sec.  87.] 

YeS|  it  must  be  on  the  insolvent's  property.  The  provision  in 
the  Act,  as  to  proving  debts  after  adjudication  of  sequestration 
(sec.  122),  says  that  a  creditor  holding  a  ''  specific  security  "  on  the 
property  of  the  insolvent  may,  on  giving  up  his  security,  prove  for 
the  whole  debt  or  be  entitled  to  a  dividend  in  respect  of  the  balance 
after  giving  credit  for  the  value  of  his  security. 

[a'Beosett,  J.  The  creditor  presents  a  petition  in  a  case  in 
which  it  is  quite  useless  for  him  to  value  his  security  or  offer  to 
give  it  up,  because  the  law  takes  it  from  him  on  the  order  being 
made  absolute.  It  cannot  be  suggested  that  it  would  be  any  use 
to  anybody  to  state  it,  but,  of  course^  if  the  Act  requires  it 
it  must  be  done.] 

Further,  the  petitioner  is  not  in  possession  either  by  himself  or 
by  his  agent  of  the  goods,  the  possession  of  which  is  said  to  be  a 
security — in  fact  he  may  even  purchase  them  at  the  sheriff's  sale — 
they  are  in  cmtodia  legis :  Stratford  v.  Twynam  Qi). 

Isaacs  for  the  respondent — The  terms  of  sec.  87  do  not  require 
any  reference  to  the  definition  clauses  of  the  Act.  Sec.  B7 
gives  a  certain  statutory  right  only  if  certain  conditions  are 
complied  with — that  right  is  not  given  to  a  person  holding  a 
security  at  the  time  of  the  presentation  of  his  petition  unless  he 
either  offers  to  give  it  up  or  gives  an  estimate  of  its  value. 

[Hood,  J.  Suppose  a  petitioner  had  an  illegal  or  void  security 
at  the  time  of  presenting  his  petition,  must  he  offer  to  give  it  up 
or  estimate  its  value  ?] 

No,  for  it  would  not  be  a  legal  security.     In   this  case  it  is  of 

avail  against  the  creditors  until  the  order  is  made  absolute  or 

discharged.     During  that  time  no  other  creditor  can  touch  the 

eoods  seized. 

(h)  Jacob  418. 
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F«ci*  It  is  submitted  that  the  security  referred  to  in  sec.  87  must  be 

1892  ft   security   over   the   debtor's  property,   and    this    execution   is 

^~  according  to  the  cases  of  E'nia7iu€l  v.  Bridget  (i) ;  Lowe  v.  Bhkt- 

Kbmneby,  more  (k),  and  Watson  v.  Moirow  (Z);  clearly  a  security  over  his 

Fxparte 

TATTKB80N.     propcrty. 

[a'Beckett,  J.  Under  the  English  Act  does  not  the  creditor 
get  a  benefit  at  the  expense  of  the  estate  ?] 

Yes ;  but  at  the  date  of  the  presentation  of  the  petition,  both 
under  the  English  Act  and  our  Act,  a  "secured  creditor  "  means  the 
same  thing. 

[a'Beckett,  J.  The  very  fact  of  his  going  under  this  sub- 
section shows  the  judge  to  whom  the  petition  is  presented  that  be 
has  this  security,  if  it  be  a  security.] 

Even  if  he  stated  that  he  was  secured  in  this  way,  he  would  not 
go  far  enough ;  he  must  offer  to  give  up  the  security,  or  estimate 
its  value. 

[a'Bbgeett,  J.  Does  not  he  impliedly  offer  to  give  up  the 
security  ?  It  goes  for  the  benefit  of  the  creditors  if  he  gets  that  for 
which  he  is  applying — the  adjudication  of  sequestration  of  the 
estate.] 

That  would  be  inconsistent  with  his  express  statement  here  that 
he  is  wholly  unsecured.  If  the  order  nisi  is  refused,  the  creditor 
retains  his  security,  his  priority  over  other  creditors. 

[a'Beoebtt,  J.  If  there  is  a  security  at  the  time  of  presenUng 
the  petition,  and  if  the  provisions  of  the  Act  give  no  option  to  the 
creditor  as  to  whether  he  will  or  will  not  give  up  the  security,  bo 
that  the  trustee  could  not  exercise  the  option  which  is  given  him  in 
the  cases  of  other  creditors  valuing  their  security,  is  not  that  a 
reason  for  holding  that  in  the  particular  case  the  provisions  as  to 
valuing  the  security  are  inapplicable.] 

The  petitioner  has  still  an  option  of  either  retaining  his  security 
or  offering  to  give  it  up ;  for  as  to  the  costs  of  execution  he  has  a 
security  over  the  proceeds  of  the  insolvent  estate  in  the  hands  of  the' 
assignee  (sees.  76  and  77).  From  the  time  the  execution  is  levied 
till  the  estate  is  realised  and  himself  paid  he  has  security  for  those 
costs. 

[HiGiNBOTHAM,  C.J.     Was  this  objection  taken  below  ?] 
(t)  L.B.  9  Q.B.  286.  {k)  L.R.  10  Q.B.  486.  (Q  6  yji.B.  (L.)  1S4 
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It  was  included  in  the  notice  of  objections,  and  I  stated  to  the 
learned  judge  that  unless  it  was  admitted  I  was  prepared  to  prove 
that  the  judgment  was  for  452.  6$.  Id.,  and  costs  of  judgment 
61.  88.  lOd. 

[Woolf — ^The  objection  already  argued  was  the  only  one  dealt 
with.  It  was  taken  as  a  preliminary  objection,  and  although  there 
were  a  number  of  other  special  defences,  they  were  not  dealt 
with.] 

We  state  that  petitioner  had  security  for  the  costs,  and  the 
question  is  whether  he  had  a  proper  petitioning  creditor's  debt 
clear  of  security. 

[HioiNBOTHAM,  O.J.  Is  uot  the  right  to  the  costs  of  execution 
merely  a  preferential  claim,  not  a  security  ?] 

The  trustee  must  pay  them  before  any  preferential  claims. 
His  security  is  not  over  the  estate,  as  it  comes  into  the  trustee's 
hands,  but  over  the  proceeds  of  it  when  sold.  The  interest  of  a 
plaintiff  in  an  execution  under  which  a  sheriff  has  seized  and  is  in 
possession  of  goods  is  a  ''security"  within  the  meaning  of  the  Act: 
Slater  v.  Pinder  (w). 


F,0. 

1892 

7m  re 

Ebnnbdt, 

Sxparie 

Tattbbson. 


HiaiNBOTHAM,  G.J.  In  this  case  a  preliminary  objection  was 
taken  on  the  return  of  the  order  niai  for  sequestration  that  the 
petitioner  ought  in  his  petition  either  to  have  stated  that  he  would 
be  ready  to  give  up  his  security,  which  he  had  obtained  by  seizure 
under  B.fi.fa.  on  his  judgment,  for  the  benefit  of  the  creditors  after 
the  adjudication  of  sequestration,  or  to  have  given  an  estimate  of 
its  value,  and  that  he  had  done  neither,  and  therefore  that  his 
petition  was  not  in  accordance  with  the  provisions  of  sec.  87  of  the 
Imolvency  Act  1890.     That  section  is  as  follows  : — 

The  debt  of  the  petitioning  creditor  must  be  a  liqaidated  sum  due  at  law  or  in 
equity,  and  must  not  be  a  secured  debt  unless  the  petitioner  state  in  his  petition  that 
he  wiU  be  ready  to  give  up  such  security  for  the  benefit  of  the  creditors  after  ai^udi- 
cation  of  sequestration,  or  unless  the  petitioner  is  willing  to  give  an  estimate  of  the 
Tslne  of  his  security,  in  which  latter  case  he  may  be  admitted  as  a  petitioning 
creditor  to  the  extent  of  the  balance  of  the  debt  due  to  him  after  deducting  the  value 
80  estimated;  but  he  shall,  on  application  being  made  by  the  trustee  within  the 
prescribed  time  after  adjudication  of  sequestration,  give  up  his  security  to  such 
trustee  for  the  benefit  of  the  creditors  upon  payment  of  such  estimated  value. 

(m)  L.B,  6  Ex.,  p.  237. 
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70.  The  learned  primary  judge,  with  some  hesitation,  acceded  to 

isiii  ^^6  argument  urged  against  this  petition,  and  gave  effect  to  it,  and 

'  we  haye  now  to  say  whether  that  yiew  is  correct*     The  objects  of 

Kbnnkdf,       these  provisions  of  the  37th  section  appear  to  be,  first,  to  carry  out 

Tattbrson.      the  enactment  in  the  earlier  part  of  the  section,  that  a  compulsory 

Hi  inhoihamCJ  Sequestration  shall  not  take  place  except  upon  the  petition  of  a 

creditor  to  whom  a  sum  of  not  less  than  50t.  is  due ;  and,  secondly, 

to  secure  an  equal  distribution  of  the  whole  of  the  property  of  the 
person  sought  to  be  made  insolvent  for  the  benefit  of  the  whole  of 
the  creditors,  and  this  provision,  on  which  this  question  arises, 
must  be  viewed  in  its  relation  and  its  tendency  to  effect  those 
objects  of  the  section.  It  is  contended  that,  according  to  the 
strict  terms  of  this  section,  the  creditor  has  a  secured  debt  by 
virtue  of  the  seizure  of  the  property  of  the  debtor  under  the  fi.  fa. 
On  the  other  hand,  it  is  contended,  and,  we  think,  with  effect,  that 
this  provision  refers  to  securities  which  will  pass  to  the  trustee  or 
assignee  of  the  insolvent  if  he  be  made  insolvent,  and  which  may 
be  used  by  the  trustee  or  assignee  for  the  purpose  of  bringing  the 
claim  within  the  provisions  of  the  Act.  We  think  that  this  pro- 
vision is  not  applicable  to  the  case  of  a  debt  secured  as  this  debt 
was  secured.  The  terms  of  this  provision  expressly  apply  to  a  case 
in  which  the  trustee  can  after  an  adjudication  of  sequestration  call 
upon  the  creditor  either  to  give  up  his  security  altogether  or  to 
value  it,  and  give  the  trustee  the  option  of  purchasing  it  at  the 
value  fixed  by  the  creditor.  Now,  those  provisions  are  wholly 
inapplicable  to  this  particular  security,  admitting  it  to  be  a  security 
at  alL  For  by  t<he  terms  of  the  76th  section  of  the  Act  this  security 
-  as  soon  as  .  the  order  nisi  for  sequestration  is  signed  becomes 
suspended,  and  if  the  order  nui  be  made  absolute  the  security  is 
extinguished,  and  the  property  passes  unencumbered  into  the 
estate  and  is  divided  amongst  the  creditors.  The  objects  of  this 
provision  are  not  aided  in  any  degree  by  the  duty  which  it  is 
alleged  lies  upon  the  petitioner.  There  is  no  valid  result  following 
from  his  declaring  his  readiness  to  give  up  his  security  for  the 
benefit  of  the  creditors  after  adjudication  of  sequestration,  becaase 
the  law  provides  that  after  that  the  security,  whether  he  is  ready 
or  not,  .passes  to  the  assignee  for  the  benefit  of  the  creditors.  It  is 
said  that  a  petitioning  creditor  must  either  state  his  readiness  to 


Digitized  by 


Google 


VOL.  XVIII.]  LV  &  LVI  VICT. 

give  up  his  security  or  else  s^t  a  value  upon  it,  but  that  is  entirely 
inapplicable  to  a  case  of  this  kind,  for  the  security  here  passes 
completely  to  the  trustee  or  assignee,  and  it  is  unnecessary  that  an 
estimate  should  be  given  of  the  value  of  a  security  which  the 
creditor  has  no  power  either  to  give  up  or  to  hand  over  to  the 
trastee  upon  a  valuation,  arrived  at  by  himself.  The  express  „^ 
provisions  of  this  part  of  the  section  appear  to  us  to  be  vvhoUy  — 
inapplicable  to  the  case  of  a  secured  debt  secured  in  this  way,  viz., 
by  seizure  under  a  writ  oifi.fa,  on  a  judgment,  and  consequently 
that  those  provisions  do  not  apply  to  a  case  of  this  kind,  and  a 
petitioning  creditor  is  not  bound  in  a  case  of  this  kind  to  make 
either  of  these  statements  in  his  petition.  The  cases  which  have 
been  referred  to,  and  are  referred  to  in  the  judgment  appealed 
from,  certainly  go  to  show  that  a  debt  of  this  kind  is  a  secured 
debt,  but  they  go  no  further,  and  the  difference  between  the 
English  Bankruptcy  Act  and  our  Insolvency  Act  with  respect  to 
the  right  of  a  creditor  holding  a  security  of  this  kind  deprives  those 
cases  of  any  authority  bearing  upon  the  question  which  we  have  to 
deal  with.  We  are  of  opinion,  therefore,  that  the  decision  of  the 
learned  primary  judge  on  this  preliminary  objection  was  wrong. 
The  appeal  will  be  allowed  with  costs,  but  as  thera  are  other 
objections  to  this  order  nisi  the  case  will  be  remitted  for  rehearing, 
and  the  order  nisi  will  be  made  returnable  on  the  11th  of  Au^st. 

Solicitor  for  petitioner :  Herald. 

Solicitors  for  respondent :  Crisp,  Lewis  d  Hedderwick. 

A.  J.  A. 
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F.C.  OLEESON  V.  YEE  EEE  and  Anotheb. 

^^  GLEESON  V,  MOW  SANG  and  Othbrs. 

June  28,  29,  80.   Qaming—PoUee  Offence*  Act  1890  {No.  1126),  Par/  IV.— Keeping  a  common  gaming 
[_ '  house — Chinese  lottery — Evidence — Irregularitg  in  procedure. 

Keeping  a  hoase  for  the  parposes  of  carrying  oft  a  Chinese  lottery,  whether  inch 
house  he  used  for  the  sale  of  tickets  or  for  the  drawing  of  the  lottery,  constitutes  the 
offence  of  keeping  a  common  gaming  house  within  the  provisions  of  Part  IV.  of  the 
PoUce  Offences  Act  1890. 

Previous  to  the  hearing  of  a  charge  against  the  defendants,  another  charge  againsi 
some  of  the  defendants  had  heen  heard  by  the  same  justices.  The  defendants  were 
represented  by  counsel,  and  the  prosecuting  counsel  proposed  for  the  sake  of  conveni- 
ence that  the  evidence  of  three  Chinese  witnesses,  which  had  been  taken  on  the  hearing 
of  the  previous  charge,  should  be  read  and  admitted  as  evidence  against  the  defendants. 
Counsel  for  the  defendants  accepte<l  this  proposal,  and  thereupon  the  evidence  was 
admitted  by  the  justices. 

Seldfthat  the  evidence  was  not  wrongfully  admitted,  because  although  the  pro- 
cedure was  irregular,  and  was  not  excused  by  necessity,  yet  the  irregularity  wsi 
slight  and  unattended  by  any  unfiiir  consequences  to  the  accused,  and  was  not  such  a 
failure  or  miscarriage  of  justice  as  to  constitute  a  mis-trial. 

These  two  and  four  other  orders  nisi  to  review  decisions  of 
justices  were  argued  together. 

The  facts  and  argoments  appear  in  the  judgment. 

(7.  A»  Smyth  to  show  cause. 

Madden  and  Leon  to  move  the  rule  absolute. 

The  following  authorities  were  cited : — Rattray  v.  Roach  (a) ; 
Ah  Sue  V.  Call  (b) ;  R.  v.  Sturt^  exp.  Ah  Tack  (c) ;  Jacobs  t. 
Jennings  {d)  ;  R.  v.  Whelan  {e) ;  R.  v.  Bertrand  (/) ;  ToUett  v. 
Thomas  (g) ;  Hirst  v.  Mole'sbury  (h) ;  Jenks  v.  Turpin  (t) ;  R.  y. 
Foster  {k) ;  R.  v.  Thomhill  (J) ;  R.  v.  Crawshaw  (m). 


Cur.  adv.  vult 

(a)    16V.L.R.165. 

(g)  L.R.  6  Q.B.  513. 

(b)    12  V.L.R.  178,  at  p.  182. 

(h)   L.R.  6  Q.B.  130. 

(c)    2  V.L.R.  (L.)  108. 

(»)    13  Q.B.D.,  at  p.  680. 

(d)   1  V.L.R.  (L.)  172. 

(*)   7C.&P.494. 

(e)    3  W.  W.  A  A'B.  (L.)  7. 

(l)    8C.  &P.  576. 

(/)  L.B.  1  P.C.  620. 

(m)  BeU's  C.C.  303. 
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BEiGiNBOTHAM,  C.J.  These  and  four  other  cases  of  orders  to 
review  have  been  argued  together.  These  two  appellants  and  four 
other  Chinamen  were  arrested  in  two  Chinese  lottery  shops  under  a 
special  warrant  issued  under  sec.  57  of  the  Police  Offences  Act 
1890,  and  were  brought  before  justices.  Two  of  the  appellants, 
Yee  Eee  and  Mow  Sang,  were  thereupon  convicted  and  fined  under 
sec.  68  for  being  the  keepers  respectively  of  a  common  gaming 
house.  The  remaining  four  were  convicted  and  fined  under  the 
same  section  for  assisting  in  conducting  the  business  of  a  common 
gaming  house.  The  first  question  raised  by  these  orders  to  review 
is  whether  there  was  any  evidence  that  the  lottery  shops  in  which 
these  men  were  arrested  were  common  gaming  houses  within  the 
provisions  of  Part  IV.  of  the  Police  Offences  Act  1890.  By  sec.  50 
it  is  provided  that — 

'*  Every  house  room  office  or  place  open  kept  or  used  for  the  purposes  in  the  last 
mentioned  section  or  any  of  them  shall  be  taken  and  deemed  to  be  a  common  gaming 
house.'* 

The  preceding  section  (49)  prohibits  the  opening,  keeping, 
or  using  of  any  house,  office,  room,  or  other  place  for  the  purpose — 

(1)  of  the  owner,  occupier,  keeper  thereof,  or  any  person  using  the 
BBxae,  ''betting  with  persons  resorting  thereto";  or  for  the  purpose 

(2)  of  any  money  or  valuable  thing  being  received  by  or  on  behalf 
of  such  owner,  occupier,  keeper,  or  person  as  aforesaid,  as  or  for  the 
consideration  of  any  assurance,  undertaking,  promise,  or  agreement 
to  pay  or  give  thereafter  any  money  or  valuable  thing  on  any  event 
or  contingency  of  or  relating  to  any  horse  race  or  other  enumerated 
games.  The  section  proceeds  to  declare  that  every  house,  office, 
room,  or  other  place  open,  kept,  or  used  for  the  purposes  aforesaid, 
or  any  of  them,  is  a  common  nuisance  and  contrary  to  law. 

It  has  been  contended  that  the  purpose  of  ^*  betting,*'  which  is 
the  first-mentioned  purpose  in  this  section,  is  limited  to  the  games 
enumerated  in  the  latter  part  of  the  section  describing  the  purposes 
secondly  mentioned.  None  of  the  games  here  enumerated  is  an 
unlawful  game  in  the  sense  of  being  expressly  or  by  necessary 
implication  prohibited  by  law.  The  game  played  in  the  cases  now 
under  consideration  was  a  lottery  within  the  meaning  of  sec.  87  of 
the  Police  Offences  Act  1890,  and  is  prohibited  by  law.  The 
argument,  then,  is  that  these  two  lottery  shops  are  not  common 
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F.c;  gaming  houses  because,  although  they  were  kept  and  need  for  the 

1S92  purpose  of  betting  with  persons  resorting  thereto,  the  betting  was 

O    Ksov       ^^  ^^  unlawful  game,  and  not  in  any  of  the  lawful  games  specially 

«•  enumerated  in  sec.  49.     This  contention  is  substantially  the  same 

'  as  was  raised  and  overruled  in  Jacobs  v.  Jennings  (n).      It  is  not 

V.  warranted,   in   my  opinion,  by  the  proper  meaning  of  the  word 

*      "  betting,"  or  by  its  use  in  the  place  where  it  is  found  in  this 

Higitihotham,c.J.  gectiou,  according  to  the  true  construction  of  the  section,  "  Betting" 
means  a  laying  on,  a  staking  or  pledging,  something  in  a  game 
or  contest.  The  game  in  which  betting  takes  place  may  be  a  lawful 
or  an  unlawful  game.  Gaming  may  be  unlawful  either  by  reason 
of  the  game  itself  being  prohibited  by  law,  or  by  reason  of  the  game, 
although  not  unlawful,  being  carried  on  in  an  unlawful  place.  In 
like  manner  ''  betting "  is  not  in  itself  and  in  all  cases  unlawful, 
but  it  is  unlawful  if  it  is  carried  on  in  a  manner  or  in  a  place 
prohibited  by  law.  The  intention  of  the  Legislature  in  this  sec.  49 
and  the  following  sections  is,  in  my  opinion,  clear  and  clearly 
expressed.  The  Legislature  does  not  attempt  to  prohibit  ^'betting  *' 
generally  by  all  persons  in  all  places,  but  it  does  prohibit  betting 
absolutely  on  any  event  or  contingency  of  any  game,  lawful  or 
unlawful,  when  the  betting  is  carried  on  by  certain  persons  in 
certain  places,  and  it  does  this  by  making  the  persons  liable  to 
punishment  and  by  declaring  the  place  to  be  a  common  nuisance 
and  a  common  gaming  house.  There  was  evidence  that  these  two 
lottery  shops  were  kept  and  used  for  the  purpose  of  betting  on  an 
unlawful  game,  namely,  a  lottery,  and  that  they  were,  consequently» 
common  nuisances  and  common  gaming  houses.  The  first 
objection  to  this  conviction  therefore  fails. 

It  appeared  by  the  evidence  that  the  lottery  money  was  paid, 
and  that  the  tickets  were  issued  to  players  in  the  lottery  shops, 
and  that  the  lottery  was  drawn,  and  the  vnnning  characters  were 
marked  ofif  in  another  house  called  the  ''  bank ; "  and  it  was 
contended  further,  that,  under  these  circumstances,  the  ''bank" 
alone,  and  not  the  lottery  office,  was  a  common  gaming  house,  and 
that  the  keepers  and  conductors  of  the  ''  bank  "  are  alone  liable 
under  sec.  68.  But  I  think  that  any  house  or  room  in  which  any 
necessary  part  of  the  business  of  the  lottery  is  carried  on,  and  the 
(•)  1  V.L.R.  (L.)  172. 
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keeper  and  conductors  of  any  such  house  or  room,  are  within  the  f.c. 

proTisions  of  the  section.     This  objection  also  fails. 

Previously    to    the    hearing   of   the   charges   against   the   six 

defendants,  another  charge  against  the  keeper  and  conductors  of  the 

"bank"  had  been  heard  by  the  same  justices.     The  six  defendants 

were  represented  by  counsel  or  solicitors,  and  it  was   proposed 

by  the  counsel  for  the  prosecution,  for  the  sake  of  convenience, 

that  the  evidence  of  three  Chinese  witnesses,  which  had  been  taken  ^*9ii^o^^^^»C.J, 

on  the  earlier  hearing,  should  be  read  and  received  as  evidence 

against   the   defendants.      This   suggestion  was  accepted  by  the 

counsel  and    the   solicitors   for  the   accused,  and  thereupon  the 

evidence    was    admitted   by    the  justices.      The  alleged   wrongful 

admission   of  this   evidence   forms    the    second    ground    of    the 

present   order   nisi   to    review.      In   Regina   v.    Bertrand    (o)  it 

was  observed    with    reference  to  a  similar   course  taken  in  that 

case  at  the  request  of  the  prisoner  and  his  counsel,  and  with  the 

consent  of  the  counsel  of  the  Crown,  that 

**  It  is  a  mistake  to  consider  the  question  only  with  reference  to  the  prisoner. 
Tlie  object  of  a  trial  is  the  administration  of  justice  in  a  course  as  free  from  doubt  or 
chance  of  miscarriage  as  merely  humnn  administration  of  it  can  he — not  the  interests 
of  either  party.  This  remark  very  mucii  lessens  the  importance  of  a  prisoner's  con- 
sent, even  when  he  is  advised  by  counsel,  and  substantially,  not  of  course  literally, 
siBmis  tlie  wisdom  of  the  common  understanding  in  the  profession  that  a  prisoner 
can  cont^ent  to  nothing.  ....  Their  lordships  do  not  pronounce  that  anything 
amounting  in  law  to  a  mis-trial  can  be  fairly  charged  on  the  course  pursued. 
Neither,  of  course,  do  they  intend  to  press  their  remarks  in  cases  where  a  necessity 
exists  (which  is  not  alleged  here),  nor  to  the  literal  and  entire  exclusion  of  the  read- 
ing any  part  of  the  evidence  with  the  guards  used  on  this  occasion.  The  part  may 
be  so  unequivocally  formal,  or  so  shoi*t,  as  to  make  their  remarks  inapplicable,  but 
their  lordships  do  not  hesitate  to  expresi  their  anxious  wish  to  discourage  generally 
the  mode  of  laying  the  evidence  before  the  jury,  which  was  adopted  on  this  trial." 

We  entirely  concur  in  the  wisdom  of  these  remarks,  and  have 
recently  given  efifect  to  them  in  a  case — Rattray  v.  Roach  (p) — where 
both  parties  consented  to  a  conviction  being  entered  against  the 
accused  although  no  evidence  had  been  given,  with  a  view  of 
obtaining  by  this  highly  irregular  means  the  opinion  of  this  Court 
on  a  question  of  Inw.  In  the  present  case,  however,  although  the 
procedure  was  irregular,  and  was  not  excused  by  necessity,  we  are 
of  opinion  that  there  was  not  siich  a  failure  or  miscarriage  of 
jastice  as  constituted  a  mis-trial.     We  do  not  approve  of  the  course 

(o)  L.R.  1  P.O.,  at  pp.  634-6.  (p)  16  V.L.R.  166. 
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F.o.  that  was  suggested  to  and  adopted  by  the  justices,  and  our  decision 

1892  must   not  be  taken  as  a  precedent  in  future  cases;    but  in  the 

Glbbbon  circumstances  of  this  case  we  think  that   the  irregularity  being 

V-  slight,  and  unattended  by  any  unfair  consequences  to  the  accused, 

Glbbson  should  not  be  allowed  to  avoid  the  decision,  and  that  a  rehearing 

I*-  of  the  charges  is  not  necessary. 

Mow  Sang.  ^  "^ 

On  both  grounds  of  the  orders,  therefore,  the  appellants  haye 

yt«  ot  am,  ,  .  fj^jig^  ^Q  support  their  objections  to  these  convictions.     The  orders 
to  review  will  be  discharged  with  costs. 

HoLROTD,  J.  The  defendant  Yee  Kee  was  convicted  of  being 
the  keeper,  and  the  defendant  Ah  Lum  of  assisting  in  conducting 
the  business,  of  a  common  gaming  house.  The  house  kept  by 
Yee  Eee  was  used  for  the  sale  of  tickets  for  Chinese  lotteries.  A 
Chinese  lottery  is  a  game  of  pure  chance,  but  one  in  which  the 
chances  are  vastly  more  favourable  to  the  bankers  or  other  persons 
by  whom  the  game  is  managed  than  to  the  rest  of  the  players. 
The  game  consists  of  two  parts.  Selling  the  tickets  is  one  part, 
and  an  important  part  of  the  game.  Tickets  that  are  for  sale  are 
inscribed  with  a  certain  number  of  Chinese  characters,  and  on 
every  ticket  that  is  purchased  ten  of  these  characters  have  to  be 
cancelled  or  defaced,  either  by  the  purchaser  or  by  anybody  whom 
he  allows  to  perform  the  operation  for  him.  Each  such  ticket  is 
distinguished  by  the  number  of  the  bank  and  the  day  of  the  month 
in  figures.  Paying  sixpence  for  his  ticket,  and  marking  off  the 
characters,  is  all  the  play  the  purchaser  has  to  do,  except  that  on 
the  very  rare  occasions  when  he  wins  he  comes  to  the  shop  at  which 
he  bought  his  ticket  to  receive  his  money.  How  the  drawing  of  the 
lottery,  which  is  called  drawing  the  bank,  is  conducted  the  evidence 
does  not  disclose ;  but  in  this  case,  whatever  the  process  may  be,  it 
took  place  in  another  house.  Ah  Lum  disposed  of  the  tickets  and 
took  the  money  for  them,  and  marked  off  on  corresponding  tickets 
the  characters  cancelled  by  the  purchasers,  and  these  corresponding 
tickets  for  each  bank  were  carried  away  to  the  house  where  the 
drawing  was  done,  and  when  that  was  finished  the  winning  tickets 
were  brought  back  to  Yee  Kee's.  Neither  house,  so  fiEtr  as  the 
proof  went,  was  used  for  playing  the  whole  game ;  but,  as  it  seems 
to  me,  each  house  was  used  for  playing  at  the  game,  and  from  the 
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nature  of  the  game  such  a  use  would  make  each  a  common  gaming 
house.  Every  man  who  performs  his  part  in  any  game  plays  at  the 
game,  and  the  players  who  staked  their  sixpences  at  Yee  Kee's 
played  at  the  game  there  or  nowhere.  I  doubt  if  a  Chinese  lottery 
is  included  in  the  class  of  games  specified  in  sec.  49  of  the  Police 
Offences  Act  1890,  or  if  paying  for  a  ticket  constitutes  betting 
within  the  meaning  of  that  section.  On  the  second  ground  on 
which  the  order  to  review  was  obtained  I  concur  with  the  Chief 
Justice. 

HiGiNBOTHAM,  C.  J.,  read  the  judgment  of  Hodges,  J.  I  desire 
to  express  in  as  few  wordt  as  possible  my  reason  for  concurring  in 
the  conclusion  arrived  at  by  the  Chief  Justice  and  by  my  brother 
Holroyd.  Yee  Kee  has  been  convicted  under  sec.  58  of  the  Police 
Offences  Statute  1890  of  being  the  keeper  of  **  a  common  gaming 
house,*'  and  it  is  contended  on  his  behalf  that  there  is  no 
evidence  that  the  house  he  kept  was  "  a  common  gaming  house." 
There  is  no  real  dispute  as  to  his  having  kept  a  certain 
house,  or  as  to  what  was  done  in  that  house ;  the  dispute  is  as  to 
whether  what  was  done  in  the  house  makes  the  house  a  common 
gaming  house  within  the  meaning  of  the  58th  section  of  the  Police 
Offences  Statute.  That  section  speaks  of  **  the  said  gaming 
house."  These  words  refer  us  back  to  the  previous  section,  which 
deals  with  **  a  complaint  made  before  a  justice  on  oath  that  there  is 
reason  to  suspect  any  house,  room,  premises,  or  place  to  be  kept 
or  used  as  a  common  gaming  house.''  Consequently,  the  words 
**  8aid  gaming  house "  in  sec.  58  include  substantially  any 
''common  gaming  house"  within  the  meaning  of  the  Act.  Sec.  "49 
enacts  that — 

"No  boose  office  room  or  other  place  shall  be  opened  kept  or  used  for  the 
purpose  of  the  .  .  .  keeper  thereof  .  .  .  betting  with  persons  resorting 
thereto  or  for  the  purpose  of  any  money  .  .  .  being  received  bj  or  on  behalf  of 
BQcb  .  .  .  keeper  .  .  as  or  for  the  consideration  for  any  assurance  .  • 
to  pay  or  give  thereafter  any  money  ...  on  any  event  or  contingency  of  or 
relating  to  any  horse  race  or  other  race  fight  game  sport  or  exercise  .  .  .  and 
every  house  office  room  or  other  place  opened  kept  or  used  for  the  purposes  aforesaid 
or  any  of  them  is  hereby  declared  to  be  a  common  nuisance  and  contrary  to  law." 

Then  sec.  50  declares  that — 

"  Every  house  room  office  or  place  opened  kept  or  used  tor  the  purposes  in  the  last 
mentioned  section  or  any  of  them  shall  be  taken  and  deemed  to  be  'a  common 
gaming  house.'  ** 
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Therefore,  if  the  premises  kept  by  the  appellant  were  **  opened, 
kept,  or  used*'  for  any  of  the  purposes  mentioned  in  sec.  49,  the 
place  was  a  *'  common  gaming  house  "  within  the  meaning  of  the 
Police  Offences  Statute  1890.  The  appellant  objects  that  sec.  49 
only  applies  to  betting  on  '*  any  horse  race  or  other  race  fight 
game  sport  or  exercise."  This  contention  is  contrary  to  the  view 
expressed  by  the  Full  Court  in  Jacob  v.  Jennings  (g).  I  see  no 
reason  to  doubt  the  correctness  of  the  decision  in  that  ease.  In  my 
opinion  that  decision  is  in  accord  with  the  grammatical  construction 
of  the  section,  and  no  sufficient  reason  has  been  adduced  to  lead  me 
to  think  that  the  Legislature  did  not  mean  what  it  has  said. 

It  was  then  urged  for  the  appellants  that  what  took  place  in 
this  case  was  not  '*  betting."  What  took  place  may  be  shortly 
stated  in  this  way  :  Appellant  kept  a  shop.  In  this  shop  he  sold 
to  as  many  as  liked  to  buy,  for  6d.  each,  tickets  with  tweni; 
Chinese  characters  on  them.  The  purchaser  crossed  out  ten 
of  these  characters.  If  eight  of  these  so  crossed  out  corre- 
sponded with  eight  crossed  out  on  a  similar  ticket  drawn  out  of 
what  is  called  a  bank,  the  appellant  paid  the  purchaser  21L  This 
I  take  to  be  the  purchaser  betting  6d.  to  21{. — that  he  in  striking 
out  ten  characters  will  strike  out  eight  of  the  same  that  are  strack 
out  on  the  ticket  in  the  bank.  If  this  be  not  betting,  I  am  afraid 
I  do  not  know  what  betting  is.  I  am  therefore  of  opinion  that' 
these  premises  were  used  by  the  appellant  for  the  purpose  of 
his  betting  with  persons  resorting  thereto  within  the  meaning 
of  sec.  49,  and  that  the  premises  were  therefore  a  common 
gaming  house  within  the  meaning  of  sec.  50,  and  consequently 
of  sec.  68.  As  to  the  impropriety  of  conducting  an  investiga- 
tion in  the  manner  in  which  this  was  conducted,  I  have  nothing 
to  add  to  what  has  been  said  by  the  Chief  Justice,  and  am 
therefore  of  opinion  that  the  appeal  should  be  dismissed. 

For  similar  reasons  the  other  appeals  should,  in  my  opinion,  be 
dismissed. 


Solicitors  for  the. appellants :  Janiiesim;  Lyons  d  Turner. 
Solicitor  for  the  respondent :  Guinness^  Crown  Solicitor. 


iuF.K. 


(2)  1  V.L.R.  (L.)  172. 
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Practice — Order  LXF.,  r.   12 — Taxation  of  costs — Action   whether  founded  on 
contract  or  tort. 

A  contractor  brou^^ht  an  action  against  an  architect  for  dishonest! j,  corruptly, 
and  fnindnlently  withholding  from  him  the  final  certificate  under  the  contract.  The 
jury  having  g^ven  a  verdict  for  a  sum  less  than  50/.,  tlie  taxing  master,  upon  taxation, 
held  tliat  the  action  was  not  founded  on  contract  within  the  meaning  of  Order  LXV., 
r.  12,  and  that  the  plaintiff  was  not  restricted  to  County  Court  costs. 

Held,  by  the  Full  Court  (affirming  Williams,  J.),  that  the  diBcision  of  the  taxing 
master  was  correct,  and  thai  the  action  not  being  founded  on  contract,  Order  LXV., 
r.  12,  did  not  apply. 

Review  of  taxation. 

The  action  was  brought  by  a  contractor  against  an  architect, 
and  the  claim  was  for  dishonestly,  corruptly,  and  fraudulently 
having  withheld  from  the  plaintiflF  a  final  certificate.  The  taxing 
officer  treated  this  as  an  action  of  tort,  and  not  of  contract,  and 
held  that  therefore,  under  Order  LXV.,  r.  12  (a),  the  plaintiff  was 
not  precluded  from  having  his  costs  taxed  on  the  higher  scale. 
From  this  decision  the  defendant  now  appealed. 

Kilpatrick  in  support — This  is  an  action  founded  on  contract ; 
it  is  founded  on  an  implied  tripartite  contract  between  the  employer, 
the  contractor,  and  the  architect.  The  architect  is  chosen  by  the 
employer,  and  accepts  certain  duties  in  carrying  out  the  contract. 
One  of  those  duties  is  to  act  honestly,  and  fairly  to  the  contractor  in 
the  course  of  carrying  on  the  work  under  the  contract  which  the 
architect  is  employed  to  supervise  by  his  employer.  If  the  archi- 
tect fails  to  carry  out  this  duty,  then  an  action  lies  against  him  on 
his  implied  contract  to  do  so. 

Mitchell,  for  the  plaintiff,  to  oppose — This  is  not  an  action 
fomided  on  contract,  it  is  one  of  tort ;  it  is  only  maintainable  if 
fraud  be  proved.     Where  a  person  has  been  guilty  of  fraud,  then 

(a)  Order  LXV.,  r.  12 : — **  In  actions  than  he  would  have  been  entitled  to  had 

founded  on  contract,  in  which  the  plain-  he  brought  his  action  in  a  County  Court, 

tiff  recovers,  by  judgment  or  otherwise,  a  unless    the    court    or   judge    otherwise 

sum  (exclusive  of  costs)   not  exceeding  order." 
^.j  he  shall  be  entitled  to  no  more  costs 
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F.c.  whether  there  is  auy  contractual  relation  or  not  between  him  and 

10^2  ^^^  pai'fcy  injured  an  action  for  damages  will  lie.     It  must  be  shown 

that  this  is  necessarily  an  action  founded  on  contract. 

The  following  authorities  were  cited :  Stevenson  v.  Watson  (h) ; 
Denma7i,  J,,  at  p.  160 ;  Bryant  v.  Herbert  (c) ;  Pantifex  v.  Mid- 
land Railway  Co.  (d);  Thomson  v.  Equitable,  etc.  Society  («); 
Youn<f  V.  Ballarat  Water  Commissioners  (/) ;  Young  v.  Bagge  (g); 
Addison  on  Contracts  (9th  ed.),  892;  Bullen  <Jt  Leake  (3rd  ed.), 
pp.  57,  59,  554 ;  Fleming  v.  Manchester,  etc,  Railway  Co,  Qi) ; 
Pappa  V.  Rose  (i) ;  Tharsis  Sulphur,  etc.,  Co.  v.  Loftvs  (A). 

Cur.  adv.  vuU. 

Williams,  J.  This  was  an  application  on  behalf  of  the 
defendant  to  order  a  review  of  the  taxation  of  the  costs  in 
the  action.  The  action  was  one  by  the  contractor  against  an 
architect  under  a  contract  with  the  employer.  The  claim  against 
the  architect  was  for  having  dishonestly,  corruptly  and  fraudulently 
withheld  from  the  plaintiff  the  final  certificate.  The  taxing 
officer  treated  that  as  an  action  not  founded  on  contract  but  as  an 
independent  action  of  tort.  It  was  contended  that  it  was  an 
action  founded  on  contract  within  the  meaning  of  Order  LXV., 
r.  12,  and  that  therefore  the  plaintiff  should  recover  no  more  costs 
than  he  would  have  been  entitled  to  if  he  had  brought  his  action 
in  the  County  Court. 

The  first  question  to  be  ^considered  is  what  is  the  meaning 
of  the  words  "founded  on  contract'*  in  Order  LXV.,  r.  12.  I 
agree  with  counsel  that  these  words  have  to  be  given  a  wide 
interpretation.  These  words  do  not  mean  the  same  thing  as 
" action  q/" contract."  I  think  the  words  "founded  on  contract*' 
mean  founded  on  a  contract  inter  partes.  In  this  case,  applying 
that  principle,  this  would  be  an  action  founded  on  a  contract 
between  the  contractor  and  employer.  Then  Mr.  Kilpatrick 
contended   that,  assuming   that   that   was   the   limitation,  there 

(&)    4  C.P.D.  148.  ig)  4  V.L.R.  (L.)  519. 

(c)    3  C.P.D.  189  and  389.  (A)  4  Q.B.D.  81. 

(rf)    3  Q.B.I).  23.  (t)  L.R.  7C.P.  32. 

\e)    14  V.L.R.  255.  (*)  L.R.  8  C.P.  1. 
(y)  4  V.L.R.  (L.)  306. 
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was  a  contract  here  and  in  all  this  class  of  cases,  between  the 
contractor  and  the  architect,  and  that  this  action,  though  it  sounds 
ill  tort,  is  really  an  action  for  breach  of  contract,  and  that  it  is 
founded  on  contract  though  the  claim  charges  the  defendant  with 
having  fraudulently  withheld  the  certificate.  Counsel  contended 
that  this  claim  meant  that  the  defendant  had  not  honestly  performed 
the  functions  he  contracted  to  perform  under  the  contract.  I 
believe  it  has  never  been  decided  what  is  the  nature  of  this  class 
of  action.  It  is  only  necessary  to  refer  to  the  case  of  Stevenson  v. 
Watson  (1)  to  show  that  up  to  that  date  the  point  had  not  been 
decided.  Denman,  J.,  there  says :  "  I  think  therefore  that  the 
parties  have  trusted  to  him,  and  that  from  the  beginning  he 
must  exercise  his  functions  fairly  and  honestly  between  them,  and 
that  if  he  violates  that  duty  he  is  liable  to  an  action.  If  he  honestly 
performs  them  then  he  honestly  performs  his  bargain,  if  it  be  a 
bargain,  or  his  duty,  if  it  be  a  duty,  arising  from  the  acceptance  of 
the  functions  and  the  parties  must  abide  by  it."  That  shows  that 
in  that  learned  judge's  opinion  it  was  not  at  all  clear  whether  the 
action  arose  out  of  an  implied  contract  between  the  contractor  and 
architect,  or  whether  it  was  an  action  founded  on  a  duty  which  was 
cast  upon  the  architect  by  reason  of  a  contract  between  him  and  the 
architect's  employer.  I  think  it  is  "necessaiy  now  to  decide  this 
point,  because  if  the  foundation  of  this  action  is  the  implied  contract 
between  the  architect  and  employer,  then  I  am  inclined  to  think, 
though  I  have  great  doubt,  that  this  case  would  fall  within  the  rule 
referred  to.  For  the  same  reason  I  am  inclined  to  think  that 
actions  brought  against  a  doctor  where  the  doctor  undertakes  to 
perform  a  certain  operation  for  the  patient,  would  be  actions  founded 
on  contract,  on  a  contract  between  the  doctor  and  patient  that  the 
former  would,  with  reasonable  skill,  perform  the  operation.  If 
that  class  of  case  should  arise  again,  I  think  it  would  come  within 
the  meaning  of  this  rule.  I  was  very  much  pressed  with  the 
argument  that  this  was  an  action  founded  on  contract.  It  was 
contended  that  the  architect  by  allowing  himself  to  be  named 
as  architect  in  the  contract,  and  by  accepting  certain  duties 
under  the  contract  and  performing  those  duties,  entered  into  a 
contract  with  the  employer  and  the  contractor  that  so  long  as  he 

(I)  4  C.P.D.,  p.  162. 
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remained  the  architect  under  that  contract  (of  course  there  is  no 
obligation  to  fulfil  that  positit)n  from  the  beginning  to  the  end  of 
of  the  work)  but  so  long  as  he  remained  the  architect  under  that 
contract  and  continued  to  perform  the  functions  under  the  contract, 
he  bargained  to  perform  those  duties  honestly  both  with  the  employer 
and  contractor,  and  it  was  urged  that  this  action  was  one  brought 
against  him  for  having  dishonestly  performed  that  contract.  I  have 
come  to  the  conclusion  chiefly  upon  the  ground  that  the  words 
**  founded  on  contract "  relate  to  a  contract  inter  partes,  that  the 
contract  in  this  case  is  one  between  the  contractor  and  employer. 
There  is  also,  no  doubt,  a  contract  between  the  architect  and 
employer,  and  the  architect  is  paid  by  the  employer  and  is  employed 
by  him.  It  is  a  sort  of  double-barrelled  contract  between  employer 
and  architect  and  employer  and  contractor.  I  cannot  see,  and  I 
caimot  satisfy  myself  that  there  is  any  contract  between  the 
architect  and  contractor  so  as  to  bring  this  case  within  the  meaning 
of  rule  12.  There  is  a  duty  cast  upon  the  architect  by  reason  of 
his  contract  with  the  employer  and  by  reason  of  the  position  which 
he  occupies  under  the  contract  with  the  employer  to  perform  his 
duties  honestly  to  all  parties  interested  in  the  performance  of  those 
duties  under  the  contract.  The  contractor  is  one  of  those  parties, 
and  if  he  suffers  damage  by  reason  of  the  dishonest  performance  of 
that  duty  the  architect  is  liable  in  damages.  I  think  that  that 
shows  that  the  action  is  not  one  founded  on  contract ;  it  is  an 
action  independent  of  contract.  There  is  no  contract  whatsoever 
between  the  contractor  and  architect,  and,  therefore,  the  rule  does 
not  apply.  It  is  a  matter  over  which  I  have  felt  a  great  deal  of 
doubt,  and,  under  all  the  circumstances,  I  shall  dismiss  the  summons 
without  costs. 

W.  H.  II. 


From  this  decision  the  defendant  appealed  to  the  Full  Court. 

Kilpatrick  for  the  defendant  appellant. 

Mitchell  for  the  plaintiff  respondent. 

The  arguments  suf^ciently  appear  in  the  report  of  the  hearing 
before  the  learned  primary  judge. 
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HiGiNBOTHAM,  C.J.  The  question  raised  by  this  motion  is 
whether  this  is  an  action  founded  on  contract  within  Order  LXV., 
r,  12,  so  as  to  require  taxation  of  costs  on  a  particular  scale. 

It  has  been  contended  by  Mr.  Kilpatrick  with  considerable 
ingenuity  that  tijis  action,  although  it  purports  to  be  an  action  for 
fraudulently,  dishonestly,  and  corruptly  withholding  from  the  plaintiff 
a  certain  final  certificate,  is  in  reality  an  action  founded  upon  .an 
implied  tripartite  contract  between  the  ein[)loyer,  the  contractor, 
and  the  ai-chitect.  No  direct  authority  was  cited  in  support  of  that 
contention,  and  I  do  not  think  that  any  authority  could  be  cited 
which  would  show  that  an  architect  under  an  ordinary  building 
contract  stands  in  any  contractual  relation  with  the  contractor. 
There  is  a  contract  between  the  employer  and  the  contractor,  and 
there  is  also  a  contract  between  the  employer  and  the  architect,  and 
the  contractor  is  entitled  under  his  contract  with  the  employer  to 
receive  payment  in  certain  cases  upon  the  certificate  to  be  given  by 
the  architect,  but  that  right  of  the  contractor  to  be  paid  by  the 
employer  on  the  certificate  of  the  architect  does  not  arise  out  of  any 
implied  contract  between  the  architect  and  the  contractor.  The 
class  of  cases  which  has  given  rise  to  this  question  is  dealt  with  in 
Boorman  v.  Brown  (m),  which  clearly  points  out  that  in  certain 
cases  actions  of  tort  may  be  founded  on  contract.  At  p.  525  of  the 
report  Tindal,  C.J.,  says  "  That  there  is  a  large  class  of  cases  in 
which  the  foundation  of  the  action  springs  out  of  privity  of  contract 
between  the  parties,  but  in  which,  nevertheless,  the  remedy  for  the 
breach  or  non- performance  is  indifferently  either  assumpsit  or  case 
upon  tort,  is  not  disputed."  Then  after  giving  a  number  of 
instances,  and  referring  to  two  cases,  the  learned  Chief  Justice 
continues,  at  p.  526 : — "  The  principle  in  all  these  cases  would 
seem  to  be  that  the  contraet  creates  a  duty,  and  the  neglect  to 
perform  that  duty,  or  the  nonfeasance,  is  a  groun<l  of  action  upon  a 
tort."  The  right  in  that  class  of  cases  then,  to  bring  an  action  on 
tort,  is  confined  within  the  same  limits  as  the  right  to  bring  an 
action  on  contract.  The  tort  must  be  committed  between  the  same 
parties  between  whom  the  contract  is,  and  there  is  no  authority  to 
show  that  a  person  can  bring  an  action  of  torj)  arising  out  of  a 
contract   to   which   he  himself  is  not   a  party.      Actions  against 

(w)  3  Q.B.  511. 
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F.o.  architects  alone  have  been  of  recent  introduction.     Originally  it 

1892  was  supposed  that  a  contractor  could  only  sue  an  architect  by  alleg- 

ing and  proving  collusion  between  the  architect  and  the  employer, 
»•  but  the  case  of  Young  v.  Bagge  (n)  decided  that  an  action  could  be 

'         brought  against  an  engineer  independently  of  his  employer  upon 

Biginhotham,aJ,  ^^.^^^  ^^  ^^  contractor  that  the  engineer  dishonestly  neglected  to 
parform  his  duty  as  engineer,  even  though,  as  was  considered  in 
that  case,  the  engineer  had  not  been  acting  in  collusion  with  the 
employer.  In  that  case  no  collusion  was  alleged,  and  the  declara^ 
tion  was  demurred  to  on  that  ground,  but  the  Court  said  that  since 
fraud  was  averred  it  was  not  necessary  that  collusion  between  the 
employers  and  the  engineer  should  be  alleged,  but  that  the  engineer 
alone  was  liable  on  the  charge  of  fraud,  and  that  points  out  the 
basis  on  which  this  action  was  brought.  This  action  is  not  founded 
on  any  contract  between  the  contractor  and  the  architect.  It  is  an 
action  brought  purely  for  the  wrong  done  by  the  architect  to  the 
contractor  in  the  discharge  by  the  former  of  his  duties  arising  out 
of  his  employment  as  architect.  His  contract  binds  him  to  his 
employer  to  carry  out  these  duties.  His  duty  to  the  contractor 
springs  out  of  his  position  as  architect,  and  he  is  liable  for  dis- 
honestly and  fraudulently  refusing  to  carry  out  those  duties.  In 
that  view  I  think  this  action  is  founded  entirely  upon  wrong  or 
tort,  and  this  appeal  must  be  dismissed  with  costs. 

HoLROYD,  J.  I  concur  entirely  with  the  learned  Chief  Justice. 
The  case  of  Young  v.  Bagge  (n)  is  a  clear  authority  to  show  that 
an  action  of  tort  will  lie  under  circumstances  similar  to  the  present, 
independently  of  any  contract  or  supposed  contract  between  tbe 
architect  and  the  contractor.  The  decision  in  that  case  proceeded 
upon  the  authority  of  Pasley  v.  Freerflan  (o),  which  is  also  one  of  the 
cases  contained  in  Smith's  Leading  Cases  (6th  ed.),  p.  68,  and  there 
commented  upon,  and  that  case  establishes  clearly  that  where  there 
has  been  fraud  of  any  kind  committed  by  which  another  person  has 
sustained  damage,  an  action  of  tort  will  lie,  and  it  matters  not 
whether  there  is  any  contract  out  of  which  a  duty  arises  upon 
which  an  action  of  tort  would  have  lain.     It  is  immaterial  whether 

(»)  4  V.L.R.  (L.)  616.  (o)  3  T.R.  61. 
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there  was  any  contract  or  not  between  these  parties.  The  simple 
fact  that  there  has  been  fraud,  and  damage  arising  out  of  that  fraud, 
gives  a  right  of  action,  and  that  seems  to  me  to  be  this  case.  The 
pleadings  formally  state  the  facts  of  the  case  and  then  go  on  to 
allege  that  the  defendant  fraudulently  withheld  his  certificate. 
Now  fraud  of  that  kind  has  been  held  to  be  equivalent  to  any  other 
fraud  for  the  purpose  of  giving  a  right  of  action,  and  even  supposing 
the  plaintiff  in  this  case  had-  another  right  of  action,  that  would  not 
deprive  him  of  this  right  of  action.  But  in  this  case  we  do  not 
think  that  the  plaintiff  had  any  other  right  of  action  upon  any  other 
ground.  I  therefore  think  that  the  decision  appealed  from  was 
right,  and  this  appeal  must  be  dismissed  with  costs. 


P.O. 

1892 
Wbidgway 

V, 

Dxjuv. 
Holrojfdf  J. 


Hood,  J.  I  think  it  clear  that  Order  LXV.,  r.  12,  only  relates 
to  cases  of  actions  between  the  parties  to  a  contract,  and  therefore 
the  appellant's  case  must  depend  upon  the  supposition  that  there  is 
an  implied  contract  between  himself  and  the  respondent,  but  in  my 
opinion  no  contract  can  be  implied  from  the  relationship  between 
these  parties.  Where  there  is  no  express  contract  the  law  will  only 
imply  one  when  it  is  reasonable  to  suppose  that  the  parties  intended 
to  make  an  agreement,  and,  if  they  had  had  the  opportunity  of 
putting  their  agreement  into  writing  or  words,  would  have  done  so. 
Here,  to  my  mind,  it  is  nonsensical  to  think  that  the  architect  and 
contractor  would  have  made  such  a  contract  as  that  suggested, 
which  would  be  equivalent  to  the  contractor  saying  to  the  architect: 
"  I  will  enter  into  a  contract  with  this  employer  if  you  will  agree 
not  to  be  a  rogue."  I  do  not  think  that  this  is  a  contract  which  it 
would  be  reasonable  to  imply,  and  I  agree  that  the  foundation  of 
this  action  is  tort  and  not  contract. 


Solicitors  for  the  plaintiff :  Weatley  d  Dale. 
Solicitor  for  the  defendant :  Rohb. 


L.  H.  M. 
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1892  LANGLEY  v.  LANG  LEY. 

June  28. 

July  18.  Husband  and  wife — Marriage  Act  1890  {No,  1166),#.98— i)/#.vo/«^«o«  of  marriage- 

Marriage  settlement — Variation  of — Power  of  appointment. 


A'Becketl,  J, 


An  order  extinguishing  the  hushnncVs  power  of  a})pointinent,  given  by  marriage 
settlement  to  himself  and  his  wife  jointly  during  their  joint  lives,  or  to  the  survivor 
alone,  is  an  order  "  with  reference  to  the  application  of  the  whole  or  a  portion  of  the 
property  settled"  within  the  words  of  sec.  98  of  the  Marriage  Act  1890  (No.  1166). 

Where  hy  marriage  settlement  of  the  wife's  property  the  husband  and  wife  were 
given  a  joint  power  of  appointment  by  deed  during  their  joint  lives,  and  a  power  of 
appointment  by  deed  or  will  was  given  to  the  survivor  in  favour  of  the  children  of 
the  marriage,  the  Court,  after  a  final  decree  for  dissolution  of  marriage  obtained  on 
the  petition  of  the  wife,  ordered  the  marriage  settlement  to  be  varied  so  as  to  give  the 
wife  the  same  power  of  appointment  as  if  the  husband  were  dead. 

Petition  for  the  variation  under  sec.  98  of  the  Marruige  Act 
1890  (No.  1166)  of  a  marriage  settlement  after  a  decree  absohite 
for  dissolving  the  marriage  had  been  made. 

By  a  settlement  executed  on  the  12th  April  1881,  prior  to  tbe 
marriage  of  Ellen  Elizabeth  Jane  Plummer  and  Hector  McKenzie 
Langley,  property  belonging  to  Miss  Plummer  was  granted, 
assigned,  and  confirmed  to  the  Trustees  Executors  and  Agency 
Company  Limited  upon  trust,  to  pay  forthwith  to  the  said  Hector 
McKenzie  Langley  500{.,  and  to  convert  the  residue  of  such 
property  and  invest  the  proceeds  of  such  conversion,  and  auy 
moneys  so  assigned  as  therein  mentioned,  and  pay  the  dividends, 
interest,  and  income  of  such  investments  to  the  said  Ellen 
Elizabeth  Jane  Plummer  during  her  life  for  her  sole  and  separate 
use,  without  power  of  anticipation,  and  after  her  death  to  stiuid 
possessed  of  the  securities,  dividends,  interest,  and  income,  "  in 
trust  for  all  or  such  one  or  more  exclusively  of  the  other  or  others 
of  the  issue  of  the  said  Ellen  Elizabeth  Jane  Plummer  born 
during  the  lives  of  the  said  Hector  McKenzie  Langley  and  tbe  said 
Ellen  Elizabeth  Jane  Plummer  or  of  the  survivor  of  them  or 
within  twenty-one  years  after  the  death  of  such  survivor  at  such 
age  or  time  etc.  and  upon  such  conditions  with  such  restrictions 
and  in  such  manner  as  the  said  Ellen  Elizabeth  Jane  Plummer 
and  the  said  Hector  McKenzie  Langley  shall  by  any  deed  or 
deeds  or  writing  or  writings  sealed  and  delivered  with  or  without 
power  of  revocation  and  new  appointment  jointly  appoint  and  in 
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de&olt  of  Bach  appointment  and  so  far  as  no  such  appointment 
shall  extend  then  as  the  survivor  of  them  shall  in  like  manner  or 
by  will  or  codicil  appoint  and  in  default  of  such  appointment  or 
appointments  and  so  far  as  no  such  appointment  or  appointments 
shall  extend  in  trust  for  all  the  children  or  any  the  child  of  the 
said  Ellen  Elizabeth  Jane  Plummer  who  being  sons  or  a  son 
shall  attain  the  age  of  twenty-one  years  or  being  daughters  or  a 
daughter  shall  attain  that  age  or  marry  under  that  age  and  if 
more  than  one  in  equal  shares;'*  and,  in  default,  for  the  persons 
entitled  under  the  Statute  of  Distributions  had  she  died  possessed 
thereof,  and  without  having  been  married. 

The  marriage  was  celebrated  the  same  day.  On  the  12th 
December  1890  the  Court  made  a  decree  nisi  for  dissolution  of  the 
marriage  on  the  petition  of  the  wife,  and  on  the  23rd  March  1891 
the  decree  was  made  absolute.  The  only  surviving  child  of  the 
marriage  was  Neville  Langley. 

An  application  was  now  made  by  the  petitioner  on  summons 
that  inquiry  be  made  into  the  existence  of  any  ante-nuptial  settle- 
ment made  on  such  marriage,  and  that  such  order  might  be  made 
with  reference  to  the  application  of  the  whole  or  a  portion  of  the 
property  settled,  either  for  the  benefit  of  the  child  of  the  marriage 
or  of  the  petitioner,  as  to  the  Court  might  seem  fit,  and  that  the 
costs  and  expenses  of  the  petitioner  in  the  said  suit  and  of  this 
application  be  taxed  as  between  solicitor  and  client,  and  paid  out  of 
the  corpus  of  the  said  estate. 

The  existence  of  the  above  settlement  was  established  by  its 
production  and  the  affidavit  of  the  petitioner. 

Neighbour  for  the  applicant — The  application  is  mside  under 
sec.  98  of  the  Marriage  Act  1890  (No.  1166)  (a),  and  the  applicant 
asks  for  an  order  that  all  power  6f  appointment  by  the  husband 
respondent  may  be  extinguished,  and  that  she  may  exercise  her 
power  of  appointment  as  if  her  husband  were  dead.      An  order 

•  (a)  Sec.  98  provides — •*  The  Court  after  may   make  such  orders  with  reference  to 

a  final  decree  of  nuUity  of  mai-riage  or  dis-  the  applicatlun  of  the  whole  or  a  portion 

iohtion  of  marriage  may  inquire  into  the  of  the  property  settled  either  for  the  benefit 

existence  of  ante-nuptial  or  post-nuptial  of  the  children  of  the  marriage  or  of  their 

Mttlements  made  on  the  parties  whose  respective    parents  as  to  the  Court  shall 

marriage  is  the  subject  of  the  decree,  and  seem  fit    .     .    .     ." 
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1892  extinguishing  a  power  of  appointment  in  one  of  the  parties  to 

Lakqlet     ,  a  marriage  settlement  is  an  order  **  with  reference  to  the  applica- 
Lanqlkt        *'^^^  ^^  ^^®  whole  or  a  portion  of  the  property  settled  "  within  tlie 

meaning  of  the  section:    Bosvile  v.  Bosvile  (b).      The  appiicaut 

^^  ^  '  '  also  asks  that  the  cost  of  obtaining  the  decree  for  dissolution  of 
marriage  and  of  this  application  may  be  paid  out  of  the  corpus  of 
the  property  settled.  He  referred  to  March  v.  March  d 
Paliimbo  (c)  as  to  costs  of  the  suit. 

The  husband  respondent  was  served  with  the  summons  but  did 
not  appear. 

McHtigh  for  the  only  child  of  the  marriage  consented  to  the 
order  asked  being  made. 

Agg  for  the  trustee  of  the  settlement — The  trustee  raises  uo 
objection  to  the  extinguishment  of  the  husband's  power  of  appoint- 
ment, if  the  Court  should  think  there  is  jurisdiction  so  to  order. 
The  power  of  joint  appointment  given  by  the  settlement  is  in  terms 
hardly  applicable  to  a  power  of  appointment.  The  case  of 
Bosvile  V.  Bosvile  cited  contra  seems  to  show  that  there  is  juris- 
diction to  alter  the  power  of  appointment,  but  in  earlier  times 
there  seems  to  have  been  different  opinions  as  to  the  power: 
Seatle  V.  Seatle  (d) ;  Evered  v.  Evered  d  Graham  (e) ;  Benyon  v. 
Benyon  (/).  It  is  submitted  that  the  case  cited  contra  shows  that 
there  is  no  jurisdiction  to  order  the  costs  of  the  divorce  suit  to 
be  paid  out  of  the  corpus  of  the  property  settled.  Such  an  order 
would  be  to  deprive  the  infant  child  of  the  marriage,  who,  being 
an  only  child,  has  now  a  vested  right  to  the  corpus  of  the  property 
after  his  mother's  death. 

Neighbour  in  reply. 

Cur.  adv.  vuU. 

a'Beceett,  J.  In  this  case  the  wife  obtained  dissolution  of 
marriage  on  the  ground  of  her  husband's  adultery  and  cruelty. 
An  application  has  been  made  to  me  under  sec.  98  of  the  Marriage 

(A)    13  P.D.  76.  (e)    43  L.J.P.  86. 

(c)    L.R.  1  P.  &  D.,  p.  446.  (/)  1  P.D.  447. 

\d)   80  L.J.P.  216. 
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Act  1890  to  vary  the  settlement  executed  in  consideration  of  the 
marriage  hy  making  the  concurrence  of  the  respondent  unnecessary 
to  the  execution  of  the  power  of  appointment  given  to  the  wife  in 
favour  of  her  children.  The  case  of  Bosvile  v.  Bosvile  (g),  to 
which  I  have  heen  referred,  is  an  authority  for  treating  such  an 
alteration  in  the  terms  of  the  settlement  as  '*  application  of 
property  "  within  the  words  of  the  section. 

Order  that  the  ante-nuptial  settlement,  dated  the  12th  day  of 
April  1881,  executed  by  the  petitioner  and  respondent,  be  varied 
by  giving  to  the  petitioner  the  same  right  of  appointment  over  the 
property  subject  to  the  trusts  of  the  settlement  as  if  the  respondent 
were  now  dead,  and  that  it  be  henceforth  read  and  construed,  and 
that  the  petitioner  may  exercise  such  power  as  if  the  same  were  so 
varied.  Order  costs  of  all  parties  to  this  application  to  be  paid  out 
of  corpus  of  trust  property  ;  costs  of  trustees  as  between  solicitor 
and  client. 


1892 
Lakoley 

V, 

Lanolbt. 
A'Beckett,  J. 


Solicitors  for  petitioner  and  for  petitioner's  child:   Lamrock, 
Broton  dk  Hall. 

Solicitors  for  trustees  :  Abbott,  Bales  dk  Beckett. 


A.  J.  A. 


IH  THB  ESTATB  OF  ALFBED  STILLINGFLE^T  WHITE,  Dkobasbd. 

jfxll — TeMtamentctrst  capacity — Undue  influence  and  mental  imbeciWy — Onue 

of  proof. 

Where  a  will  was  prepared  by  a  solicitor  and  bis  clerk  for  a  man  wbo  at  tbe  time 
of  giving  instructions  and  at  tbe  time  of  executing  it  appeared  to  tbem  perfectly 
oompetent  to  make  a  will,  and  on  whose  evidence  in  support  of  the  will  if  standing 
alone  the  Court  would  undoubtedly  have  acted,  but  who,  other  evidence  sbowcd,  had 
from  long  continuous  drinking  become  partly  imbecile,  and  who  had  been  influenced 
in  the  making  of  the  will  by  the  executor  and  sole  beneficiary  and  his  wife,  tlie 
jndge  refused  to  admit  the  document  to  probate  on  the  ground  that  the  executor  hud 
failed  to  satisfy  the  onus  cast  on  him  of  removing  from  the  judge's  mind  the  impres- 
•ion  of  un&ir  dealing  to  be  gathered  from  the  whole  of  the  evidence. 

Motion  for  letters  of  administration  of  the  estate  of  Alfred 
Stillingfleet  White,  deceased,  to  his  widow  Hannah  Marion  White, 
notwithstanding  his  will  dated  the  9th  June  1890. 

The  materials  in  support  of  the  application  for  administration 
referred  to  the  fact  of  a  will  having  been  executed,  and  alleged  that 

(g)  13  RD.  76. 


1892 
iStf;?/.19,20,21,23 

A'BecJcett,  J. 
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1892  it  had  been  obtaiued  by  fraud  and  undue  influence,  and  was  made 

In  re  at  a  time  when  the  deceased. was  not  of  testaujeiitary  capacity. 

White.         g^  ^j^^  ^^.jjl  ^j^^  deceased  left  all  his  property  to  John  Thomas  Owens, 

A' Beckett,  J.    auj  appointed  him  executor.     A  caveat  against  the  application  wus 

lodged  by  the  executor,  and  thereupon  an  order  nui  calling  ou  the 

executor  to  show  cause  why  administration  notwithstanding  the  will 

should  not  be  granted  to  the  widow  was  made.      On  the  return  of 

the  order  nisi^  the  executor,  who  had  meanwhile  advertised  his 

intention  to  apply  for  probate,  appeared  in  person,  and  the  learned 

judge  directed  both  applications  to  be  put  into  the  list  and  heard 

together,  but  the  executor  took  no  further  steps  to  prove  the  will, 

and  the  order  nini  of  the  widow  now  alone  came  on  for  hearing. 

The  facts  sufficiently  appear  in  the  judgment. 

Tojyp  and  Agg  in  sujpport  of  the  application  for  administration. 

11.  H.  Cole  and  R,  W.  Smith  for  the  caveator  contra, 

a'Begeett,  J.  During  the  progress  of  this  case  I  have  had 
ample  opportunity  of  considering  the  singular  state  of  facts  which 
the  evidence  discloses,  and  I  therefore  think  I  should  not  be  in  any 
better  position  to  arrive  at  a  just  conclusion  by  deferring  my 
judgment  than  I  am  now.  In  summing  up  the  evidence,  Mr.  Topp 
very  candidly  stated  that  there  was  evidence  on  which  it  was 
competent  for  me,  if  my  mind  were  satisfied  with  that  evidence,  to 
form  an  opinion  that  this  document  of  the  9th  of  June  1890,  which 
is  propounded  for  probate,  was  a  will  entitled  to  be  admitted  to 
probate,  and  looking  at  the  evidence  in  support  of  the  will  with 
reference  to  the  time  and  the  manner  in  which  it  was  made- 
looking  at  that  evidence  alone — there  would  be  no  difficulty  in 
saying  that  this  will  would  be  entitled  to  be  admitted  to  probate, 
and  at  one  stage  of  the  case  the  impression  I  had  formed  was  that, 
drunkard  as  the  man  was,  debased  as  he  had  become  by  his  habits, 
he  had  not  lost  the  right  to  dispose  of  his  property.  No  one  would 
suggest  that  because  a  man  had  formed  habits  of  drinking,  and  had 
by  reason  of  his  drunken  habits  formed  low  associates,  he  was  not 
perfectly  competent  to  give  his  property  to  his  friends  if  he  so 
chose,  however  low  they  might  be,  and  however  slight  their  claim 
on  him  might  be.    The  judge  is  not  to  be  influenced  by  considering 
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whether  the  recipient  of  his  bounty  was  deserving  or  undeserving.  18^2 

The  question  is — Was  it  the  man's  own  act,  had  he  sufficient  mind  /»  re 

to  know  what  he  was  doing,  or  was  his  mind  controlled  or  aflfected  Whitb, 
by  the  influence  of  others  ?  As  to  that,  I  believe  from  the  facts  A'Beeketi,  J. 
proved  that  this  man  had  to  a  great  extent  lost  his  will,  and  that 
his  intelligence  and  will  had  been  by  drink  reduced  below  their 
proper  natural  condition,  and  were  in  so  low  a  state  that  he  was 
easily  influenced,  and  was  inflnenced  in  procuring  the  execution 
of  this  will.  That  is  the  result  to  which,  on  the  whole  of  the 
eTidence,  I  have  come. 

In  coming  to  that  conclusion,  I  have  been  affected  principally 
by  the  clear  and  undisputed  facts  in  connection  with  the  way  in 
which  this  man's  money,  after  he  had  come  into  possession  of  a 
large  sum,  was  dealt  with  by  Mr.  and  Mrs.  Owens.  I  am  not 
influenced  solely  by  the  evidence  given  of  statements  made  by 
White  that  he  was  in  a  place  in  which  he  did  not  wish  to 
be,  or  that  he  was  reduced  to  such  a  condition  of  drunkenness 
as  to  have  very  little  will  of  his  own.  It  is  quite  clear  that  ho 
was  able  for  a  time  to  pull  himself  together  sufficiently  to  enable 
him  to  present  himself  in  a  state  of  apparent  intelligence,  which 
enabled  him  to  instruct  a  respectable  solicitor  to  give  effect  to 
his  acts.  In  disposing  of  this  case  I  would  like  it  to  be  under- 
stood that  I  think  that  there  was  nothing  in  the  conduct  of  any 
of  the  solicitors  or  their  clerks  in  their  transactions  with  him 
which  calls  for  the  slightest  unfavourable  comment.  Their 
evidence  is  that,  of  course,  on  which  the  caveator  relies,  and  which, 
he  says,  ought  to  force  me  to  admit  this  document  to  probate. 
Taking  that  evidence  alone,  I  should  have  no  hesitation  in  granting 
probate.  But  taking  the  other  evidence,  I  have  to  start  with  a  man 
who,  according  to  all  the  evidence,  was  reduced  to  a  state  of 
physical  degeneration  by  drink.  There  is  no  doubt  about  that. 
His  health  was  beyond  all  question  impaired  by  drink.  He  was  a 
man  well  educated,  and  who  had  held  a  position  in  the  army  or 
navy;  it  is  not  clear  which.  He  became  associated  with  low 
people,  and  went  to  live  with  them  in  a  small,  uncomfortable  house, 
which  is  condemned  soon  afterwards  as  unfit  for  human  habitation. 
He  was,  no  doubt,  treated  by  them  with  some  kindness.  Then  he 
becomes   entitled   to  receive  a  considerable  sum  of  money  from 
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1892  England,  aud  the  Owens  are  perfectly  aware  that  he  will  receive 

In  re  that  monej.     Then  Owens  takes  him  to  his  solicitor  for  the  purpose 

^^'  of  getting  a  power  of  attorney  in  order  to  get  this  money  out  from 
A'BeckeH,  J,  England.  White  did  so  far  as  that  transaction  was  concerned  act 
as  an  intelligent  man  would  do.  Some  time  in  May  1890  his 
money,  2,374/.  Qs,  6(j.,  became  available,  and  in  considering  what 
was  done  with  that  money  the  undisputed  facts  tell  heavily  against 
the  intelligence  of  White,  and  tell  strongly  as  to  the  influence  which 
Owens  and  Mrs.  Owens  must  have  had  over  him.  For  what  do  we 
find  ?  Accompanied  by  Owens  he,  on  the  19th  of  May,  gets  this 
large  sum  of  money,  for  reasons  not  explained  in  any  way,  trans- 
ferred from  the  Bank  of  Australasia  to  the  English,  Scottish,  and 
Australian  Chartered  Bank.  In  his  mode  of  life,  living  in  the 
most  abject  condition,  his  only  need  of  money  appears  to  have  been 
for  drink,  and  this  is  what  happens.  On  the  day  on  which  the 
money  was  paid  into  the  English,  Scottish,  and  Australian  Chartered 
Bank,  the  19th  May,  a  sum  of  30Z.  is  drawn  out.  The  cheque  was 
filled  up  by  Owens.  On  the  day  following  a  sum  of  51.  is  drawn  out, 
and  between  that  and  the  31st  of  May  another  small  sum ;  and  on 
the  31st  the  whole  of  the  balance,  2,335Z.  Is.  6d.,  is  drawn.  All 
these  cheques  are  filled  up  by  Owens  or  his  wife.  They  were  in 
direct  communication  with  W^hite  in  getting  this  money,  and  they 
admit  themselves  unable  to  explain  for  what  this  money  was 
wanted,  or  how  it  was  to  be  spent,  and  the  account  given  about  the 
last  sum  of  2,8352.  Is.  6d.  is  incredible.  Owens  pretends,  and  I 
think  it  was  a  mere  pretence,  that  this  money  was  drawn  out 
because  payment  of  a  prior  cheque  for  2,000Z.  had  been  refused  by 
the  bank.  I  asked  why  this  man,  living  in  this  wretched  hole, 
should  want  to  have  cash  amounting  to  2,000Z.  in  the  house,  and 
Owens  was  unable  to  say  at  the  moment;  but,  with  a  cumiing 
which  developed  itself  as  the  examination  proceeded,  he  said  that 
there  had  been  some  talk  about  buying  a  house.  It  was  quite 
plain  that  he  invented  a  false  reason  for  the  drawing  of  that  cheque, 
if  a  cheque  ever  was  drawn  for  that  amount,  and  I  may  say  that  as 
to  the  evidence  of  both  Mr.  and  Mrs.  Owens,  I,  sitting  as  a  jury, 
distrust  it  altogether.  I  am  sure,  so  far  as  I  can  draw  a  concluBion, 
that  they  have  not  been  candid  witnesses,  but  that  they  have- been 
cunning  and  untruthful  witnesses,  endeavouring  to  manufacture 
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evideuce,  and  explaiu  away  matters  against  them.      Their  account  1892 

of  many  of  their  transactions  was  in  some  cases  utterly  unintelli-  in  re 

gible,  and  other  transactions  they  were  quite  unable  to  explain  at  ""^' 

ail.  Their  evidence  I  discredit  altogether.  The  difficulty,  in  my  ^'Btcketty  «7. 
miud,  is  not  occasioned  by  their  evidence,  but  by  evidence  outside, 
the  truth  of  which  I  have  no  reason  to  doubt.  But  taking  the 
undoubted  facts,  between  the  19th  and  81st  May,  all  this  large  sum 
of  money  is  either  unaccounted  for,  or  else  is  in  notes  in  a  box  in 
this  man's  house.  Then  Owens  is  arrested  on  a  criminal  charge, 
and  when  arrested  a  bag  containing  240  sovereigns  is  found  in  a 
box  in  his  bedroom,  and  he  admits  that  it  was  White's  money. 
Being  asked  how  the  money  came  there,  he  could  not  explain.  He 
simply  said  he  had  changed  notes  for  gold  in  order  that  White 
might  not  run  the  risk  of  losing  the  notes.  Then  what  was  done 
with  the  rest  of  the  money  ?  Mrs.  Owens  gives  an  extraordinary 
story  of  a  large  sum  of  money  being  given  into  her  hands 
uncounted — l,100i.,  a  sum  which  exactly  fitted  the  bail  which  had 
to  be  given  for  her  husband's  release,  and  this  money  goes  for  that 
bail.  Then  came  the  deed  of  gift,  by  which  Mrs.  Owens  gets 
2,O0OZ.  That  was  made  up  of  another  sum  of  money  handed  over 
at  the  time  and  this  bail  money,  which  was  afterwards  returned. 
Not  content  with  that,  the  bag  of  sovereigns  which  belonged  to 
White  is  taken  by  her  to  the  bank  and  paid  into  her  own  account, 
for  the  purpose  of  taking  care  of  it,  she  says.  Now  what  was  the 
meaning  of  doing  that  with  another  person's  money  ?  Was  it  not 
the  strongest  admission  on  her  own  statement  that  White  was  not 
competent  to  have  the  control  of  the  240t.  ?  In  the  face  of  that, 
how  can  it  be  said  that  he  was  to  be  trusted  to  make  a  gift  of 
2,000{.  to  Mrs.  Owens,  and  to  leave  all  he  had  hy  will  to 
Mr.  Owens.  Owens,  a  man  of  intelligence,  must  have  known  that 
it  was  a  monstrous  act  to  keep  so  large  a  sum  of  money  in  a  box  in 
a  house — that  it  was  the  act  of  an  imbecile  to  keep  a  large  sum  of 
money,  as  White  was  said  to  have  done,  in  a  chest  in  a  house 
like  that  in  which  he  was  living.  They  would  also  have  us  believe 
that  White  was  a  sober  and  intelligent  man,  and  had  a  will  of  his 
own,  and  yet  before  any  will  was  made  Owens  goes  to  Dr.  Eccles  and 
asks  him  if  White  can  make  a  will,  and  when  asked  for  an  explana- 
tion of  this  extraordinary  proceeding  he  cannot  explain  it.     Then  a 
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man  who  had  placed  the  whole  of  his  property  under  the  control  of 
jf»r«  another,  and  who  is  a  drunkard,  though  the  Owens  would  not 

^^'  candidly  admit  it,  but  proved  to  he  one  indisputably  by  other 
A*  liecketf,  J.  evidence,  makes  this  will,  and  although  Owens  was  not  present 
when  it  was  made,  he  was  waiting  for  White  at  the  bottom  of 
the  stairs.  Owens  follows  and  accompanies  him  whenever  any 
business  affecting  money  is  to  be  transacted,  although  he  had  a 
business  of  his  own  to  look  after.  After  the  will  is  made  he  goes 
up  to  Dr.  Eccles  with  it,  and  a  conversation  ttikes  place,  when 
White  says  that  the  will  is  in  accordance  with  his  wishes,  and  that 
he  intended  it  to  benefit  Owens.  There  is  an  odd  fact  in  connection 
with  the  making  of  this  will  to  which  too  much  attention  should 
not  be  paid,  with  reference  to  the  printed  form  brought  to  Mr.  Miller 
when  an  engrossment  had  been  already  prepared  and  the  desire 
expressed  that  that  printed  form  should  be  adopted.  That  suggests 
the  inference  that  Owens,  fearing  that  Mr.  Miller  might  make  some 
mistake,  wanted  this  printed  form  executed.  I  have  omitted  to 
state  another  fact  with  reference  to  the  condition  of  things  when 
the  detectives  entered  this  house,  which  speaks  clearly  as  to  the 
imbecility  of  White  with  reference  to  his  money.  The  detectives 
found  a  number  of  cheques  signed  by  White  in  the  possession  of 
the  Owens — some  in  blank ;  this  the  Owens  admit ;  they  could  not 
deny  it,  and  did  not  pretend  to  explain  it.  What  inference  can  be 
drawn  from  the  conduct  of  a  man  found  in  possession  of  a  number 
of  cheques  signed  in  blank  by  a  drunkard  in  an  imbecile  state? 
What  are  the  conclusions  to  be  drawn  from  all  White's  money 
going  into  the  control  of  Owens  or  Mrs.  Owens  ?  What,  except 
that  such  person  is  under  their  influence,  an  influence,  how  much 
the  result  of  terror  and  how  much  the  result  of  other  emotions,  it 
would  be  impossible' to  define.  But  I,  as  a  jury  would  if  sitting  in 
my  place,  have  to  be  satisfied  that  this  document  was  the  product 
of  a  mind  competent  to  form  and  give  effect  to  a  wish,  and  acting 
free  from  the  influence  of  another  controlling  mind.  I  have 
no  hesitation  in  saying  that  this  document  is  of  such  a 
character,  and  the  circumstances  connected  with  it  lead  to 
such  distrust,  and  point  so  strongly  to  both  undue  influence 
and  imbecility,  that  I  am  not  so  satisfied.  It  is  not,  as 
Mr.  Topp  stated  in  his  address  for  the  widow,  influence  alone  or 
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mental  imbecility  alone,  but  it  is  a  mixture  of  both,  and  nothing 
but  a  mixture  of  both  will  explain  the  extraordinary  facts  aud 
circumstances  with  which  I  have  had  to  deal.  I  have  not  in  this 
proceeding  to  determine  the  validity  of  the  deed  of  gift.  It  comes 
iiifeo  the  present  proceedings  only  as  an  incident ;  but  very  singular 
aud  suspicious  circumstances  arise  in  connection  with  it.  At  one 
time  this  deed  of  gift  was  drawn  up  in  favour  of  Owens  himself, 
but  White  told  his  solicitor  Miller  that  it  did  not  matter,  and  that 
there  was  no  necessity  to  execute  it,  as  the  money  had  come  and 
was  in  the  Bunk  of  Australasia.  It  was,  in  fact,  in  Owens'  house, 
aud  therefore  Owens  did  not  want  the  deed  of  gift,  for  we  can  con- 
clude that  the  money  being  in  Owens*  house  was  pretty  nearly  as 
good  as  in  Owens'  pocket.  I  do  not  think  that  the  caveator  has 
sustained  the  onus  of  proof  necessary  to  entitle  this  document  to 
probate.  I  am  not  influenced  in  my  decision  in  the  slightest 
degree  by  considering  whether  the  testator's  wife  had  or  had 
not  any  merits.  I  have  dealt  with  this  case  as  if  the  property  w^ere 
to  go  to  distant  relatives  in  England.  Neither  is  my  judgment 
swayed  by  the  fact  that  the  caveator  has  undergone  a  sentence  for  a 
criminal  ofi'ence,  for  I  should  not  assume  that  because  he  has  com- 
mitted one  kind  of  offence  a  different  aud  another  kind  of  ofifence 
would  be  committed  by  him.  But  what  has  governed  my  decision 
is  an  entire  distrust  of  both  Mr.  and  Mrs.  Owens,  from  the  manner 
in  which  they  gave  their  evidence.  Mr.  Owens  aflfected  not  to 
know  whether  the  man  was  married  or  not,  and  Mrs.  Owens  aflfected 
not  to  know  whether  a  will  was  made  or  not,  circumstances  which 
any  person  of  common  sense  would  say  at  once  must  have  been 
clearly  present  to  their  minds  though  they  pretended  to  be  ignorant 
of  them.  Then  Mrs.  Owens  gave  a  false  statement  to  the  registrar. 
The  whole  of  their  evidence  is  permeated  by  falsehood,  aud  the 
evidence  apart  from  theirs  is  insufficient  to  dispel  the  strong 
impression  of  unfair  dealing  with  this  man.  I  therefore  give 
judgment  for  the  plaintiff  administratrix,  and  make  the  rule 
absolute,  with  costs  against  the  caveator. 

Solicitor  for  applicant :  C.  Marriott  Watson. 
Solicitor  for  caveator  :  Morgan, 

A    J.  A. 
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1892  Ik  bb  the  MAITLAND  COAL  MINING  COMPANY  LIMITED. 

Oct.  3,  4,  11. 

Companies  Act  1890  {No.  1074),  w.  78,  114,  133-136,  and  ScheduU  7,  rule  Z- 

A*  Beckett,  J.  Voluntary  winding  up  of  company — Petition  for  winding  up  under  supervision 

By  whom  petition    may    be    presented — Voluntary  liquidator — Petition   of 

company, 

QwBre,  whether  the  liquidator  in  a  voluntarj  windiDg  up  of  a  limited  company 
under  the  Companies  Act  1890  (No.  1074)  can  present  a  petition  for  the  continoatioD 
of  the  winding  up  under  the  snperyision  of  the  Court. 

Where  the  liquidator  did  present  such  a  petition,  tlie  Court,  heing  satisfied  that 
the  petition  was  reallj  that  of  the  company,  granted  the  order  on  the  petition  being 
amended  by  adding  the  company's  name,  and  the  seal  of  the  company  affixed  to  the 
petition. 

Petition  by  John  Lynne  Wharton,  the  liquidator  of  The 
Maitland  Goal  Mining  Company  Limited,  which  was  being  wound 
up  voluntarily,  for  an  order  continuing  the  voluntary  winding 
up  of  the  company,  subject  to  the  supervision  of  the  Court, 

The  Maitland  Coal  Mining  Company  Limited  was  registered 
on  the  18th  of  July  1890  under  "  The  Companies  Statute  1864'' 
as  a  limited  company,  having  its  registered  office  in  Melbourne, 
and  formed  for  the  purpose  of  purchasing  certain  land  and  colliery 
works,  and  mining  for  coal,  fire-clay,  and  other  similar  materials  in 
New  South  Wales.  The  company  had  since  carried  on  its  mining 
operations  at  Maitland,  New  South  Wales,  and  had  carried  on  its 
business  at  its  registered  office  in  Melbourne  and  its  place  of 
business  in  Newcastle,  New  South  Wales.  Li  the  course  of  its 
business  the  company  incurred  debts  in  New  South  Wales  and  in 
Victoria,  and  was  unable  to  pay  the  same.  Under  these  circum- 
stances the  company,  at  an  extraordinary  general  meeting  on  the 
16th  May  1892,  passed  an  extraordinary  resolution  that  it  had 
been  proved  to  the  satisfaction  of  this  meeting  that  the  company 
cannot  by  reason  of  its  liabilities  continue  its  business,  and  that  it 
was  desirable  to  wind  up  the  same,  and  accordingly  that  the 
company  be  wound  up  voluntarily,  and  at  the  meeting  H.  A.  D. 
Sheppard  was  duly  appointed  liquidator  for  the  purposes  of  the 
said  winding  up.  Mr.  Sheppard  had  since  published  the  usnal 
notices  calling  for  all  claims  against  the  company,  and  had  settled 
and  signed  the  list  of  contributories,  and  had  made  one  call  of  6i. 
per  share  on  the  capital  of  the  company,  which  was  80,0002.  in 
80,000  shares  of  11.  each. 
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The  Railways  CominisBioners  of  New  South  Wales  claimed 
to  be  creditors  of  the  company  for  222Z.  Is.  6d.,  and  on  the 
8th  August  1892  presented  their  petition  to  the  Supreme  Court  of 
New  South  Wales,  praying  for  an  order  to  wind  up  the  company. 
The  said  liquidator  opposed  the  petition,  and  on  the  6th  September 
1892  it  was  ordered  to  stand  over  until  the  4th  October  1892,  upon 
the  liquidator  through  his  counsel  undertaking  to  apply  to  the 
Supreme  Court  of  Victoria  for  an  order  to  continue  the  winding  up 
of  the  company  under  the  supervision  of  the  Court.  On  the 
6th  September  1892  H.  A.  D.  Sheppard  resigned  the  liquidatorship, 
and  the  petitioner  John  Lynne  Wharton  was  duly  appointed  in  his 
stead. 

There  were  twenty-six  creditors  of  the  company  resident  in 
New  South  Wales,  whose  claims  amounted  to  8,797f.  2«.  5d.,  and 
nine  creditors  in  Victoria,  whose  debts  amounted  to  54,356{.  7s., 
including  45,099Z.  lis,  2d.  due  to  the  Commercial  Bank. 

The  present  liquidator,  J.  L.  Wharton,  presented  the  petition 
for  an  order  continuing  the  winding  up  of  the  company  subject  tc 
the  supervision  of  the  Court,  and  it  was  accepted  by  Hood,  J. 
The  petition  now  came  on  for  hearing. 

The  verified  consent  to  the  application  of  the  Commercial 
Bank,  A.  W.  Collier  &  Co.,  C.  B.  Norton,  and  the  petitioner,  all 
of  Melbourne,  who  were  creditors  of  the  company,  was  filed.  Theii 
claims  amounted  to  44,6692.  Is,  4d. ;  the  total  amount  of  the 
debts  in  Victoria  being  54,866i.  7«.,  and  in  New  South  Wales 
3,797J.  2s.  5d.  The  aifidavits  stated  that  the  Railways  Commis- 
sioners of  New  South  Wales  consented  to  the  application,  but  nc 
consent  was  filed. 

Agg  in  support  of  the  petition. 

[a'Beckett,  J.  Is  there  any  authority  for  a  voluntary  liquidatoi 
presenting  a  petition  for  a  continuing  of  a  voluntary  winding  uj 
under  supervision  ?] 

So  far  as  I  have  been  able  to  find,  there  is  no  express  authoritj 
either  way ;  but  there  are  two  cases  bearing  on  the  matter,  om 
against  me  and  one  in  my  favour.  The  petition  is  under  Part  I.  o] 
the  Companies  Act  1890  (No.  1074),  division  4  of  which  relates  tc 
the   "Winding  up  of  companies."       Sec.  78,  Avhich  comes  nexl 

2Z  2 
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181)2  after  the  sections  relating  to  compulsory  winding  up,  and  comes 

lure  under  the  subdivision  "Winding  up  by  court/'  provides  that  any 

CoalMinibgO).  *PP^^^*^^^^  ^  *^®  Court  for  the  winding  up  of  a  company  under 
Limited.  p^rt  I.  of  the  Act  shall  be  by  petition  presented  either  by  the 
A^ Beckett,  J.  compauy  or  by  one  or  more  creditor  or  creditors,  contributory  or 
contributories,  or  by  all  or  any  of  them  together  or  separately. 
Apart  from  decision,  I  should  submit  that  that  applied  only  to 
compulsory  winding-up  orders;  that  an  order  for  supervision  is 
not  a  winding  up  within  the  meaning  of  the  section.  Sec.  114 
commences  a  new  subdivision,  entitled  "  Voluntary  winding  up  of 
companies,"  and  under  it  comes  sec.  124,  which  provides  that  in  a 
voluntary  winding  up  the  liquidator  may  apply  to  the  Court  to 
determine  any  question  arising  in  the  matter  of  such  winding  np. 
Then  sec.  133,  under  the  same  subdivision,  provides  that  the  Court 
may  make  an  order  directing  that  the  voluntary  winding  up  should 
continue,  but  subject  to  the  supervision  of  the  Court,  and  with 
liberty  for  "  creditors,  contributories,  or  others,''  to  apply  to  the 
Court.  Then  sec.  184,  also  under  the  same  subdivision,  provides 
that  a  petition  praying  that  a  voluntary  winding  up  shall  continue, 
subject  to  the  supervision  of  the  Court,  shall,  **  for  the  purpose  of 
giving  jurisdiction  to  the  Court  over  suits  and  actions,*'  be  deemed 
to  be  a  petition  for  winding  up  the  company  by  the  Court,  which  it 
is  submitted  shows  that  for  other  purposes  it  is  not,  and  that  therefore 
it  is  not  a  petition  for  an  order  for  winding  up  the  company  within 
the  meaning  of  sec.  78.  Sec.  135  provides  that  the  Court  may 
have  regard  to  the  wishes  of  creditors  and  contributories  in  deter- 
mining whether  a  company  is  to  be  wound  up  by  the  Court,  or 
subject  to  the  supervision  of  the  Court,  which  bears  out  the  same 
view,  and  sec.  186  provides  for  the  appointment  of  an  additional 
liquidator,  treating  the  voluntary  liquidator  as  continuiug  nolcM 
volens.  The  7th  schedule  of  the  Act,  r.  3,  provides  that  eveiy 
petition  for  the  winding  up  of  a  company  subject  to  the  supervision 
of  the  Court  shall  be  served  (among  others)  on  the  liquidator 
appointed  for  the  purpose  of  winding  up  the  affairs  of  the  company. 
The  rule  and  sections  in  England  corresponding  with  that  rule  and 
all  those  sections  have  been  dealt  with  by  the  Court  of  Chancery  in 
Re  Pen-y-Van  Colliery  Company  (a),  where  Jessel,  M.R.,  held 

(a)  6  Cb.  D.  477. 
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generally  that  an  order  continuing  the  voluntary  winding  up  of  a  1892 

company  under  the  supervision  of  the  Court  could  only  be  obtained  j^^^ 

on  a  petition  by  the  company,  a  creditor,  or  a  contributory,  treating  c^"f  ^j^i^tf^^ 

it  as  covered  by  the  words  in  sec.  78,  but  in  that  case  the  petition        Limited. 

was  by  a  person  treated  for  the  purpose  of   the   decision    as    a    a' Beckett,  J, 

stranger,  and  the  Master  of  the  Rolls  undoubtedly  thought  that  the 

words  "or  others'*  in  sec.  133  referred  to  a  voluntary  liquidator. 

It  is  at  least  doubtful  whether,  if   the  petitioner  had  been   the 

voluntary  liquidator,  the  Master  of  the  Rolls  would  not  have  held 

him  to  have  sufficient  locus  standi  to  present  the  petition.     The 

other  case  was  six  years  later,  but  that  case  was  not  cited  in  it.     It 

is  Re  Zoedotie  Company  Limited  (b).     In  that  case  there  was  a 

clear  decision  that  the  voluntary  liquidator  may '  petition ;  but  in 

that  case,  although  the  fact  is  not  referred  to  in  the  judgment  or 

argament,  the  liquidator  was  also  a  shareholder  in  the  company. 

Here  the  petitioner  is  also  a  creditor,  though  the  petition  is  not 

presented  in  that  capacity.     It  is  submitted  that  there  is  no  limit 

by  sec.  133  to  those  who  may  petition  for  a  supervision  order  as 

there  is  by  sec.  78  in  the  case  of  other  petitions  for  winding  up ; 

that  it  is  in  this  case  for  the  benefit  of  creditors  and  contributories 

alike  that  the  application  should  be  granted  in  order  to  avoid  a 

double  liquidation — a  compulsory  one  in  New  South  Wales,  and  a 

voluntary  one  in  Victoria. 

Cur.  adv.  vult. 

a'Beokett,  J.  This  is  a  petition  by  the  voluntary  liquidator  OcL  li. 
of  the  Maitland  Coal  Company  Limited  for  an  order  to  continue  the 
voluntary  winding  up  under  the  supervision  of  the  Court.  I  am 
satisfied  that  the  company  is  really  the  petitioner,  and  I  think  I 
may  make  the  order  on  the  petition  being  amended  by  adding  the 
company's  name,  and  on  its  being  sealed  with  the  seal  of  the 
company.  I  do  this  because  I  think  that  the  company  is  practically 
the  petitioner. 

SoUcitor  :  C.  M.  Watson, 

A.  J.  A. 

(6)  53  L.J.  Ch.  465;  32  VV.R.  312. 
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1892  In  thb  Estatb  of  CHARLES  HETHERINGTON,  Deceasbd. 
Oct.  6. 
Practice  Probate^ Probate  Act  1892  {No,  12^1)— Jurisdiction  of  Court  to  grant 

A*BecJeett,  J.  probate — No  application  to  Registrar. 

Although  the  Coai*t  still  has  jurlsdictiou  to  grant  administration  of  an  intestate's 
estate  where  no  application  has  been  made  to  the  Registrar  of  Probates  for  that 
purpose,  it  will  decline  to  do  so,  inasmuch  as  otherwise  the  object  of  the  Act  might  be 
defeated  and  the  imposition  of  the  21,  fee  on  application  to  the  Registrar  avoided, 
nor  will  it  accept  as  a  reason  for  applying  direct  to  the  Court  the  necessity  of  having 
to  come  to  the  Court  on  an  application  to  dispense  with  sureties  to  the  administration 
bond  after  the  Registrar  has  granted  administration,  and  the  obvious  saving  of 
expense  to  the  estate. 

Motion  for  letters  of  admiuistration  of  the  estate  of  Charles 
Hetherington,  deceased,  and  for.  an  order  dispeusiug  with  the 
sureties  to  the  administration  bond. 

Woolf  in  support — The  application  for  administration  might 
under  the  new  Act  of  1892  (No.  1261)  be  made  to  the  Registrar, 
but  it  is  submitted  that  the  jurisdiction  of  the  Court  has  not  been 
taken  away.  The  Registrar  has  no  jurisdiction  to  dispense  with 
sureties,  the  estate  being  over  600Z.,  and  it  would  be  necessary  in 
any  event  to  make  application  for  that  purpose  to  the  Court.  It 
is  submitted  that  in  such  a  case  it  is  reasonable  to  make  both 
applications  at  once  to  the  Court.  By  so  doing  there  is  an  actual 
saving  of  expense,  for  counsel's  fee  is  the  same,  and  the  fee  of  22. 
required  by  the  Act  on  application  to  the  Registrar  is  saved. 

a*Beckett,  J.  In  this  case  no  application  having  been  made 
to  the  Registrar  of  Probates,  an  application  is  made  to  me  in  open 
Court  to  grant  administration  which  the  Registrar  has  now  power 
to  grant,  and  it  is  not  suggested  that  he  might  not  have  granted  it. 
It  is  said  that  the  jurisdiction  of  the  Court  has  not  been  taken 
away,  and  that,  no  doubt,  is  so,  but  the  object  of  the  Act  would 
be  altogether  defeated,  and  payment  of  fee  of  22.  might  be 
avoided  in  all  cases  in  which  the  parties  chose  to  apply  in  open 
Court.  They  might  say,  "  We  will  choose  to  apply  in  open  Court. 
The  Court  has  jurisdiction  and  we  prefer  paying  the  fee  to  counsel 
for  applying  in  open  Court  to  paying  a  fee  to  the  Government/' 
I  do  not  suggest  that  this  has  been  the  intention  of  the  parties 
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here.    It  may  be  in  this  particular  case  that  application  to  this  1892 

Court  might  become  necessary,  but  I  do  not  think  I  should  accept 
that  as  a  reason  for  assuming  jurisdiction  to  grant  administration 
in  a  case  in  which  administration,  so  far  as  appears,  can  and  will  be  J.' Beckett,  J, 
granted  by  the  Registrar.  I  therefore  decline  to  grant  the  applica- 
tion now  made  for  administration  of  this  estate,  and  the  matter 
which  has  been  mentioned  as  a  reason  for  making  application  in 
open  Court — the  application  to  dispense  with  sureties — is  one 
which  should  follow  the  grant  of  administration.  I  decline  to  deal 
with  it  at  present. 


Solicitors :  Briggs  d  Snowball, 


A.  J.  A. 


TAYLOE  V.  WOLFE  AND  COMPANY. 

Transfer  of  Land  Act  1890  {No.  1149),  as.  124,  125,  lil— Discharge  of  mortgage, 
registration  of— Consent  of  mortgagee  to  sue, 

A  mortgagor  of  land  uoder  the  Transfer  of  Land  Act  1890  (No.  1149)  who  has 
paid  off  the  money  due  under  the  mortgage  and  who  has  lodged  the  discliarge  for 
registration  hat  has  not  obtained  registration  thereof,  is  hound  by  sec.  125  of  the  Act 
No.  1149  to  obtain  the  written  consent  of  the  mortgagee  before  he  can  commence  an 
action  in  his  own  name  in  respect  of  which  the  mortgagee  might  have  sued. 

Special  case  reserved  for  the  opinion  of  the  Full  Court  by  the 
judge  of  the  County  Court  at  Melbourne. 

The  action  was  brought  by  the  plaintiff  for  the  sum  of 
13i.  12«.  6d.  for  the  use  and  occupation  of  certain  premises.  The 
defendants,  by  their  defence,^  raised  the  objection  that  the  plaintiff 
had  not  obtained  the  written  consent  of  the  mortgagee  to  bring  this 
action.  The  following  evidence  was  given  :  —The  certificate  of  title, 
mortgage  by  plaintiff,  discharge  of  mortgage,  and  some  other  docu- 
mentary evidence  not  material  to  this  report  were  put  in.  It  was 
admitted  that  the  defendants  were  in  possession  of  the  premises,  and 
had  previously  paid  rent,  but  not  for  the  period  of  time  now  sued  for. 
The  discharge  of  the  mortgage  had  been  lodged  for  registration,  but 
had  not  been  registered  before  the  commencement  of  this  action, 
and  it  was  admitted  that  the  plaintiff  had  not  obtained  the  con- 
sent in  writing  of  the  mortgagee  before  commencing  the  action. 
The  case  was  tried  in  the  County  Court  at  Melbourne,  before  His 
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Honor  Judge  Casey,  who  reserved  the  foUowiBg  question  for  the 
opinion  of  the  Full  Court ; — "  The  mortgagee  having  been  paid 
off  and  the  discharge  of  the  mortgage  having  been  lodged  for 
registration,  but  not  registered  before  the  commencement  of  this 
action,  was  the  plaintiff  under  the  circumstances  hereinbefore  set 
out,  and  having  regard  to  sees.  124  and  125  of  the  Transfer  of 
Land  Act  1890,  entitled- to  commence  this  action  in  her  own  name 
without  the  previous  consent  in  writing  of  the  mortgagee  ?*' 

Pigott  for  the  plaintiff — As  soon  as  the  mortgage  was  paid  off 
the  mortgagee  had  no  rights  thereunder.  Sec.  124  of  the  Transfer 
of  Land  Act  1890  was  intended  to  protect  the  mortgagee,  and  a 
stranger  could  have  no  greater  rights  than  the  mortgagee  (a).  No 
doubt  under  sec.  125  a  mortgagor  cannot  sue  without  the  written 
consent  of  the  mortgagee.  There  must,  however,  be  an  actual 
mortgage  in  existence,  and  if  the  moneys  have  been  paid  off,  the 
relation  of  mortgagor  and  mortgagee  ceases,  and  sec.  125  would  not 
apply  to  such  a  case.  Under  the  provisions  of  sec.  131  the 
mortgage  must  be  taken  to  have  been  discharged. 

Finky  for  the  defendant,  was  not  called  upon. 

HiGiNBOTHAM,    C.J.,    delivered    the    judgment   of    the  Court 
[HiGiNBOTHAM,  C.J.,  WiLLiAMS  and  HodGes,  JJ.]  .     The  answer 


(a)  "  Sec.  124.  In  addition  to  and  con- 
currently with  the  rights  and  powers 
conferred  on  a  first  mortgagee  and  on  a 
transf  erree  of  a  first  mortgage  hy  this  Act 
every  present  and  future  first  mortgagee 
for  the  time  heing  of  land  under  this  Act 
and  every  transferree  of  a  first  mortgage 
for  the  time  being  upon  any  such  land 
shall  until  a  discharge  from  the  whole  of 
the  money  secured  or  until  a  transfer 
upon  a  sale  or  an  order  for  foreclosure  (as 
the  case  may  be)  shall  have  been  regis- 
tered, have  the  same  rights  and  remedies 
at  law  and  in  equity  (including  proceed- 
ings before  justices  of  the  peace)  as  he 
would  have  had  or  been  entitled  to  if  the 
legal  estate  in  the  land  or  term  mort- 
gaged had  been  actually  vested  in  him 
with  a  right  in  the  mortgagor  of  quiet 


enjoyment  of  the  mortgaged  bind  until 
defanlt  in  payment  of  the  principal  and 
interest  money  secured  or  some  part 
thereof  respectively  or  until  a  breach  in 
the  performance  or  observance  of  some 
covenant  expressed  in  the  mortgage  or  to 
be  implied  therein  by  the  provisions  of 
this  Act.  Notliiug  contained  in  tbis  sec- 
tion shall  afft'Ct  or  prejudice  the  rights  or 
liabilities  of  any  suchmortg^ee  or  trans* 
f erree  after  an  order  for  foredosore  shall 
have  been  entered  in  the  register  book; 
or  shall,  until  the  entry  of  such  an  order, 
render  a  first  mortgagee  of  land  leased 
under  this  Act  or  the  transferree  of  hia 
mortgage  liable  to  or  for  the  payment  of 
the  rent  reserved  by  the  lease  or  the 
performance  or  obsenrance  of  the  cove- 
nants expressed  or  to  be  implied  therein." 
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to  the  qaestion  presented  to  as  on  this  special  case  must  be  deter- 
mined by  the  terms  of  sec.  124  of  the  Transfer  of  Land  Act  1890 
(His  Honor  read  the  section).  Those  provisions  show  that  the 
registration  of  the  discharge  is  essential  to  the  validity  and  effect  of 
the  discharge.  This  discharge  was  not  lodged  for  registration 
until  the  17th  March  1892,  and  was  not  registered  at  the  time 
when  this  action  was  commenced.  We  are  of  opinion  that  the 
mortgagor  had  not  a  right  to  commence  this  action  in  her  own 
name  without  the  previous  consent  in  writing  of  the  mortgagee. 

Question  answered  in  the  negative. 

Solicitor  for  plaintiff:  Hopkins. 
Solicitor  for  defendant :  Peers. 

W.  H.  M. 


THE  TRUSTEES  EXECUTORS  AND  AGENCY  COMPANY  UIMITEI) 

V.  DIMOCK. 

WUl  eonttrwsiion — Annuity — Setting  apart  fund  to  provide  annuity — Imufficieney 
of  fund — Annuity  payable  out  of  corpus. 

Where  a  testator  directs  a  sufficient  sum  to  be  set  apart  in  oi*der  to  produce  an 
annuity  of  a  specific  amount,  which  on  tlie  death  of  the  annuitant  is  to  fall  into  tlie 
residuary  estate,  the  annuitant  will  be  entitled  to  be  paid  out  of  the  corpus  of  the 
fond  set  apart  if  he  does  not  leave  sufficient  assets  to  produce  income  sufficient  to 
meet  the  annuity ;  but  where  the  ftind  set  apart  to  provide  the  annuity  is  given,  on 
the  death  of  the  annuitant,  over,  and  does  not  fall  into  the  residue,  the  annuitant 
it  entitled  only  to  the  income  that  that  fund  produces. 

Originating  Summons  referred  to  Court  to  determine  questions 
arising  in  the  execution  of  the  trusts  of  the  will  of  Dr.  Dimock, 
deceased. 

By  his  will,  the  testator,  after  making  certain  specific  bequests, 
gave,  devised,  and  bequeathed  all  the  rest  of  his  property  to  The 
Trustees  Executors  and  Agency  Company  Limited  in  trust,  to 
permit  his  brother  Frederick  Dimock  and  his  wife  (in  the  will 
called  Harriet  Wymark)  to  reside  in  his  dwelling-house  in  Dawson 
Street,  Ballarat,  as  occupied  by  him  during  their  joint  lives  and  the 
life  of  the  survivor,  or  should  they  elect  to  reside  elsewhere,  then 
he  directed  his  trustee  to  let  the  dwelling-house  and  to  pay  the 
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1892  rent  arising  therefrom  to  his  said  brother  and  his  said  wife  during 

Tub  Tkustbeb  their  joint  lives,  and  during  the  life  of  the  survivor,  and  upon 
^^lllllTo^.^  further  trust  to  pay  to  his  said  brother  and  his  wife,  during  their 
joint  lives,  and  the  life  of  the  survivor,  a  yearly  sum  of  2001.,  by 
equal  payments,  the  first  of  such  payments  to  be  made  one  month 
after  his  death,  and  he  directed  that  his  trustee  should  also  set 
apart  sufficient  of  his  trust  funds  to  pay  to  his  god-daughter, 
Emily  Searley  Long,  then  in  England,  a  yearly  sum  of  70i.,  to  be 
paid  to  Mrs.  Emma  Long,  of  Stanley  Villa,  Cosham,  Hants,  in 
England,  for  the  benefit  of  the  said  Emily  Searley  Long,  and  on  the 
death  of  the  said  Emma  Long,  he  declared  that  the  receipt  of  the 
said  Emily  Searley  Long  should  be  a  sufficient  discharge  to  his 
trustee.  And  he  declared  that,  during  the  lives  of  his  brother 
Frederick  and  his  wife,  and  the  life  of  the  survivor,  all  unapplied 
income  should  be  accumulated  for  the  benefit  of  his  residuary 
legatees,  and  on  their  death  the  said  sum  of  2002.  payable  to  them, 
and  the  fund  from  which  it  should  arise,  should  also  sink  into  his 
residuary  estate ;  and  as  to  the  sum  set  apart  for  the  benefit  of  his 
god-daughter,  Emily  Searley  Long,  he  directed  that  on  her  death 
it  should  be  equally  divided  amongst  the  children  of  his  two 
nieces,  Amy  Kranze  and  Kate  Morgan,  as  and  when  they  should 
respectively  attain  the  age  of  twenty-one  years,  and  during  their 
minority  he  directed  that  the  interest  should  be  applied  for  their 
benefit  as  his  trustee  should  consider  most  advantageous,  and  on 
the  death  of  his  brother  and  the  said  Harriet  Wymark,  he  declared 
that  his  trustee  should  stand  possessed  of  the  whole  of  the  residue 
of  his  trust  fund  and  all  accumulations  in  trust  for  his  said  two 
nieces.  Amy  Eranze  and  Eate  Morgan,  in  equal  shares  for  their  own 
use  and  benefit,  free  from  the  control  of  their  present  husbands. 

Probate  was  granted  on  18th  April  1891,  and  the  amount  of 
the  estate  on  realisation  only  amounted  to  1,500{.,  a  sum  insufficient 
to  provide  for  the  annuities  of  2002.  and  702.,  and  the  present 
summons  was  taken  out  by  the  trustees  and  executors  against  the 
testator's  brother,  Frederick  Dimock,  and  his  brother's  wife,  his 
nieces.  Amy  Kranze  and  Kate  Morgan,  and  the  children  of  his 
nieces,  to  have  the  following  questions  determined  : — 

(1)  Whether,  owing  to  the  residue  of  the  estate  of  the  said 
stator  being    insufficient  to  provide   for  the  payment  of  the 
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annaities  of  200Z.  and  702.,  and  owing  to  the  express  provision  of  18^2 

the  will  for  setting  apart  a  fund  to  provide  for  the  annuity  of  200Z.,   the  Tbusteeb 
any  and  what  sum  should  be  set  apart  by  the  plaintiffs  for  payment 
of  such  annuity  of  200Z.,  or  some  and  what  proportion  thereof,  or 
how  otherwise  should  the  payment  of  such  annuity  of  200{.  be 
provided  for  ? 

(2)  Whether,  under  the  circumstances,  the  plaintiff  company 
should,  in  accordance  with  the  directions  in  the  will,  set  apart  a 
fund  sufficient  to  provide  for  the  payment  of  the  annuity  of  70J. 
bequeathed  to  the  defendant,  Emily  Searley  Long,  or  whether  some 
smaller  and  what  fund  should  be  set  apart  by  the  plaintiff? 

(8)  Whether  the  defendants  Frederick  Dimock  and  his  wife  are, 
as  against  the  defendants  Amy  Krauze  and  Kate  Morgan,  the 
residuary  legatees  under  the  said  will,  entitled  to  be  paid  out  of  the 
corpus  of  the  residuary  estate  or  some  part  thereof  such  sum  as 
may  be  necessary  to  make  the  income  of  any  proportionate  part  of 
the  residuary  estate,  which  may  be  set  apart  to  meet  their  said 
annuity,  amount  in  each  year  tiO  2002.  ? 

(4)  Whether,  in  the  event  of  a  fund  being  set  apart  which  is 
uot  sufficient  by  its  income  to  provide  for  the  payment  of  the  full 
amount  of  the  said  annuity  of  702.  bequeathed  to  the  defendant 
Emily  Searley  Long,  the  said  defendant  is  entitled  to  receive  out  of 
the  corpus  of  such  fund  the  amount  necessary  to  make  up  the  full 
yearly  sum  of  701.  ? 


Ooldsmith  for  the  defendant  Emily  Searley  Long — A  material 
question  which  has  not  been  asked  is  whether  the  specific  legacies 
do  not  also  abate. 

[Hodges,  J.  I  cannot  deal  with  any  question  that  is  not 
asked.] 

Wasley  for  the  plaintiff  company. 

Weigall  for  all  the  defendants  except  Emily  Searley  Long — 
All  the  defendants  for  whom  I  appear,  though  they  might  have 
different  interests,  are  agreed  that  each  of  the  two  annuities  should 
abate  proportionately.  The  will  as  to  the  2002.  annuity  amounts 
not  only  to  a  direction  to  set  apart  a  specific  sum  to  provide  for 
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1892  that  annuity,  for  it  speaks  of  the  fand'from  which  it  should  arise, 

Thb  Trustebs   but  to  a  direction  to  pay  the  persons  entitled  to  that  annuity  the 
ExEcuiottSAND  g^^  ^f  2QQJ  ^  y^^j.      rpj^^  aunuity  of  101.  is  so  far  in  the  same 

position ;  but  as  to  the  annuity  of  200Z.  the  fund  from  which  it 
arises  is  to  go  into  the  testator's  residuary  estate,  while  the  sum 
set  apart  for  the  70Z.  annuity  is  given  over  to  the  children  of  his 
nieces.  Under  these  circumstances  it  is  submitted  that  the 
persons  entitled  to  the  2002.  annuity  are  entitled  to  so  much  of  the 
corpus  of  the  fund  set  apart  as  is  sufficient  to  make  up  the  yearly 
sum  of  200Z. ;  while  as  to  the  70^.  annuity,  the  person  entitled  to  it 
is  only  entitled  to  the  income  of  the  fund  set  apart  to  produce  it : 
Croly  V.  Weld  (a). 

[Hodges,  J.     That  case  seems  to  apply  to  both  annuities.] 
The   authorities   are  collected  in   the  notes   to  Ashbumer  ?. 
Macguire   (b),   including    Mason   v.    Robinson    (c)    and    Gee  ?. 
Mahood  (d). 

Goldsmith — It  is  in  each  case  a  question  of  the  testator's  inten- 
tion :  Beeston  v.  Booth  {e). 


Hodges,  J.  In  my  opinion  the  first  question  must  be  answered 
in  this  form.  Assuming  that  the  funds  are  not  sufficient,  or  the 
residuary  estate  is  not  sufficient,  to  enable  the  trustees  to  set  apart 
sufficient  to  pay  200{.  a  year  and  70Z.  a  year,  they  must  divide  that 
portion  of  the  estate  into  two  parts,  bearing  each  the  same  relation 
to  the  other  that  2002.  bears  to  70Z.  That  is  the  mode  by  which 
payment  of  those  annuities  should  be  provided.  That  answers 
really  the  first  and  second  questions.  If  they  cannot  set  aside 
sufficient,  they  should  set  aside  as  much  as  they  can.  As  to  the 
third  question,  it  must  be  answered,  in  my  opinion,  in  this  way: 
that  the  trustees  are  to  pay  income  as  far  as  it  will  go,  and  if  the 
income  is  not  sufficient,  the  trustees  should  pay  so  much  of  the 
corpus  of  the  fund  set  apart  as  is  sufficient  to  make  up  the  2O01 
a  year  to  Frederick  Dimock  and  Harriet.  I  think  the  case  of  Croly 
V.  Weld,  to  which  I  have  been  referred,  clearly  shows  that  those  two 

(a)    8  De  G.  M.  &  G.  995.  (c)    8  Ch.  D.  411. 

(h)    2  Wh.  &  Tud.  L.C.  in  Eq.  (6tb  ed.),    (d)   11  Ch.  D.  891. 
pp.  268-9.  (e)    4  Mad.  161. 
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persons  are  entitled  to  have  2002.  a  year,  and  the  persons  entitled  in 
remainder  must  suffer.  I  think  also  that  that  case  shows  how  the 
fourth  question  must  he  answered,  that  in  the  case  of  Emily 
Searley  Long  she  can  only  receive  the  income  of  the  fund  set  apart, 
and  cannot  touch  the  corpus.  The  trustees  can  pay  her  the  whole 
of  the  income  of  the  fund,  hut  not  the  corpna.  Costs  of  all  parties 
out  of  the  estate;  those  of  the  trustees  between  solicitor  and  client. 
Liberty  to  apply. 

Solicitors  for  plaintiff:  Cuthbert,  Hamilton  d  Co.  for  Cuthberty 
Wynne  Jt  Co.,  Ballarat. 

Solicitors  for  all  defendants  except  defendant  Long :  Mallesony 
England  d  Stewart. 

Solicitor  for  defendant  Long :  Morgan. 

A.  J.  A. 


CHRISTIE  V.  WHITTLES. 

Vendwr  and  purchaser — Sale  of  land — Error  in   acreage — Completed  contract — 
Mutual  mistake — Rescission  of  contract — Compensation. 

An  agreement  for  the  purchase  and  sale  of  two  blocks  of  land  was  entered  into 
for  1,5U0/.,  and  not  at  so  much  per  acre;  but  at  the  time  of  entering  into  tliis  agree- 
ment both  vendor  and  purchaser  believed  the  blocks  contained  one  hundred  and 
twenty-six  acres,  whereas  they  only  contained  a  little  over  one  hundred  and  twenty 
seres.  A  contract  of  sale  was  drawn  up  by  the  plaintilfs  solicitor  stating  the 
correct  acreage,  and  the  solicitor  struck  out  the  usual  compensation  clause  from 
the  form  of  contract  used  because  the  contract  was  a  lump  sum  contract.  This 
contract  so  prepared  was  executed,  the  land  conveyed,  all  the  purchase  money  paid, 
and  the  purchaser  let  into  possession.  Some  time  after  the  purchaser  brought  an 
action  for  rescission  of  the  contract  and  a  return  of  the  purchase  money,  or  for 
compensation  for  the  short  acreage.  There  was  no  misrepresentation  as  to  the 
acreage. 

Heldy  that  he  was  not  entitled  either  to  rescission  or  to  compensation. 

8emble,if  the  vendor,  honestly  believing  that  there  were  one  hundred  and  twenty- 
six  acres,  had  so  stated  to  the  purchaser,  and  they  had  both  entered  into  the  contract 
under  that  impression,  the  purchaser,  after  the  contract  had  been  executed,  the 
purchase  money  paid,  the  land  copveyed  and  possession  taken,  could  not  have  obtained 
any  relief. 

Action  for  rescission  of  a  contract  for  the  sale  of  land  and 
return  of  the  purchase  money  or  for  damages  by  way  of  compensa- 
tion for  short  acreage. 

The  facts  and  arguments  sufficiently  appear  from  the  judgment. 
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Chbistib       fl-Jid  644  ;  and  Dyer  v.  Hargrave  (a). 


Whittlbs. 
JlodgeSf  J. 


Cussen  for  the  defendant  cited  Okill  v.  Whittaker  (b) ;  2  Dart's 
Vendors  and  Purchasers  (6th  ed.),  887  ;  Besley  v.  Besley  (c) ; 
Allen  V.  Richardson  (d) ;  Palmer  v.  Johnson  {e) ;  Clayton  y. 
Leech  (/) ;  Pa^et  v.  Marshall  (g) ;  Quest  v-  Watson  (h) ;  PoUoek 
on  Contracts  (6th  ed.),  459 ;  and  Tamplin  t.  James  (i). 

Cur,  adv.  vult. 

Nor.  18.  HoDaBS,  J.      About  August  1889  the  plaintiff's  father,  the 

real  plaintiff  in  this  action,  was  negotiating  with  the  defendant 
with  the  view  of  purchasing  from  her  two  pieces  of  land,  namelj. 
Crown  allotment  6,  section  A,  parish  of  Tanjil,  county  of  Tanjil, 
and  a  piece  of  land,  containing  about  thirty  acres,  immediately 
adjoining  the  first-mentioned  piece  originally  selected  by  the 
defendant's  husband,  now  deceased.  He  had  offered  the  defendant 
14{.  per  acre  for  this  land,  and  she  had  accepted  the  offer,  and 
had  received  from  the  plaintiff  a  small  deposit.  The  plaintiff's 
father,  being  dissatisfied  with  the  purchase,  allowed  the  smaU 
deposit  to  be  forfeited,  and  the  sale  went  off.  During  these 
negotiations  the  plaintiff's  father  was  under  the  belief  that  Grown 
allotment  6  contained  ninety-six  acres.  It  is  by  no  means  clear 
how  he  arrived  at  the  acreage,  but  I  conclude,  after  having  heard 
the  witnesses  and  examined  the  documents,  that  this  belief  was 
occasioned  by  his  having  seen  a  circular  from  the  Department  of 
Lands  and  Agriculture,  dated  81st  May  1878,  which  refers  to  the 
block  as  containing  ninety-six  acres.  The  plaintiff's  father 
remained  in  this  belief  up  to  the  time  of  the  making  of  the  verbal 
contract  to  which  I  shall  presently  refer.  I  think  the  defendant's 
belief  was  the  same.  The  fii-Bt  sale  having  gone  off,  the  plaintiff 
and  his  father  in  September  1889  again  approached  the  defendant, 


(«) 

10  Ves.  605. 

(J)  41  Ch.  D.  103. 

w 

1  De  G.  &  S.  83. 

(Sf)   28  Oh.  D.  256. 

w 

9  Ch.  D.  103. 
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and  an  ofifer  of  121.  an  acre  was  made,  which  the  defendant 
expressed  her  willingness  to  accept.  The  plaintiflf's  father,  assum- 
ing that  the  two  blocks  contained  one  hundred  and  twenty-six 
acres,  calculated  that  the  purchase  money  on  this  basis  would 
amount  to  1,5122.,  and  then  offered  the  defendant  1,500Z.  for  the 
two  pieces  of  land,  800Z.  cash  and  700Z.  in  twelve  months  without 
interest.  And  I  find,  as  a  fact,  that  the  offer  of  the  plaintiff  and 
his  father  was  a  bulk  sum  of  1,600Z.  for  the  two  pieces  of  laud, 
and  that  that  was  the  verbal  offer  which  the  defendant  verbally 
accepted.  But  while  such  was  the  verbal  contract,  I  arrive  at  the 
conclusion  that  the  three  persons  believed  that,  the  two  pieces  of 
land  contained  one  hundred  and  twenty-six  acres,  and  that  probably 
the  one  document  was  responsible  for  the  belief  which  these  people 
entertained.  These  people  on  that  day,  or  the  next,  went  to 
Mr.  Briggs,  who  was  solicitor  for  the  plaintiff  and  his  father  in 
this  transaction,  and  the  plaiutitFs  father  instructed  Mr.  Briggs  to 
prepare  a  contract,  and  tol,d  the  solicitor  that  the  two  pieces  of  land 
had  been  purchased  for  1,600Z.,  800Z.  to  be  paid  in  cash  and  700Z. 
in  twelve  months  without  interest.  Mr.  Briggs  accordingly 
prepared  a  contract,  but  before  drawing  up  the  contract  ascertained 
the  correct  acreage  of  the  two  blocks,  and  found  out  that  Crown  allot- 
ment 6  contained  only  ninety  acres  twenty-nine  perches,  and  did  not 
contain  uinety^six  acres,  and  inserted  in  the  contract  he  so  prepared 
the  number  of  acres  that  this  block  actually  contained.  This 
contract  was  signed  by  the  plaintiff  and  defendant  about  the  19th 
of  September  1889,  and  the  800Z.  was  at  this  time  paid. 
Mr.  Briggs  says  that  he  explained  the  contract  to  the  plaintiff  and 
his  father,  who  found  the  money,  but  believes  he  did  not  mention 
the  acreage,  and  I  am  inclined  to  think  he  is  so  far  accurate  in  his 
recollection.  In  November  1889  the  plaintiff  went  into  possession 
of  the  laud,  and  has  remained  in  possession  ever  since.  About 
September  1890  the  plaintiff's  father  and  the  defendant  met  at 
Mr.  Briggs'  office  for  a  final  settlement  of  the  matter.  The 
plaintiff's  father  paid  the  balance  of  700Z.,  and  the  defendant 
signed  a  transfer  which  the  plaintiff  has  also  executed.  There  is 
conflicting  evidence  as  to  what  took  place  at  this  meeting,  and  also 
as  to  what  took  place  the  day  before  between  the  defendant  and 
Mr.  Briggs.    My  conviction  is  that  at  the  settling  up  the  defendant 
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wanted  122.  more,  as  one  hundred  and  twenty-six  acres  at  122.  an 
acre  amounted  to  1,512{.,  and  tbat  she  was  told  by  Briggs  that  the 
contract  was  a  bulk  f:uni  contract,  that  acreage  had  notliing  to  do 
with  the  matter,  and  if  acreage  hnd  anything  to  do  with  it  she  was 
gettuig  60Z.  too  much ;  that  she  yielded  to  the  view  so  expressed 
by  Mr.  Briggs,  and  signed  the  transfer  and  took  the  money,  and 
that  the  plainti£f's  father  heard  what  took  place,  and,  hearing  what 
took  place,  paid  the  7002.,  and  took  the  transfer.  He  probably  did 
not  fully  appreciate  the  e£fect  of  what  took  place,  but  I  feel  no 
doubt  that  he  heard  what  Mr«  Briggs  said.  On  these  facts  the 
plaintiff  claims  72{.  for  the  six  acres  short,  or  rescission  of  the 
contract. 

The  only  propositions  of  fact  necessary  for  the  foundation 
of  my  judgment  are  that  the  verbal  agreement  of  sale  was  not  so 
much  per  acre,  but  an  agreement  to  sell  the  two  pieces  of  land  for 
1,500Z. ;  that  the  plaintiff's  solicitor  drew  up  the  contract,  and 
struck  the  compensation  clause  out  of  the  form  which  he  used  in 
drafting  the  contract,  because  it  was  a  lump  sum  contract;  and, 
further, 'that  the  plaintiff's  solicitor  put  the  correct  acreage  in  the 
contract ;  that  both  plaintiff  and  defendant  at  this  time  believed  that 
the  two  blocks  contained  one  hundred  and  twenty- six  acres,  whereas, 
in  fact,  they  contained  only  one  hundred  and  twenty  acres;  that 
this  contract  has  been  executed,  the  land  conveyed  and  the  money 
paid,  and  the  plaintiff  put  in  possession  since  November  1889. 

Mr.  Higgins  urges  on  behalf  of  the  plaintiff  that  thi^  is  a  case 
of  mutual  mistake,  and  that  the  plaintiff  is  entitled  to  have  the 
'contract  rescinded,  that  that  is  the  plaintiff's  right,  and  that  that  is 
what  the  plaintiff  claims,  though  he  is  willing  to  allow  the  contract 
to  stand  if  he  gets  the  72/.  for  the  six  acres  short.  That  proposition 
of  law  amounts  to  this — that  a  purchaser  is  entitled  to  have  an 
executed  contract  of  sale  rescinded  because  the  subject  matter  of 
sale  is  not  all  the  vendor  and  purchaser  believed  it  to  be.  This 
sounds  somewhat  startling.  A  horse  is  sold  by  written  contract 
for,  say,  502.,  the  written  contract  containing  no  reference  to  size, 
soundness,  or  age.  If  the  purchaser  fixed  the  price  at  502.,  from  a 
belief  in  the  horse's  size,  soundness,  or  age,  it  could  not,  I  think, 
be  contended  that  he  could  rescind  the  contract  and  recover  back 
his  money  on  proof  that  both  he  and  the  vendor  believed  that  the 
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horse  was  seventeen  hands  high  whereas  he  was  only  sixteen  hands 
high,  and  that  the  price  was  fixed  after  taking  this  element  into 
consideration ;  nor  could  he,  in  my  opinion,  claim  any  compensa- 
tion.   Similarly  as  to  soundness  or  age.     To  my  mind  the  answer 
to  any  attempt  to  do  so  would  be,  the  purchaser  has  got  what  he 
contracted  to  buy,  and  he  substantiates  no  claim  against  the  vendor 
because  the  horse  is  not  all  that  he  and  the  vendor  believed  it  to 
be.    If  he  desires  to  be  put  in  a  position  to  make  any  claim  in 
respect  of  these  matters,  they  should  be  inserted  in  the  contract. 
How  stand  the  authorities?    It  is  to  be  noted  that  no  fraudu- 
lent misrepresentation  is  alleged  in  the  pleadings,  nor  is   any 
such  proved.     Further,  no  misrepresentation   is   alleged  in  the 
pleadings,  and,  if  it  had  been,  although  on  this  there  would  have 
been  some  evidence,  I  should  have  found   against  the  plaintiff. 
The  allegation  only  is  one  of  common  mistake.   Now  the  position  of 
the  defendant,  on  account  of  the  common  mistake  which  has  existed, 
apart  from  any  misrepresentation  by  her,  cannot  be  worse,  because 
she  has  made  no  misrepresentation.      Further,   the  defendant's 
position   cannoty  I  conceive,   be    worse,   because   the   plaintiff's 
solicitor  knew  the  correct  acreage,  and  inserted  it  in  the  contract 
which  he  drew  up  on  the  plaintiff's  instructions.     And,  in  my 
opinion,  if  the  defendant,  honestly  believing  that  there  were  one 
hundred  and  twenty-six  acres  in  these  blocks,  had  so  represented, 
and  plaintiff  and  defendant  entered  into  this  contract  under  that 
impression,  the  plaintiff  after  the  contract  had  been  executed^ 
purchase  money  paid,  land  conveyed,  and  possession  taken,  could 
not  have  obtained  any  relief.     In  Legge  v.  Croker  {k)  the  defendant 
leased  to  the  plaintiff  his  house  and  premises.     In  the  course  of  the 
negotiation  the  plaintiff  asked  the  defendant  if  there  was  any  public 
right  of  way  over  a  certain  portion  of  the  ground.     The  defendant 
said  there  was  not.     The  heads  of  the  agreement  were  reduced  to 
writing,  and  contained  this  statement  as  to  there  being  no  right  of 
way.  The  writing  was-  not  signed.    Leases  were  afterwards  executed 
by  plaintiff  and  defendant,  and  the  plaintiff  took  possession.     The 
statement  that  there  was  no  public  right  of  way  was  a  mistake. 
There  was  a  public  right  of  way  over  the  part  that  had  been  referred 
to.     The  statement  that  there  was  not   had  been  honestly  but 
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mistakenly  made.  The  Lord  Chancellor  in  delivering  jadgment 
said  (page  514) : — 

"Then  arises  the  qaestion  whether  ander  the  head  of  fraud  or  mbtake  the 
defendant  is  l>oand  to  make  f^^ood  the  injury  the  plaintiff  has  sustained  by  reasoo  of 
the  right  of  way  being  established ;  and  if  he  is,  whether  that  is  to  be  done  by 
altogether  rescinding  the  contract  and  cancelling  the  leases  or  by  making  compensa- 
tion by  way  of  damages  P 

"  If  it  were  a  wilful  misrepresentation  the  plaintiff  might  be  entitled  to  relief ; 
but  where  the  parties  have  expressed  their  meaning  by  a  lease  that  has  been  with 
due  deliberation  executed,  and  where  there  is  no  wilful  misrepresentation  nor  any 
mistake  in  omitting  to  introduce  a  covenant  respecting  this  right  of  way  into  the 
deed,  it  would  be  very  dangerous  to  correct  this  deed  upon  such  slight  groands 

The  case  appears  to  me  to  bear  some  resemblance  to  the  sale 

of  a  horse  where  the  vendor  says  he  believes  the  horse  to  be  sound  but  will  not 
warrant  him ;  now,  to  make  him  liable  the  purchaser  must  prove  the  tdenier  which 
is  the  gist  of  the  action  that  at  the  time  he  asserted  he  was  sound  he  knew  him  to 

lie  unsound The  case  would  have  been  materially  different  if 

wilful  misrepresentation  or  omission  had  been  made  out ;  it  is  sufficient  for  me  to 
say  they  form  no  part  of  the  case  before  the  Court. 

'*  I  am  therefore  of  opinion  that  the  leases  beitig  deliberately  executed  in  which 
this  stipulation  was  not  introduced  or  intended  so  to  have  been,  the  parties  must  be 
bound  by  the  contract." 

Accordingly  he  holds  that  the  lessee  is  bound  by  the  contract 
and  can  get  no  relief  by  way  of  rescission  or  by  way  of  compensation. 
And  in  Wild  v.  Oibson  (t)  Lord  Campbell  says  : — 

**  1  must  say  that  in  the  Court  below  the  distinction  between  a  bill  for  carrying 
into  execution  an  executory  contract  and  a  bill  to  set  aside  a  conveyance  that  has 
been  executed  has  not  been  very  distinctly  borne  in  mind.  With  regard  to  the  firsts 
if  there  be  in  any  way  whatever  misrepresentation  or  concealment  which  is  material 
to  the  purchaser,  a  Court  of  Equity  will  not  compel  him  to  complete  the  purchase; 
but  where  the  conveyance  has  been  executed,  I  apprehend,  my  lords,  that  a  Court  of 
Equity  will  set  aside  the  conveyance  only  on  the  ground  of  actual  fraud." 

In  Brownlie  t.  Campbell  (m)  Lord  Selborne  says : — 

'*  Passing  from  the  stage  of  correspondence  and  negotiation  to  the  stage  of  written 
agreement,  the  purchaser  takes  upon  himself  the  risk  of  errors.  I  assume  them  to 
be  errors  unconnected  with  fraud  in  the  particulars,  and  when  the  conveyance  takes 
place  it  is  not,  as  far  as  I  know,  in  either  country  "  (he  is  speaking  of  England  and 
Scotland)  "  the  principle  of  equity  that  relief  should  afterwards  be  g^ven  sgainst 
that  conveyance,  unless  there  be  a  case  of  fraud,  or  a  case  of  misrepresentation 
amounting  to  fraud,  by  which  the  purchaser  may  have  been  deceived." 

Then  further  on,  with  reference  to  the  case  of  Legge  v.  Croker 
he  says : — 

.  **  During  the  course  of  the  argument  I  called 'the  attention  of  the  learned  coniiMl 
for  the  appellant  to  what  was  said  in  the  judgment  given  in  this  House  by  Lord 
Cottenham  in  the  well-known  case  of  Wilde  v.  Oihton^  and  more  particularly  to  the 
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ctae  of  Legge  ▼.  Croker  there  referred  to,  apparently  with  approbation,  which  was 
before  Lord  Manners  in  Ireland,  and  which  had  in  some  respects  a  close  resemblance 
to  this  case.  There  a  positive  statement  was  made  that  there  had  been  a  decision 
against  a  right  of  way.  It  was  bond  fide  believed  that  there  had  been  such  a 
decision,  but  when  it  was  examined  it  was  fonnd  not  to  exclude  every  sort  of  right  of 
way,  but  only  a  certain  kind ;  and  one  other  kind,  not  excluded  by  it,  remained,  and 
was  eventnally  established.  That  representation  having  been  believed  to  be  true  at 
the  time  it  was  made,  and  having  been  made  in  good  faith,  it  was  held,  after  con- 
veyance, by  the  Court,  that  it  was  no  ground  for  relief  iu  equity,  either  by  way  of 
compensation  or  by  setting  aside  the  contract." 

The  principles  enunciated  in  those  cases  in  my  opinion  govern 
this  case,  and  as  this  is  a  complete'd  transaction,  and  as  there  is  no 
fraud,  the  plaintiff  is  not  entitled  to  any  redress  by  reason  of  the 
erroneous  belief  both  he  and  the  defendant  entertained  as  to  tlie 
number  of  acres  in  the  blocks  purchased.  There  are  other  reasons 
for  which  I  would  be  prepared  to  decide  for  the  defendant,  but  I 
prefer  to  found  my  judgment  on  that  reason.  Judgment  for  the 
defendant  with  costs. 

Solicitors  for  plaintiff :  Briggs  d  Snowball. 

Solicitors  for  defendant :  Crisp  d  Cameron,  for  Gray,  Traralgon. 

A,  J.  A. 
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In  thb  Will  of  THOMAS  WALSH,  Dbceaabd.    .  ^g^g 

WiU—TesiametUarg  eapaoUg — Utulue  influence — Beneficiary  preparing  will — Onus  ^^^^'^'^,*  ^*J*  ®» 
of  proof —Degree  ofeovndneee  of  mind. 

The  fact  that  a  person  who  prepared  a  will,  nnder  which  he  takes  a  benefit,  was 
Dot  seeking  to  benefit  himself  personally  bo  mnch  as  his  Chnrch,  does  not  relieve  him 
from  the  obligation  cast  npon  him  on  propounding  the  wiU  of  satisfying  the  Court 
that  BO  undue  influence  was  used  to  procure  the  will. 

The  lughest  degree  of  soundness  of  mind  is  required  in  order  to  constitute 
capacity  to  make  a  testamentary  disposition  of  property,  inasmuch  as  a  testator  must 
be  able  to  reflect  upon  the  claims  of  the  several  persons  who  by  nature  or  through 
other  circumstances  may  be  supposed  to  have  claims  on  his  bounty,  and  of  properly 
considering  them^  and  to  determine  in  what  proportions  his  property  shall  be  divided 
amongst  the  claimants. 

Motion  for  the  administration  cum  testamento  annexo  of  the 
estate  of  Thomas  Walsh,  deceased,  to  the  Eeverend  Peter  Keman, 
Soman  Catholic  priest  in  charge  of  St.  Joseph's  Church,  Colling- 
wood,  the  executors  appointed  by  the  will,  D.  V,  Hennessy  and 
T.  Sabelberg,  the  sons-in-law  of  the  deceased,  having  renounced 
probate. 
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/«  n         Hennessy  and  Sabelberg,  on  the  ground  that  the  testator,  when  he 

^"^^'       executed  the  will,  was  not  of  testamentary  capacity ;  and  on  the 

A^Beoketi,  J.     ground  that  the  execution  of  the  will  was  procured  by  the  undue 

influence  of  the  applicant,  Father  Eeman. 

The  facts  sufficiently  appear  in  the  judgment. 

Pwrves,  Q.C.,  Duffy ^  and  Coldham  for  the  applicant. 

Madden  and  Topp  for  the  caveators. 

Cur.  adv.  vuU. 

Nov.  28.  a'Beoeett,  J.    I  have  to  determine  the  validity  of  a  will  sigDed 

by  one  Thomas  Walsh  the  day  before  his  death.  It  was  written  for 
him  by  the  Bev.  Peter  Eeman,  a  priest  of  the  Boman  Catholic 
Church,  spoken  of  in  evidence  as  Father  Eernan.  This  will  is 
opposed  on  the  ground  of  the  testator's  incapacity  and  of  undne 
influence  by  Father  Eernan.  The  testator  was  seventy-eight  years 
of  age,  and  first  consulted  his  doctor,  as  to  the  disease  from  which 
he  died,  on  the  8th  of  July.  On  the  morning  of  Sunday,  the 
17th  of  July,  he  was  found  lying  in  a  fit  by  the  side  of  the  bed  at 
which  he  had  been  praying.  He  was  helped  into  bed,  and  never 
left  it  again  except  for  a  few  minutes.  The  important  incidents  in 
the  case  occurred  after  that  Sunday.  The  testator  was  worth  about 
19,000Z.  By  the  will  600Z.  is  given  to  his  housekeeper,  and  6001. 
to  a  son  James.  The  rest  of  the  property  is  divided  into  eight 
shares.  One  is  given  to  the  children  of  his  daughter,  Mrs.  Sabel- 
berg;  one  to  the  children  of  his  deceased  daughter,  Mrs.  Hennessy; 
one  to  the  children  of  his  deceased  son,  Patrick;  one  to  the  reverend 
mother  of  the  Little  Sisters  of  the  Poor ;  one  to  the  reverend 
mother  of  the  St.  Vincent  de  Paul's  Convent ;  one  to  the  reverend 
mother  of  the  convent  at  Abbotsford ;  one  to  His  Grace  the  Boman 
Catholic  Archbishop  ;  and  one  to  "  the  Beverend  Peter  Eeman  or 
the  pastor  in  charge  of  the  B.C.  Church,  Otter  Street,  Colling- 
wood.*'  The  communications  between  the  testator  and  Father 
Eernan  as  to  the  making  of  the  will  were  mixed  up  with  dealings 
as  to  deposit  receipts  for  1,000Z.,  and  to  cheques  for  sums  amounting 
to  1,000{.  given  by  the  testator  to  Father  Eeman  to  be  distributed 
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in  charity.     The  will  and  the  giving  of  the  cheques  have  to  be 

considered  together,  though  I  have  only  to  decide  upon  the  validity 

of  the  will.    The  only  connected  narrative  of  what  occurred  as  to 

both  matters  is  given  by  Father  Eeman.     He  and  the  testator  did 

not  become  acquainted  till  October  1891,  when  he  came  from  Geelong 

to  take  charge  of  St.  Joseph's  Church,  GoUingwood,.  and  received 

rent  which  the  testator  had  collected  as  trustee. 

Father  Eernan  in  his  evidence  said  : — 

"  Mr.  Walsh  said  he  would  he  glad  to  see  me  at  his  house,  and  I  made  a  hahit  of 
calling  on  him  at  least  once  a  week.  He  was  one  of  the  gnarantors  of  the  church 
deht,  hut  he  did  not  attend  the  meetings,  leading  a  retired  life  latterly.  A  little 
hefore  Easter  he  had  promised  a  donation  of  10^.  towards  a  church  haiaar,  and  in 
speaking  of  that  he  said  he  had  made  a  wiU  with  which  he  was  not  quite  satisfied, 
although  he  gave  no  reason  why  he  was  not  satisfied.  He  subsequently  mentioned 
that  will  again,  and  as  one  reason  for  his  dissatisfaction  he  mentioned  the  death  of  a 
son.  Two  or  three  months  before  his  death  he  said  he  had  left  his  money  to  the  poor 
of  Collingwood.  I  suggested  that  the  money  should  be  left  more  definitely,  as  trusts 
of  that  kind  were  sometimes  frittered  away.  In  May  he  said  he  had  made  up  his 
mind  to  letfre  his  property  in  charity.  I  said, '  What  about  your  fkmily  P '  and  he 
said,  *  They  have  enoogh/  and  the  like  of  that.  On  Saturday,  9th  July,  I  told  him 
I  was  going  on  a  visit  to  Geelong,  and  he  asked  me  straight  if  I  thought  he  was 
going  to  die  this  time ;  '  because/  he  said, '  if  I  am  I  will  settle  the  deposit  money 
and  the  will.'  I  told  him  I  did  not  think  he  was  going  to  die,  but  that  he  had  a  bad 
oold,  and  his  age  was  against  him.  He  said  he  wanted  to  leave  something  to  the 
Little  Sisters  of  the  Poor,  and  I  said  the  rev.  mother  had  suggested  that  it  would  be 
a  nice  thing  for  him  to  give  the  altars  for  the  new  church  at  Port  Melbourne,  fbr 
which  a  Protestant  was  giving  a  stained  glass  window.  Soon  after  Easter  he  had  told  me 
he  would  not  leave  any  money  behind,  but  as  soon  as  he  felt  he  was  going  to  die  he 
would  transfer  his  deposit  to  current  account,  and  then  get  rid  of  it.  He  added, '  But 
I  have  not  as  much  as  people  think — only  a  few  hundreds.'  On  Monday,  11th  July, 
when  he  was  ill,  I  went  to  see  him  before  going  to  Geelong.  In  answer  to  him,  I 
said  I  would  be  returning  on  the  following  Thursday,  and  he  said, '  I  will  show  you 
the  old  will  next  Friday.'  I  advised  him  to  give  up  early  mass  at  St.  Patrick's.  He 
had  not  then  seen  a  doctor,  but  he  said  that  if  he  did  not  get  better  he  would  consult 
a  chemist.  On  Friday,  16th  July,  I  returned  to  Melbourne,  and  found  that  he  had 
not  ^ven  up  early  mass.  I  again  warned  him,  but  he  said  he  would  take  care  of 
himself.  Not  a  word  was  said  about  the  will  on  that  occasion.  On  Sunday  morning, 
17th  July,  I  was  sent  for,  the  testator  having  fainted  in  his  room,  and  when  I  saw 
him,  in  the  presence  of  Mrs.  Rhodes,  his  housekeeper,  he  said  he  was  not  prepared 
font  communion,  and  he  was  not  g^ing  to  die  that  time.  I  had  only  been  his  &ther 
confessor  on  two  occasions.  The  same  day  I  saw  him  again,  when  he  was  in  bed, 
and  asked  him  if  he  would  like  to  receive  the  last  sacrament  then,  but  he  said  he 
would  not.  After  the  evening  service  that  night,  however,  he  was  anointed  at  his 
own  request,  and  arrangements  were  made  for  his  taking  the  sacrament  on  the 
foUowing  morning.  There  was  no  appearance  in  him  of  any  derangement  in  intellect. 
The  next  morning,  as  I  was  preparing  the  sacrament,  he  produced  a  packet  of  papers 
and  said, '  Take  those,  father,  I  am  now  done  with  the  world.'  I  said, '  All  right,  we 
will  talk  about  that  afterwards,'  and  put  the  packet  in  my  pocket.    After  the  sacrament 


1892 

Wajse. 
A'Beekeii,  J. 


Digitized  by 


Google         — 


742 


SUPREME  COURT  t  VICTORIA. 


[V.I1.B. 


1892 

In  re 
Walsh. 

A*  Beckett,  J. 


I  8aw  the  packet  oontained  deposit  notes;  and  he  told  me  he  wished  me  to  place 
them  to  his  current  accoont  in  the  English,  Scottish,  and  Australian  Chartered  Bank, 
in  Qertmde  Street.  I  said,  *  I  suppose  when  these  are  placed  to  your  current  accoont 
you  will  be  getting  rid  of  them.'  He  made  no  answer.  I  transferred  the  deposit 
notes,  which  amounted  to  1,0072.  2«.  %d.,  to  his  current  account.  When  he  was 
offered  the  receipt  which  I  had  obtained  from  the  bank  manager,  he  just  shook  hii 
head.  I  pointed  out  to  him  that,  so  far  as  getting  rid  of  the  money  was  concerned, 
he  was  no  better  off  now,  and  he  said, '  I  will  do  that  later.  I  will  see  you  later  in 
the  day,  and  you  can  speak  to  me  again.'  He  mentioned  a  will  when  he  gave  me  the 
deposit  notes.  He  said,  *  I  must  settle  my  will  if  I  don't  get  better.'  On  the  Monday 
eyeniug  I  saw  him  again,  when  he  took  from  the  bedclothes  a  handkerchief,  from  which 
he  produced  a  cheque  for  602.,  which  he  handed  to  me,  and  said, '  There  is  602.  for 
Brother  Tracey.  I  am  now  done  with  him.  I  promised  him  1002.  for  the  school  in 
Nicholson  Street.  I  have  already  given  him  602.'  He  then  handed  me  another  cheque, 
and  said,*  There  is  502.  for  masses  and  2002.  for  Mahoney's  house.'  All  the  cheques  were 
in  his  handwriting.  Mahoney's  house — a  broken-down  cottage— adjoined  the  charch, 
and  it  had  been  arranged  that  the  testator  should  purchase  it  for  the  church.  Whw 
I  was  thanking  him  he  said, '  I  will  settle  that  will  to-monow  if  I  can ;  but  I  am 
very  weak,  and  I  am  afraid  I  won't  be  much  stronger.'  He  refused  to  have  a  lawyer 
or  anybody  to  assist  him  in  drawing  up  his  will,  as  there  was  nobody  he  could  trast^ 
and  he  did  not  wish  anyone  to  know  his  affairs.  He  said  he  would  do  it  himself,  and 
asked  me  to  help  him.  I  said, '  If  I  help  to  draw  it  up  it  may  look  suspfcious.  You 
really  ought  to  get  somebody  eke.*  He  said, '  No,  I  won't'  '  Well,'  I  said,  'if  I  have 
to  draw  it  up  I  could  do  it  better  at  home,  if  you  give  me  instructions.'  He  said, 
*  When  P'  and  I  replied, '  To-night.*  He  said, '  Very  well,'  and  appeared  pleased.  1 
said  to  him,  *  What  do  you  mean  to  do  P  Have  you  made  up  your  mind  ?  It  is  your 
money,  and  you  can  do  with  it  as  you  like.'  He  did  not  answer,  and  I  said,  'Toa 
most  do  as  you  like ;  the  responsibility  lies  on  you.  The  chief  thing  is  to  do  as  much 
good  as  you  can.  Have  you  quite  made  up  your  own  mind  P'  He  said,  'There  are 
the  Little  Sisters.'  I  said,  '  But  what  about  the  family  P  There  are  Hennessy  and 
Sabelberg.'  He  said  distinctly,  *  I  won't  leave  them  anything ;'  and  I  said,  *  Well,  if 
you  won't  leave  them  anything,  will  you  leave  something  to  the  children  to  be  settled 
on  them  until  they  become  of  age  or  marry.'  He  said,  'Tes;  very  well.'  I  said, 
'  There  is  your  son  James ;'  and  he  said,  *  Yes ;  and  there  is  the  daughter  up  the 
country.'  1  had  not  heard  of  her,  and  asked  who  she  was ;  and  he  Siud  she  was  the 
widow  of  his  son  Patrick ;  *  her  children  will  be  like  the  rest.  Leave  them  all  alike 
in  equal  shares.'  He  said  he  would  leave  6002.  to  his  son  James,  to  whom  he  had 
been  giving  80^.  a  week,  and  added  that  if  the  6002.  was  paid  to  his  son  in  that  way 
it  would  last  the  lifetime  of  his  son,  who,  in  his  opinion,  would  not  Hve  two  years. 
He  said  he  would  leave  5002.  to  his  housekeeper,  who  had  been  good*  to  him.  I  said, 
'  Is  there  anybody  else  ?  Are  there  any  more  legacies  ?'  and  he  said,  *  No ;  I  think 
not;  I  can  do  the  rest  with  what  I  have  in  the  bank.'  I  said,  'What  about  the  hoik 
of  the  property  P  How  do  you  mean  that  to  go  P'  He  said,  '  There  are  the  Little 
Sisters,  and  ColUngwood,  and  Abbotsford.'  I  said,  '  Ton  mean  the  nuns  ?'  and  he 
said  '  Tea.'  He  said  something  about  the  Archbishop.  1  asked  him,  rather  surprised, 
if  he  was  going  to  leave  anything  to  the  Archbishop,  and  he  replied  that  he  would  not 
leave  it  to  the  Archbishop  but  to  St.  Patrick's  Cathedral.  I  said, '  Will  you  leave  it 
to  him  like  the  rest,  and  I  will  tell  him  your  wishes  P'  and  he  replied,  *  Very  well.'  I 
said,  *  Is  there  anybody  else  P'  and  he  said,  *  There  were  the  Sisters  of  Charity  in  the 
Parade.'  I  said  to  him  then,  counting  on  my  fingers,  *  There  are  three  families  of 
children,  Abbotsford,  Little  Sisters,  the  Charity  Nuns,  and  there  is  the  Cathedral  and 
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CoUingwood.  How  do  you  mean  to  leave  them — all  eqaal,  or  whatP*  He  said,  *  Tes; 
leATe  them  all  alike/  I  said, '  Very  well,  I  will  draw  the  will  up  this  erening,  and 
bring  it  to  yon  to-morrow  morning.  And  now,  whom  will  yon  have  as  executors,  for 
you  must  have  one  at  least?'  He  said,  'There  are  generally  two;'  and,  in  reply  to 
me  as  to  whom  he  would  have,  said, '  There  are  Hennessy  and  Sabelberg ;  I  don't 
think  I  can  do  better  than  have  them.'  There  was  nothing  in  his  manner  to  indicate 
the  least  incompetence.  I  prepared  the  document  that  night,  and  next  morning 
about  a  quarter  to  nine  I  saw  the  testator,  wha»said  he  felt  cold  and  weaker,  and  said, 
'  I  cannot  write  those  cheques.  I  will  write  one  and  make  it  all  over  to  you,  father, 
and  you  can  afterwards  distribute  it  in  charity  as  I  tell  you.'  I  said, '  Very  well ; 
when  will  you  do  it  ?*  and  he  said,  *  Now ;  if  you  will  get  me  my  cheque  book.'  The 
cheque  book  was  brought,  and  the  testator,  sitting  up  in  bed  without  assistance, 
asked  for  bis  spectacles  out  of  a  particular  case,  and  commenced  to  write  out  a 
cheque.  He  made  a  slip  with  the  pen  after  writing  in  the  date,  and,  as  he  looked 
distressed^  I  offered  to  fill  in  the  body  of  the  cheque,  and  did  so,  filling  in  the 
cheque,  payable  to  myself,  for  7002.,  and  he  signed  it.  I  said,  'Well,  that  worldly 
bother  is  off  your  mind.  You'll  soon  be  over  how;  there's  only  the  will.'  With 
regard  to  that,  I  said,  'You  remember  you  told  me  to  draw  it  up  last  night;  I've 
done  80;'  and,  taking  it  out  of  my  pocket,  said, '  I  will  read  it  for  you  now^  if  you 
like.'  He  saidi  *  Yes ;  do.'  I  then  read  it  slowly,  carefully,  and  distinctly.  After 
my  doing  so,  he  said,  'Thaf  s  just  what  I  wanted.'  'Very  well,'  I  sfud,  *  if  you're 
satisfied  all  you've  got  to  do  now  is  to  sig^  it.  When  will  you  do  it  P'  '  Now,'  he 
•aid." 

Father  Eernan  then  states  that  he  suggested  as  witnesses 
Miss  Marks,  the  daughter  of  a  tenant  of  the  testator,  and 
Mr.  Doyle,  a  neighbouring  hotelkeeper,  who  were  sent  for,  and 
came  in  and  attested  the  due  execution  of  the  will.  The  will  was 
not  read  in  their  presence.  After  the  will  was  signed,  the  700Z« 
cheque  was  produced.  The  testator  went  oyer  his  signature  to  it 
with  a  dry  pen,  and  Mr.  Doyle  witnessed  it.  The  doctor  arrived 
just  as  the  two  witnesses  were  leaving.  Father  Eernan  then  went 
to  the  bank,  and  opened  an  account  in  his  own  name  with  the 
cheques  given  him  by  the  testator,  telling  the  bank  manager  that 
the  money  was  to  be  distributed  in  charity  if  the  testator  died,  and 
would  be  given  back  to  him  if  he  recovered.  About  twelve  on  the 
same  day  Farther  Eernan  went  again  to  the  house  of  the  testator, 
who  was  still  in  bed,  and  his  evidence  as  to  what  occurred  is  as 
follows : — 

"  I  told  him  where  I  had  been,  and  what  I  had  been  doing,  and  said, '  Now,  you 
most  tell  me  what  1  am  to  do  witli  the  money.'  After  a  pause,  he  said, '  There  are 
the  nun's  altars,  how  much  do  they  cost  ? '  I  said,  '  As  much  as  you  like,  it  all 
depends.  They  intend  in  the  long  run  to  have  more  than  one,  but  they  would  be 
satisfied  if  they  get  the  high  altar  out  of  you.'  He  said, '  i  think  so  too,'  and  I 
offered  to  get  the  mother  to  give  him  an  idea  of  the  cost,  and  he  agreed  to  that 
course.    I  said,  'What  else P'  and  then  came  another  surprise  when  he  said,  'There 
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are  the  Charity  Kuns.'  I  said^ '  That's  Incky,  for  they  are  going  to  have  a  bigbutar 
in  the  Exhibition  to  wipe  off  their  hnge  debt,  and  no  donbt  a  few  hundreds  will  come 
in  handy  for  preliminary  expenses.'     He  smiled  when  I  mentioned  '  a  few  hundreds/ 
and  said, '  Give  them  100^.'    I  said, '  Who  else  ? '    He  said, 'There  are  several  otben. 
There's  Mr.  Tobin ;  I  will  remember  him,  for  he  is  poor.    There  is  Mrs.  Mead,  who 
has  been  a  good  neighbour  for  years,  and  you  may  put  her  down  for  202.'    This  was 
the  mother  of  the  witness  to  the  will.      He  said, ''  There  are  others,  but  the  house- 
keeper knows  them  all.    I  said,  *  I  will  see  her  afterwards.    It  would  be  better  far 
you  to  give  me  the  names.'    Then  he  said, '  There  are  the  Sisters  of  St.  Joseph  at 
Surrey  Hills,  and  you  might  g^ve  St.  Vincent  de  Paul  something  for  the  poor,  but  the 
housekeeper  will  tell  you  all.'    I  saw  that  I  could  get  nothing  more  out  of  him,  and 
after  his  referring  twice  to  the  housekeeper  he  let  the  matter  drop.  The  same  evening 
I  saw  him  again,  asleep.    I  committed  a  portion  of  the  testator's  instructions  to 
writing,  making  the  following  donations  : — 50Z.  for  masses;  2002.  to  Rev.  P.  Eenun, 
as  manager  of  St.  Joseph's  School;  1202.  for  the  nuns'  altars  at  Fort  Melbourne.  The 
remaining  items — 1002.  to  the  Fancy  Fair ;  202.  to  Mrs.  Mead ;  and  the  balance  to 
such  charities,  persons,  or  institutions  as  the  Rev.  P.  Kernan  should  decide — I  did  not 
fill  in  until  the  following  day.    The  next  day,  the  20th  July,  1  saw  a  great  change  for 
the  worse  in  the  deceased,  who  in  answer  to  an  inquiry  sud  he  felt  poorly,  and  added 
"  I  am  done  for."    I  read  his  instructions  to  him,  and  asked  him  if  he  was  satisfied, 
and  he  said, '  I  have  left  all  that  to  you,  father.'    He  agreed  to  1202.  as  the  amount 
for  the  altars,  saying  he  supposed  it  would  be  money  well  spent.     As  to  the  balance, 
he  said, '  I  leave  that  to  you.'     I  said  I  would  like  further  particulars  from  him,  but 
he  repeated  that  he  would   leave   it  to  me.      I  told  him   the  housekeeper  had 
mentioned  a  Mr.  Tobin  and  Mrs.  Flanagan  as  persons  he  would  like  remembered, 
and  he  said  he  left  that  to  me.    Seeing  I  could  get  nothing  definite,  I  wrote  all  the 
words  following  Port  Melbourne  in  the  paper  I  had  brought,  and  said  to  him, '  Do 
you  think,  to  oblige  me,  you  could  sign  this  paper.     I  want  this  for  my  own  safety, 
because  it  might  be  said  I  was  getting  money  for  myself.'     He  said, '  I  will  try.' 
I  called  the  nurse,  Mrs.  Schofield,  and  told  her  what  the  document  was,  and,  at  my 
request,  she  propped  the  testator  up  in  bed.    He  tried  to  write,  but  said, '  I  can't'    I 
asked  him  to  try,  but  he  failed  a  second  time,  and  I  then  held  and  guided  his  hand, 
and  Mrs.  Schofield  appended  her  signature  as  a  witness.    The  testator  died  about  one 
o'clock  on  the  day  on  which  he  signed  the  paper." 

Father  Kernan' s  narrative  of  the  giving  of  the  cheques  must 
be  supplemented  by  other  evidence,  which  shows  that  at  6 
o'clock  on  the  morning  of  Monday  the  testator,  against  the 
advice  of  his  housekeeper  and  Mr.  Sabelberg,  who  had  been 
watching  him,  insisted  on  getting  up,  and  was  helped  on 
with  his  clothes.  He  went  to  his  safe,  took  out  his  cash-box, 
requested  his  housekeeper  and  Mr.  Sabelberg  to  leave  the  room, 
closed  the  door,  remained  in  the  room  alone  for  some  minutes,  then 
locked  up  his  safe,  returned  to  his  bedroom,  undressed  and  went  to 
bed  again.  It  was  while  he  was  thus  alone  that  he  possessed 
himself  of  the  deposit  receipts  afterwards  handed  to  Father  Kernan, 
endorsed  his  name  on  them,  and  probably  wrote  the  cheques  for 
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50i.  and  2502.  handed  to  Father  Eernan  later  in  the  day.  This  is 
an  important  incident,  for  no  stronger  evidence  of  spontaneity  in 
the  gifts  of  money  could  be  afforded— insisting  upon  rising  from 
his  bed  in  the  cold  of  winter's  early  morning,  when  unable  to  dress 
himself,  and  then  unaided  and  secretly  preparing  the  means  by 
which  he  afterwards  divested  himself  of  his  property.  The 
evidence  of  Father  Eernan  as  to  the  execution  of  the  will  is 
confirmed  by  the  attesting  witnesses.  To  one  of  them  the  testator 
apologised  for  the  trouble  he  was  giving.  Neither  of  the  witnesses 
observed  any  indication  of  incapacity.  Evidence  as  to  the  testator's 
condition  on  that  morning  is  also  given  by  Mr.  Limbert,  a  clerk 
sent  from  the  bank  to  ascertain  the  genuineness  of  the  cheque  for 
TOOL,  which  had  been  given  to  Father  Eernan.  The  will  was 
exeonted  about  9  ;  Mr.  Limbert  called  at  the  house  about  half-past 
12,  and  his  evidence  is  as  follows  : — 

"  I  went  into  the  bedroom  with  the  honsekeeper.  She  said  to  him,  '  Here's  a 
gentleman  from  the  bank  who  wishes  to  see  yon  abont  a  cheque.'  He  looked  at  me. 
The  housekeeper  left  the  room.  I  said  to  liim,  '  I  have  a  cheque  for  700^.  paid  to 
Father  Eernan,  and  I  wish  to  know  whether  you  signed  it.'  He  looked  towards  the 
table  and  muttered  something.  I  thought  he  wanted  his  spectacles.  I  got  them  and 
pat  them  on  his  nose.  He  adjusted  thon.  I  gave  him  the  cheque.  He  took  it  in 
both  hands.  I  said,  '  Did  you  sign  it  ? '  He  said,  <  It's  all  right;  it's  aU  right.'  I 
said  again,  *  Did  you  sign  it  ?*  He  replied,  *  Yes,  certainly.'  So  I  said  again,  *  You 
signed  it  ?'  He  siud, '  I  did.'  I  took  the  cheque  from  him  and  put  it  in  my  pocket. 
1  took  off  his  spectacles  and  asked  him  how  he  was — was  he  in  pain  P  *  No,'  he  said. 
I  Baid,  *  I  hope  we  shall  soon  see  you  in  the  bank  again.'  He  smiled,  and  I  asked 
shoald  I  send  anyone  to  come  in  when  I  left.  He  said,  '  Ko j  when  they  see  you 
oome  out  someone  will  come  in.'    1  shook  hands  with  him  and  left  him." 

From  the  terms  in  which  Father  Keman  expressed  the  gift  to 
himself  in  the  will,  and  from  what  he  said  to  several  persons  as  to 
the  object  for  which  the  cheques  were  given,  I  am  satisfied  that 
he  was  not  seeking  to  benefit  himself  personally  by  his  dealings 
with  the  testator,  but  this  does  not  relieve  him  from  the  obligation 
of  a  person  preparing  a  will  under  which  he  takes  a  benefit  to 
satisfy  the  Court  that  no  undue  influence  was  used  to  procm'e  it. 
I  think  he  would  have  done  more  for  his  church  than  he  would 
have  done  for  himself,  and  as  nearly  five-eighths  of  the  estate  goes 
to  the  church,  and  all  the  facts  as  to  the  making  of  the  will  depend 
apon  his  evidence,  the  weight  to  be  attached  to  his  evidence  is  the 
first  consideration.     He  gave  it  clearly,  and  as  I  thought  truthfully. 


In  re 
Walbh. 

A' Beckett,  J. 
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^^^         and  I  haye  no  reason  for  distrusting  any  of  the  other  evidence 
In  re         given  in  support  of  the  will.     The  circumstances  under  which  the 

*        will  was  made  were  undoubtedly  suspicious,  but  when  they  are 

A' Beckett,  J.  closely  examined  their  aspect  improves.  As  to  the  secrecy  of  the 
will,  Father  Eernan's  statement  that  secrecy  was  desired  by  the 
testator  is  in  a  measure  confirmed  by  the  attesting  witnesses,  who 
say  that  the  testator  told  Father  Eernan  not  to  leave  the  will 
where  it  would  be  seen.  The  witnesses  to  an  old  will,  signed  in 
1888,  remember  that  the  testator  put  a  piece  of  paper  over  the  will 
when  they  witnessed  it  to  prevent  them  from  seeing  its  contents. 
As  to  the  dispositions  of  the  will,  the  small  amount  given  to  the 
family  and  the  large  amount  given  to  charities,  there  is  evidence 
to  show  that  such  a  mode  of  distribution  was  consistent  with  what 
the  testator  had  told  some  people  he  would  do.  His  children  and 
grandchildren  were  in  such  circumstances  that  he  did  not  disregard 
any  obvious  duty  to  them  by  giving  them  as  little  as  he  did.  They 
might  reasonably  have  felt  surprised  and  disappointed,  but  he 
might  reasonably  have  justified  to  himself  his  actions  with  respect 
to  them.  The  son  to  whom  only  5002.  was  left  had  been  a  failare. 
Money  spent  on  his  education  for  a  profession  had  been  wasted, 
as  was  money  afterwards  paid  to  set  him  up  in  trade.  The  basiness 
did  not  succeed,  and  the  son  sold  the  stock  and  spent  the  proceeds. 
He  took  to  drinking,  and  his  father  at  the  time  of  his  death  was 
making  him  an  allowance  of  80s.  a  week,  paid  through  Theodore 
Sabelberg.  Mary  Walsh,  the  widow  of  his  son,  Patrick,  with  two 
children,  received  from  the  testator  2i.  a  week.  By  the  will  she 
gets  nothing,  but  her  children  get  a  share  worth  about  2,300{. 
The  families  of  the  Sabelbergs  and  Hennessys  were  well-to-do. 
The  children  needed  no  support  from  their  grandfather,  though  he 
had  been  in  the  habit  of  making  them  handsome  presents,  and  had 
given  cheques  for  their  education.  He  had  led  the  life  of  a  recluse, 
going  regularly  to  early  mass  and  praying  in  his  own  house  at 
regular  intervals  until  the  evening.  Praying  seems  to  have  been 
the  principal  occupation  of  his  later  years.  He  had  given  largely  to 
Boman  Catholic  churches  and  charities,  presented  windows  and 
images,  and  assisted  in  various  ways  in  raising  money  for  church 
purposes.  Some  years  ago  he  told  his  favourite  daughter  (now 
dead)  that  he  intended  to  leave  half  of  all  he  had  to  the  poor,  and 
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she  remonstrated.     He  said  to  one  witness  that  he  intended  to  

leave  just  enough  to  bury  him  and  to  pay  for  masses.     To  another,  i»  re 

that  he  would  give  half  his  property  to  the  churches;  that  the  

poor  wanted  it,  his  own  people  didn't.  To  another  that  he  ^  Beckett,  . 
wouldn't  leave  a  pound  of  ready  money  at  his  death ;  and  recently 
to  another,  who  was  negotiating  about  renting  an  hotel  from  him, 
and  speaking  about  the  bonus  which  might  be  asked  if  a  renewal 
were  wanted,  that  he  intended  to  leave  all  he  had  to  charities,  and 
that  the  tenant  would  have  the  charities  to  deal  with  when  he  was 
dead.  In  1883  he  made  a  will  giving  in  perpetuity  5J.  a  year  to 
the  Benevolent  Asylum,  6Z.  a  year  to  the  Nuns  of  the  Good 
Shepherd,  5Z.  a  year  to  the  St.  Vincent  de  Paul's  Orphanage  (boys' 
branch),  and  5Z.  a  year  to  the  girls'  branch  of  the  same  orphanage. 
Subject  to  this  he  gave  all  his  property  to  his  children  and  grand- 
children, but  he  directed  that  after  the  decease  of  the  last  of  his 
great-great-grandchildren  all  his  property  should  go  to  the  Roman 
Catholic  Bishop  of  CoUingwood.  Coming  from  a  man  of  this 
eccentric  character,  who  had  done  so  much  and  said  so  much  to 
show  his  desire  to  benefit  his  church,  the  provisions  of  the  will 
cannot  be  said  in  themselves  to  evidence  the  operation  of  any 
undue  influence.  But  apart  from  the  question  of  whether  the  mind 
of  the  testator  was  unduly  influenced,  I  have  to  consider  whether 
the  mind  of  the  testator  was  capable  of  exerting  itself  in  the  due 
exercise  of  testamentary  power  at  the  time  when  he  made  his  will. 
The  requisites  of  testamentary  capacity  have  been  stated  in 
distinct  terms  by  eminent  judges.  In  the  case  of  Harwood  v. 
Baker  (a),  heard  in  the  year  1840,  Mr.  Justice  Erskine  said  in 
delivering  the  judgment  of  the  Court : — 

'*  The  iufirmity  of  mind  suggested  by  the  respondent,  and  relied  on  by  the  Court 
below,  is  not  an  incapadtj  arising  from  any  delusion  or  from  any  constitutional  or 
long-established  infirmity  of  mind,  but  one  occasioned  by  a  recent  accession  of  bodily 
disease  affecting  the  brain  and  producing  torpor^  and  thereby  rendering  the  mind 
incapable  of  exerting  those  iaculties  -which  are  essential  to  a  sound  and  disposing 
mind  and  memory.  Their  Lordships  are  of  opinion  that  in  order  to  constitute  a 
sound  disposing  mind  a  testator  must  not  only  be  able  to  understand  that  he  is  by  his 
will  giving  the  whole  of  his  property  to  one  object  of  his  regard,  but  that  he  must 
also  have  capacity  to  comprehend  the  extent  of  his  property  and  the  nature  of  the 
claims  of  others  whom  by  his  will  he  is  excluding  from  all  participation  in  that 
property,  and  that  the  protection  of  the  law  is  in  no  cases  more  needed  than  it  is  in 

(a)    3  Moore's  P.C.C.  282. 
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In  re 

Waimr. 

A' Beckett,  J. 


thoB«  where  the  mind  haa  been  too  much  enfeebled  to  comprehend  more  objeett  thtn 
one,  and  most  especially  when  that  one  object  may  be  so  forced  npon  the  attention  of 
the  invalid  as  to  shnt  ont  all  others  that  might  require  consideration,  and  therefore 
the  qnestibn  which  their  Lordships  propose  to  decide  in  this  case  is  not  whether 
Mr.  Baker  knew  when  he  was  giving  all  his  property  to  his  wife,  and  ezdnding  sllhii 
other  relations  from  any  share  in  it ;  but  whether  he  was  at  that  time  capable  of 
recollecting  who  those  relations  were,  of  understanding  their  respective  claims  upon 
his  regard  and  bounty,  and  of  deliberately  forming  an  intelligent  purpose  of  ezdnding 
them  from  any  share  of  his  property.  If  he  had  not  the  capacity  required,  the 
propriety  of  the  disposition  made  by  the  will  is  a  matter  of  no  importance.  If  he 
had  it,  the  injustice  of  the  exclusion  would  not  affect  the  validity  of  the  disposition, 
though  the  justice  or  injustice  might  cast  some  light  upon  the  question  as  to  his 
capacity." 

The  facts  of  the  case  in  which  these  observations  were  made 
give  them  special  force  with  reference  to  the  case  before  me.  The 
judges  believed  the  witness  who  prepared  the  will,  a  solicitor  uncon- 
nected with  the  parties,  who  took  his  instructions  directly  from  the 
testator,  and  who  said  in  his  evidence,  "  No  person  interfered  in 
giving  me  the  instructions.  The  whole  came  from  Mr.  Baker's 
own  lips.  It  was  done  in  no  haste.  After  I  had  written  the  will 
completely  out,  and  fair  for  execution,  I  took  it  to  the  bedside  and 
read  it  carefully  and  slowly  and  distinctly  to  Mr.  Baker.*'  There 
was  no  doubt  that  at  the  time  the  will  was  prepared  and  signed  the 
testator  knew  that  he  was  giving  and  wished  to  give  all  his  property 
to  his  wife,  but  probate  of  this  will  was  revoked  because  of  the 
testator's  impaired  mental  condition,  and  the  inconsistency  of  this 
final  disposition  with  a  previous  disposition  of  his  property,  in 
which  a  large  interest  was  given  to  his  relatives.  The  standard  of 
mental  capacity  required  by  this  old  case  has  not  been  lowered  by 
modern  decisions.  Sir  James  Hannen,  the  judge  of  the  Probate 
Court,  has  laid  down  the  rule  to  the  same  effect  in  Burdett  v. 
Thomson  (6),  heard  in  the  year  1873  : — 

"  The  question  of  unsoundness  of  mind  is  one  of  deg^ree,  and  it  is  impossible  to 
lay  down  any  abstract  proposition  of  law  which  will  guide  you  in  determining  it 
Probably  the  mind  of  no  person  can  be  said  to  be  perfectly  sound,  just  as  the  bodj 
of  no  person  can  be  said  to  be  perfectly  sound.  The  question  is  whether  there 
was  such  a  degree  of  unsoundness  of  mind  as  to  interfere  with  those  faculties 

which  ought  to  be  brought  into  action  in  making  a  wiU If  yon  sre 

at  liberty  to  draw  distinctions  between  various  degrees  of  soundness  of  mind,  then 

whatever  is  the  highest  degree  of  soundness  is  required  to  make  a  wiU 

From  the  character  of  the  act  it  requires  the  consideration  of  a  larger  variety  of 


(A)  L.K.  3  P.  &  D.,  p.  72». 
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cbcomrtancet  than  is  required  in  other  acts,  for  it  inyolves  reflection  upon  the  claims  1892 

of  the  several  persona  who,  hy  nature  or  through  other  circumstances,  may  he  

supposed  to  have  claims  on  the  testator's  hounty,  and  the  power  of  considering  these  Watm 

sereral  claims  and  of  determining  in  what  proportions  the  property  shall  be  divided  

amongst  the  claimants,  and,  therefore,  whatever  degrees  there  i^ay  be  of  soundness  A'BtekeH^  J. 
of  mind,  the  highest  degree  must  be  required  for  making  a  wilL" 

In  the  case  of  Boughton  y.  Knight,  reported  in  the  same  yolnme, 
p.  64,  and  decided  by  the  same  jndge,  he  said,  at  p.  72 : — 

"  Whatever  degree  of  mental  soundness  is  required  for  any  one  of  these  things — 
responsibility  for  crime,  capacity  to  marry,  capacity  to  contract,  capacity  to  g^ive 
evidence  as  a  witness — I  must  tell  you  without  fear  of  contradiction  that  the  highest 
degree  of  aU,  if  degrees  there  be,  is  required  in  order  to  constitute  capacity  to  make 
a  testamentary  disposition.  And  you  will  easily  see  why.  Because  it  involves  a 
larger  and  wider  survey  of  fiicts  and  things  than  any  one  of  those  matters  to  which  1 
have  drawn  your  attention." 

This  statement  of  the  law  has  been  referred  to  with  approval  by 
Mr.  Justice  Eekewich  in  the  case  of  Birkett  y.  Rind  (c),  decided 
in  1890.  I  now  proceed  to  consider  whether  there  is  proof  of  sach 
mental  competency  at  the  time  of  giving  instructions  for  and 
executing  the  will  before  me  as  would  satisfy  the  requirements 
mentioned  in  the  cases  to  which  I  have  referred.  The  disease 
from  which  the  testator  died  is  stated  by  his  medical  attendant  to 
have  been  diabetes  insipidus.  He  did  not  die  from  the  exhaustion 
which  in  old  age  may  follow  any  common  ailment.  When 
Dr.  Hewlett  saw  him  on  the  8th  of  July  he  thought  the  case 
hopeless.  When  he  saw  him  on  Sunday,  the  17th,  he  thought 
that  his  death  was  merely  a  matter  of  hours.  On  the  Sunday  he 
lost  control  of  his  sphincters.  The  nurse  brought  to  attend  him 
on  the  Tuesday  evening  found  him,  as  she  describes  it,  lying  like 
a  log,  incapable  of  giving  sustained  attention  to  any  matter  of 
business.  His  breathing  was  stertorous,  and,  according  to  some 
evidence,  after  the  Sunday  he  had  occasional  seizures  of  a  con- 
vulsive nature,  which  shook  the  bed  under  him.  Dr.  Hewlett 
attributes  the  fit,  as  it  was  called,  of  Sunday  to  sudden  shock  and 
failure  in  the  heart's  action,  not  marking  any  crisis  in  the  disease. 
Dr.  Jamieson,  who  was  not  in  attendance,  but  heard  the  evidence 
of  medical  and  other  witnesses  as  to  the  man's  condition,  differs 
from  Dr.  Hewlett,  and  thinks  that  this  fit  marked  an  important 
stage  in  the  progress  of  the  disease,  and  that  the  loss  of  control 

(c)    63L.T.,p.  87. 
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1892  oyer  the  sphincters  superveuing  on  the  Sunday  was  due  to  the  same 

In  re  disease,  and  showed  that  the  hrain  had  become  affected  by  nreanic 

'        poisoning.     Dr.  Jamieson  also  differs  from  Dr.  Hewlett  as  to  the 

A* Beckett,  J.  specific  disease*  He  thinks  it  was  Bright's  disease  of  the  kidneys, 
not  diabetes  insipidus.  The  nurse  says  that  Dr.  Hewlett  told  her 
that  the  testator  had  been  suffering  for  some  time  from  Bright's 
disease.  There  is  no  doubt  that  from  Sunday  morning  the  physical 
condition  of  the  testator  was  such  as  to  indispose  him  for  mental 
effort,  and  it  is,  to  say  the  least,  doubtful  on  the  medical  evidence 
whether  his  brain  was  not  then  affected  by  the  retention  in  the 
system  of  that  which  ought  to  have  been  eliminated.  Apart  from 
the  medical  testimony,  there  is  slight  evidence  of  the  failing  of 
mental  power  before  the  making  of  the  will.  I  discard  as  utterly 
untrustworthy  the  evidence  of  Theodore  Sabelberg,  and  receive  with 
some  reservation  the  evidence  of  Mrs.  Sabelberg  and  Mr.  Hen- 
nessy,  who  manifestly  allowed  their  indignation  to  disturb  their 
accuracy.  I  find  that  during  his  illness  the  testator  had  occasionally 
complained  of  loss  of  memory,  of  not  being  able  to  remember  his 
prayers  or  the  subjects  of  the  windows  he  had  presented  to  the 
church.  On  the  16th  of  July  he  could  not  recognise  Mrs.  LewiSi 
a  lady  with  whom  he  was  well  acquainted,  and  he  told  her  he  had 
lost  his  memory.  For  some  days  before  the  Sunday  he  had  given 
up  attempting  to  read  the  newspaper.  These  indications,  taken 
alone,  might  not  have  much  significance,  but  in  connection  with 
other  matters  to  which  I  shall  advert  they  seem  to  me  material. 
According  to  Father  Eernan*s  evidence,  within  three  hours  of  the 
signing  of  the  will  the  testator  could  not,  or  would  not,  name  all 
the  persons  to  whom  he  wished  money  to  be  given,  but  referred 
him  to  the  housekeeper  for  information.  He  says :  ''I  saw  that  I 
could  get  nothing  more  definite  out  of  him,  and  after  referring 
twice  to  his  housekeeper  he  let  the  matter  drop."  On  the 
Wednesday  morning  the  testator  was  admittedly  incapable  of 
expressing  his  wishes  on  the  subject.  Father  Eernan  brought  a 
paper  of  instructions,  partly  written  and  to  be  completed  from 
further  particulars  to  be  furnished  by  the  testator,  but  finding  that 
the  testator  was  incapable  of  giving  him  these  particulars,  he 
completed  the  paper  according  to  his  own  supposition  of  what  the 
dying   man   intended,   and   then  procured   his   signature   to  the 
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completed  document,  to  part  of  which  he  had  given  no  intelligent  ^^^^ 

assent.     This  proceeding  is  not  to  be  forgotten  in  estimating  the  in  re 

latitude  which  Father  Eernan  might  allow  himself  in  reducing  to  ^^' 

written  form  the  dispositions  which  he  supposed  that  the  testator  J^' Beckett,  J. 
had  approved  of.  That  which  weighs  most  with  me  as  against 
testamentary  capacity  is  the  omission  of  any  provision  for  a 
Mrs.  Savage,  who  describes  herself  as  a  cousin  of  the  testator — not 
because  of  any  duty  on  his  part  to  provide  for  her,  but  because  it  is 
plain  to  me  that  he  would  have  made  provision  if  he  had  remem- 
bered her ;  and  his  relations  to  her  were  such  that,  if  his  mind  had 
been  sound,  he  could  not  have  forgotten  her.  In  the  year  1888  he 
had  placed  a  sum  of  800Z.  on  fixed  deposit  in  the  English  and 
Scottish  Chartered  Bank  in  her  name  and  his  own,  taking  her  to 
the  bank  to  give  her  signature.  This  deposit  was  renewed  from 
time  to  time  in  the  same  manner,  the  last  occasion  being  in 
February  1892.  A  memorandum  is  in  evidence,  then  written  by 
him  to  her,  telling  her  to  call  at  the  bank  and  sign  her  name  again. 
His  declared  object  in  doing  this  was  that  she  might  have  the 
money  after  his  death,  and  an  arrangement  was  made  with  the  bank 
that  the  money  might  be  paid  to  either  of  them  on  delivering  up 
the  receipt  and  on  the  signature  of  the  bearer.  She  lived  rent  free 
in  one  of  his  houses.  Every  quarter  for  years  past  he  paid  her  6^. 
by  his  own  cheque.  The  butts  are  in  evidence,  filled  up  in  his  own 
writing,  the  last  dated  1st  June  1892.  Such  were  the  recurring 
acts  which  kept  her  in  his  mind,  and  showed  his  unchanging  good- 
will towards  her.  Yet  we  find  her  deposit  receipt  handed  over  by 
the  testator  to  Father  Eernan  to  be  paid  to  the  testator's  private 
account  without  any  reference  to  her  interest.  When  those  to 
whom  legacies  or  money  gifts  were  spoken  of  not  a  word  was  said 
about  her.  I  cannot  attribute  this  omission  to  mere  mischance. 
I  think  it  arose  from  loss  of  memory  caused  by  disease.  It  was 
contended  that  the  omission  to  refer  to  her  amongst  the  persons  to 
whom  gifts  were  to  be  made  was  after  signing  the  will,  and  there- 
fore immaterial,  but  it  was  only  three  hours  after,  and  no  new 
development  of  his  disease  had  occurred  within  that  time.  And  on 
the  Monday  morning,  before  any  instructions  were  given  for  the 
will,  she  must  have  also  been  forgotten.  The  testator  would  not 
have  given  her  deposit  receipt  to  be  placed  to  his  current  account  if 
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1892  he  had  been  in  full  possessiou  of  bis  faculties.     He  would  have 

In  re  Separated  it  from   tbe  others,  and  wben   be  gave  it  to   Father 

^^^^        Keman  be  would  bave  told  bim  to  band  it  to  Mary  Savage.     It  has 
A'Bechett^J,    been  urged  tbat  tbe  conversations  deposed  to  by  Fatber  Eeman 
sbow  sucb  intellectual  activity  and  clear  recollection  as  to  other 
persons  to  be  benefited  as  to  be  incompatible  with  impaired  under- 
standing, but  tbey  have  not  this  e£fect  on  my  mind.     Though  I 
think  that  Fatber  Eeman  bas  told  tbe  truth,  I  cannot  forget  that  he 
bad  a  strong  personal  interest,  which,  while  he  conversed  with  the 
testator,  would  incline  bim  to  construe  favourably  every  ambigaons 
utterance  or  gesture,  and  wbile  under  examination  to  give  bimself 
the  benefit  of  any  doubt  on  a  matter  on  whicb  bis  recollection  was 
imperfect.     Tbat  bis  interest  was  for  bis  cburcb — not  for  bimself— 
would  strengthen  rather  than  weaken  this  inclination.     Taking  his 
own  version  of  what  occurred,  tbe  testator's  part  in  tbe  testamentary 
performance  seems  to  have  been  rather  assenting  than  originating. 
In  that  most  important  matter,  tbe  proportions  in  which  tbe  estate 
was  to  be  divided,  Fatber  Keman  said,  "How  do  you  mean  to  leave 
them — all  equal  or  what  ?" — a  suggestion  accepted,  not  a  direction 
given,  by  tbe  testator.     A  conversation  sucb  as  Father  Eeman 
describes  between  a  man  in  health  and  an  ordinary  adviser  might 
fairly  be  taken  to  express  tbe  uninfluenced  wishes  of  the  testator, 
but  wben  one  party  to  tbe  conversation  knows  be  is  dying  and  the 
other  is  bis  spiritual  consoler,  other  considerations  arise.     Thomas 
Walsh  bad  bidden  farewell  to  this  world,  and  Father  Kernan  had 
solemnly  prepared  bim  for  another  when  he  discussed  with  him  the 
disposal  of  bis  property.     Suggestion  might  then  seem  like  advice, 
which  it  would  be  sinful  to  reject.     I  do  not  suspect  tbe  priest  of 
subjecting  the  penitent  to  any  kind  of  spiritual  duress.    I  only 
regard  tbe  inevitable  consequence  of  their  relation  to  one  another  at 
a  time  when  beyond  all  question  tbe  vital  force  of  tbe  dying  man 
was  rapidly  subsiding,  and  he  was  incapable  of  sustained  mental 
effort.     I  also  think  tbat  bis  brain  was  affected  by  tbe  disease  to 
which  be  succumbed.     On  all  the  facts  of  the  case  I  cannot  accept 
tbe  will  as  the  outcome  of  a  sound  mind  able  to  deal  with  those 
considerations  wbich  the  testator  must  be  capable  of  dealing  with 
in  order  to  make  a  valid  will.      Tbe  law  allows  him  complete 
freedom  of  disposition.    He  may  now  give  to  purposes  which  in 
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former  days  woald  be  illegal  as  superstitions.     He  may  give  all  to  ^^^^ 

charities,  and  leave  widow  and  children  burdens  on  the  State,  but  in  re 

the  law  requires  that  it  shall  be  clearly  shown  that  he  knew  what  he  ■   -  • ' 

was  doing,  and  was  able  to  judge  of  the  act  in  its  dififerent  bearings.  ^'-^^^^^^^'  '^' 
For  the  peace  of  families  and  for  protection  from  designing  advisers 
it  is  well  that  a  high  standard  of  competency  is  required.  If  a 
testator,  as  in  this  case,  waits  the  approach  of  death  to  do  that 
which  should  have  been  done  when  his  faculties  were  unimpaired, 
the  possible  failure  of  his  testamentary  intentions  is  caused  by  his 
imprudent  procrastination.  The  propounder  of  the  will  in  this 
case  has  not  sustained  the  onus  which  the  law  casts  upon  him  of 
proving  that  the  will  was  the  act  of  a  competent  testator.  I  have 
hesitated  as  to  whether  I  should  allow  him  costs  out  of  the  estate, 
though  he  fails  in  establishing  the  will.  This  has  been  done  in 
some  cases  where  the  person  seeking  to  prove  the  will  has  been  in 
no  way  responsible  for  the  cause  of  its  rejection.  Considering  the 
time  at  which  the  will  was  made,  and  the  purposes  to  which  it 
applied  the  bulk  of  the  testator's  property,  there  was  known  risk 
and  strong  inducement  to  incur  it.  Father  Eeman  made  no  inquiry 
of  the  medical  attendant  as  to  the  testator's  mental  condition.  For 
these  reasons  I  shall  not  exempt  Father  Eeman  from  all  the  con- 
sequences of  unsuccessful  litigation.  I  give  no  costs  against  him. 
I  discharge  the  rule  without  costs,  direct  taxation  of  caveators' 
costs,  and  order  that  their  costs  be  paid  out  of  the  estate  of 
Thomas  Walsh. 

Solicitors  for  applicant :  J.  Gavan  Duffy  d  King. 
Solicitor  for  caveators  :  Sabelberg. 

A.  J.  A. 
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r.O.  THE  VICTORIAN   MORTGAGE  AND  DEPOSIT  BANK  LIMITED  v.  THE 

AUSTRALIAN  FINANCIAL  AGENCY  AND  GUARANTEE   COMPANY 


IfiQO 

Deo.  6,  7, 14.  LIMITED  aitd  LUCAS. 


CompaiUet  Act  1890  {No.  1074)»  see.  68 — Security  for  eoitt  where  compamf  im  etmrm 
of  voluntary  liquidation. 

Sec.  68  of  the  CompeuUee  Act  1890  applies  to  companies  in  the  coarse  of  Tolnntery 
liquidation,  and  therefore,  under  that  section,  a  judge  has  discretionaty  power  to 
order  a  company  iii  course  of  voluntary  liquidation,  when  plaintiff,  to  giye  security  for 
costs  to  a  defendant  in  the  event  of  the  latter's  success. 

Summons  referred  to  the  Full  Court  by  Hood,  J.  The  snmmoiiB 
was  one  calling  upon  the  plaintiff  company  to  give  security  for  costs 
under  sec.  68  of  the  Companies  Act  1890.  The  plaintiff  company 
was  in  course  of  Yoluntary  liquidation.  The  facts  appear  sufficiently 
in  the  judgment. 

Isaacs  and  Pigott,  for  the  defendants,  in  support — The  case  of 
Freehold  Land  and  Brickmaking  .Co.  v.  Spargo  (a)  is  an  authority 
for  this  application.  It  makes  no  difference  that  the  society  is  in 
voluntary  liquidation.     The  case  cited  has  neyer  been  doubted. 

Counsel  cited  City  of  Moscow  Oas  Co.  v.  International 
Financial  Society  (b) ;  Northampton  Coal,  etc.,  Company  v. 
Midland  Wagon  Co.  (c) ;  Pure  Spirit  Co.  v.  Fowler  (d) ;  Madrid 
Bank  Limited  v.  Bayley  (e);  United  Ports  Insurance  Co.  v. 
Hili  (/);  In  re  Winterbottom  (g). 

WeigaU  for  the  plaintiff  to  oppose — The  English  decisions  do 
not  iapply  to  this  case.  This  68th  section  is  under  division  8  of  the 
Act,  which  does  not  relate  to  companies  being  wound  up,  and  does 
not  apply  to  companies  in  course  of  liquidation.  By  the  AeU 
Interpretation  Act  1890,  sec.  21,  the  headings  of  parts  and 
divisions  of  Acts  are  to  be  deemed  to  be  part  of  the  Act :  Hitchins 
V.  Mayor,  etc.,  of  Port  Melbourne  (A).    If  this  section  is  held  to 

(a)  W.  N.  1868,  p.  94.  (s)    L.R.  2  Q.B.  87. 

(b)  L.R.  7  Ch.  225.  (/)  L.R.  6  Q.B.  896. 

(c)  7  0h.D.600.  (y)  18  Q.B.D.  446. 

((2)   26Q.B.D.  235.  (A)    16  V.L.E.,  at  p.  779. 
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apply  to  a  company  in  liquidation,  then  great  inconvenience  will  f.o. 

arise,  for  shareholders  might  combine  to  resist  actions  for  calls  1392 

without  any  justification,  and  might  prevent  the  company  from  ^^^  Victobiak 

exercising  its  rights  against  other  shareholders.     He  cited  Madrid  Mobt&a&m 

Bank  V.  Pelly  (i) ;  Bailey  a/nd  LeethairCs  Case  (k) ;  In  re  Home  DBPoaiT  Bakk 

Investment  Society  (I) ;   In  re  Ddminion  of  Canada  Plumbago  LnaTBD 

Go.  (m) ;  Lindley  on  C(mpanie8  (5th  ed.),  864,  856.  Thb  Aubtbaliak 

FnrANGIAL 

AOBVOY  AND 

GUABANTEB  Co. 

Isaacs  in  reply  cited  Ebrard  v.   Gassier  (n);   Whittaker  v.        Limited 
Kershaw  (o) ;  Limerick  and  Waterford  liailway  Co,  v.  Fraser  (p) ; 
Kilkenny f  etc,,  Railway  Co.  v.  Fielden  (q). 

Cur.  adv.  vuU. 

HiGiNBOTHAM,  G.J.,  delivered  the  judgment  of  the  Court 
pSiGiNBOTHAM,  G.J.,  HoLBOTD  and  HooD,  J  J.] .  This  was  a 
summons  to  the  plaintiff  company  to  give  security  for  costs.  The 
application  was  made  under  sec.  68  of  the  Companies  Act  1890. 
The  action  was  brought,  in  effect,  to  recover  calls.  It  was  an 
action  in  which  the  plaintiff  company  sought  to  obtain  the  substitu- 
tion of  the  defendant  company  for  the  defendant  Lucas  in  respect 
of  a  large  number  of  shares  in  the  plaintiff  company  standing  in 
the  name  of  the  defendant  Lucas,  and  an  order  that  the  defendant 
company  should  pay  the  calls  upon  these  shares,  or  in  the 
alternative  it  was  asked  that  the  defendant  Lucas  should  pay  these 
calls.  Sec.  68  of  the  Companies  Act  1890,  on  which  this 
application  rests,  is  in  these  terms : — 

**  Where  a  Umited  company  is  plaintiff  in  any  action,  suit,  or  other  legal  pro- 
ceeding, any  judge  having  jurisdiction  in  the  matter  may,  if  he  have  reason  to 
believe  that  if  the  defendant  be  successful  in  his  defence,  the  assets  of  the  company 
will  be  insufficient  to  pay  his  costs,  require  sufficient  security  to  be  given  for  such 
costs,  and  may  stay  all  proceedings  until  such  security  is  given." 

A  number  of  English  cases  were  cited  by  counsel  for  the  defendant 
company  in  support  of  this  claim  for  security  for  costs — cases 

(0    L.S.  7  Eq.  442,  at  p.  44.9.  (»)    28  Ch.D.  182. 

(i)  L.B.  8  £q.  94.  (o)   44  Ch.D.  296. 

(0    14Ch.D.  167.  (p)  4Bing.394, 

(m)  27  Ch.D.  83.  (j)   6  Exch.  81. 

8B  2 
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v»o.  which  ranged  from  the  year  1868  down  to  the  year  1890 — ^in  all  of 

1899  which  it  was  held  that  where  it  appeared  that  a  company  was  in 

Thb  VioTomAy  l^^dation  that  fact  constituted  prima  facie  a  ground  for  applying 

MoBTOAGB      for  security  for  costs  against  such  company.     One  of  these  cases, 

AND 

Dbposit  BAKit  the  last,  The  Pure  Spirit  Company  v.  Fowler  (r),  was  a  case  like 
LniiTBp        |.j^^  present,  in  which   the  plaintiff  company  was  in   voluntar; 

'^"^^^*™^^^'^  1^9^^<^*^^^^^  T^^i^  claim  was  resisted  by  the  plaintiff  company 
AoKKOT  AUD  upon  two  grounds.  It  was  contended  by  Mr.  Weigall  in  the 
^^iiu™i>  ^  ^^^^  place  that  the  English  decisions  were  erroneous,  and  were 
AND  LuoAg.     founded  upon  an   oversight  of  the   effect  of  this  68th  section, 

mginbotham,c.J,  considering  the  place  in  which  it  stands  in  the  first  part  of  the 
Companies  Act  1890,  and  that  these  d^ipisions,  if  followed,  wonld 
lead  to  consequences  highly  inconyenient.  It  was  argued  that  this 
section  occurs  in  division  3  of  Part  I.  of  the  Companies  Act 
1890,  which  relates  to  the  management  and  administration  of 
companies  and  associations,  and  it  was  contended  that  inasmuch  as 
this  section  was  placed  in  this  division  and  not  in  division  4,  which 
relates  to  the  winding  up  of  companies  and  associations,  it  did  not 
apply  to  companies  in  the  course  of  liquidation  but  only  to  com- 
panies which,  not  being  in  liquidation,  could  be  shown  to  be  unlikely 
to  have  sufficient  assets  to  meet  a  defendant's  costs  in  the  event  of 
the  defendant's  being  successful.  We  think  that  that  argument  is 
not  only  opposed  to  the  authority  of  a  long  series  of  English 
decisions  in  which  this  objection  does  not  appear  to  have  been 
raised,  but  that  it  is  opposed  to  the  proper  construction  of  the 
extent  and  application  of  these  two  divisions  of  this  part  of  the  Act. 
A  company  in  the  course  of  liquidation  is  not  a  company  which  has 
ceased  to  be  an  existing  or  going  company.  A  company  in  liquida- 
tion is  a  company  whose  business  is  to  cease  from  the  date  of  the 
commencement  of  the  winding-up,  by  sec.  117  of  the  Act,  except 
in  so  far  as  may  be  required  for  the  beneficial  winding-up  of  the 
company,  but  for  that  purpose,  viz.,  the  beneficial  winding-up,  a 
company  in  voluntary  liquidation  is  still  a  going  company,  and  the 
liquidator  possesses  all  the  powers  given  by  the  Act  to  an  official 
liquidator.  Now  these  powers  include  the  exercise  of  powers  con- 
tained in  division  8,  Part  I.,  of  the  Act  relating  to  the  management 
and  administration  of  existing  companies  and  going  associations, 

(r)    26Q.B.D.235. 
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and  for  the  purpose  of  a  beneficial  winding-np  Ihe  exercise  of  these  ^.<u 

powers  may  be,  and  often  are,  necessary,  and  consequently  the  ^^ 

position  of  this  sec.  68  appears  to  ns  to  be  the  proper  position,  and  ,^  z 
the  one  in  which  the  section  should  be  placed,  and  that  being  placed      Mobtoagb 
in  that  position  it  applies  not  merely  to  companies  which  before   deposit  Baitk 
liquidation  are  going  companies,  but  also  to  companies  which  during       Limited 
the  course  of  liquidation  but  before  final  dissolution  may  be  or  are  Thb  Aubtbaliav 
carried  on  for  the  purpose  of  being  beneficially  wound-up.     It  was     aobnct  akd 
also  argued  that  great  inconvenience  might  arise  if  it  were  held  in  ^^^j^^bd^* 
accordance  with  the  opinions  of  some  of  the  judges  given  in  some     ^i>  LtTOAB. 
of  the  English  cases,  that  an  order  under  this  section  is  an  order  Eiginhotham.CJ, 
ex  debito  justicue  as   soon  as  it  appears  that  a  company  is  in 
liquidation,  and  that  if  that  view  of  the  section  be  adopted  it  would 
operate  in  all  cases  in  which  a  liquidator  is  seeking  to  enforce  calls 
with  extreme  injustice,  or  at  all  events  with  great  inconvenience, 
and  it  was  contended  that  a  case  might  occur  in  which  a  share- 
holder might  resist  an  action  for  calls  without  any  justification,  and 
might'  deprive  the  company  of  the  means  of  enforcing  its  rights 
against    the   other   shareholders.      It  was   said   that   if    all  the 
shareholders  acted  upon  that  view  of  the  section  it  might  be  that 
they  by  combination  might  prevent  the  recovery  of  any  calls.     We 
do  not  take  that  view  of  the  legal  effect  of  this  section.     We  think 
that  this  section  gives  a  discretionary  power  to  the  judge  to  be 
exercised  in  view  of  the  circumstances  of  each  case,  and  if  the 
circumstances  of  each  case  be  regarded  in  that  light  no  serious 
inconvenience  could  arise  from  giving  effect  to  the  power  contained 
in  the  section.     Further,  in  actions  of  this  particular  kind,  viz., 
actions  to  recover  calls,  it  must  be  remembered  that  a  liquidator 
has  additional  power  to  that  of  recovering  calls  by  action.     The 
liquidator  of  a  company  being  voluntarily  wound-up  is  empowered 
by  sec.  124  of  the  Companies  Act  1890  to  apply  to  the  Court 
for  leave  to  exercise  as  respects  the  enforcement  of  calls  all  or  any 
of  the  powers  which  the  Court  might  exercise  if  the  Company  were 
being  wound-up  by  the  Court,  and  therefore  in  respect  of  actions 
for  calls  no  such  inconvenience  as  that  referred  to  could  be  felt, 
since  it  might  be  avoided  by  reverting  to  a  different  course  of  pro- 
cedure.   We  are  of  opinion  that  this  section  has  been  correctly 
interpreted  by  the  decisions  that  have  been  cited,  and  that  both 
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F.o.  upon  authority  and  npon  reason  it  must  be  held  that  where  % 

1892  company  is  shown  to  be  in  the  course  of  Yolnntary  liquidation,  that 

Thb  VrcroBiAir  **^*  alone  is  prima  facie  a  ground  for  calling  upon  that  company, 

MoBTGAGH  when  a  plaintiff,  to  give  security  for  costs  to  a  defendant  in  event 

Dbposit  Bajxk  of  the  latter's  success.     It  was  then  argued  that  this  prima  facie 

LiMiTBD  ground,  on  which  this  application  rests,  has  been  removed,  inasmuch 

Thb  AuBTEAixiK  ^g  from  the  answering  affidavit  of  one  of  the  liquidators  it  appears 
h  nTAiTOiAJj 
Agbnot  avd     that  this  company  has  sufficient  assets  to  pay  the  costs  of  the 

^^hmrm       defendant  in  event  of   the   defendant    being    successful.      This 

Ajn>  LuoAfl.     liquidator  made  an  affidavit  in  which  he  states : — 

Hiffinhotham,C,J,       <«  That  the  aasets  of  the  plaintiff  company  consist  of  the  sum  of  at  least  6,0002., 
uncalled  capital  abont  166,000/.,  as  well  as  other  assets. 

"  That  the  assets  of  the  plaintiff  company  will  be  sufficient  to  pay  the  costs  of  the 
defendant  company  if  successful  in  this  action." 

These  statements,  with  the  exception  of  one,  appear  to  us  to  be 
highly  ambiguous.  There  is  only  one  definite  statement  in  those 
two  paragraphs  of  the  affidavit,  viz.,  that  the  plaintiff  company's 
assets  consist  of  a  sum  of  at  least  5,000Z.  in  cash,  and  if  there  were 
any  security  that  the  plaintiff  company  would  have  assets  of  that 
amount — 5,0002.  cash — at  the  time  and  in  the  event  of  the 
defendant  being  successful  that  might  be  a  satisfactory  answer  to 
the  claim ;  but  in  the  absence  of  any  order  made  to  set  aside  a 
portion  of  these  assets,  or  of  any  offer  by  the  liquidator  to  set  them 
aside,  no  duty  is  cast  upon  the  liquidator  to  refrain  from  applying 
these  assets  in  discharging  debts  and  dividends  in  the  course  of  the 
liquidation,  and  it  might  be  that  if  the  defendant  should  sacceed 
he  would  find  that  the  plaintiff  company  had  no  cash  assets  or  any 
assets  at  all.  He  would  undoubtedly  be  entitled,  if  successfal,  to 
priority  over  the  other  creditors  at  that  time,  but  he  asks  now  that 
if  successful  he  may  have  some  security  for  his  costs,  and  we  think 
that  he  is  entitled  to  have  that  demand  complied  with.  We  think 
that  the  order  should  go,  and  that  the  plaintiff  company  should  be 
required  to  give  security  to  the  satisfaction  of  the  prothonotary  in 
the  sum  of  2002.  for  the  costs  of  the  defendant  if  successful.  The 
summons  mil  be  allowed  with  costs. 

Solicitors  for  the  applicant :  Ellison  d  Simpson. 
Solicitors  for  the  respondent :  Davies,  Price  d  Wighton. 

A.  F.  M. 
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Ik  thx  Will  ov  ALEXANDER  BISHOP.  F.O. 

AdmiuutraHon  and  Probate  Act  1890  {No.  1060),  «f .  19,  40,  41,  42,  AJ^—SedUffg  j[^ 

foreign  prohaiee-^  Caveat — Tims  wUhin  w^oh  caveat  mag  he  lodged^  0^.14^17. 

A  caveat  had  bean  lodged  against  the  affiung  of  the  seal  of  the  Coart  to  a  foreign 
probate.  The  role  niei  relating  to  this  caveat  was  denlt  with  by  the  Coart^  and  on 
6th  September  judgment  was  delivered,  the  oider  made  absolute,  and  the  Registrar 
directed  to  affix  the  seal  of  the  Court  to  the  probate.  Before  this  order  was 
drawn  up,  on  9th  September,  a  second  caveat  was  lodged  against  the  application  to 
affix  the  seal. 

Seld,  that  as  the  Court  had  ordered  the  document  to  be  sealed  on  the  6th  Sep- 
tember, the  second  caveat  was  lodg^  too  late,  and  that  the  Registrar  was  bound  to 
affix  the  seal  in  accordance  with  the  order  of  the  Court. 


This  was  a  motion  referred  to  the  Full  Court  by  A'Beckett,  J,, 
for  an  order  that  the  Begistrar  of  Probates  be  ordered  to  affix  the 
seal  of  the  Supreme  Court  to  the  probate  of  the  will  of  Alexander 
Bishop,  granted  by  the  District  Registrar  at  Belfast  of  the  Probate 
and  Matrimonial  Division  of  the  High  Court  of  Justice  in  Ireland, 
on  the  filing  of  an  affidavit  by  W.  Jardine,  the  attomey-under-power 
of  John  Bishop,  one  of  the  executors  named  in  the  will ;  that  no 
other  caveat  had  been  lodged  at  the  time  of  the  delivery  of  the 
judgment  of  Hodges,  J.,  on  6th  September  1892,  making  absolute 
a  rule  for  such  seal  to  be  affixed  on  payment  of  the  duty  payable  in 
respect  of  the  estate.  All  the  facts  material  to  this  report  are 
recited  in  the  judgment  of  Higinbotham,  C.J. 

Topp  and  Kilpairick  to  support  the  motion — The  second 
caveat  was  lodged  too  late.  The  first  caveat  had  been  dealt 
with,  and  the  order  nisi  in  that  matter  had  been  made  absolute. 
As  soon  as  the  order  was  made  absolqte  the  applicant  was 
entitled  to  have  the  probate  sealed,  provided  that  there  was  at 
that  particular  time  no  caveat  in  existenl^e.  The  judgment  of  the 
Court  directing  the  rule  nisi  to  be  made  absolute  was  a  direction 
to  the  Begistrar  of  Probates  to  affix  the  seal  of  the  Court  to  the 
probate.  The  mere  fact  that  a  formal  order  has  to  be  drawn  up  for 
the  information  of  the  Begistrar  cannot  affect .  the.  rights  of  the 
applicant,  which  were  vested  in  him  by  the  judgment  of  the  Court. 
The  order  speaks  &om  the  time  when  it  is  pronounced,  and  the 
ordinary  delay  arising  through  the  drawing  up  of.  the  order  cannot 
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P.O.  afifect  or  prejudice  the  applicant.     There  is  no  authority  to  show 

1892  that  where  one  caveat  has  been  dealt  with  another  person  can  come 

^^         and  lodge  another,  and  fight  the  case  over  again  upon  precisely  the 
.    Bishop.       same  grounds  and  charges.     The  matter  is  ree^'tklicata. 

Counsel  referred  to  the  following  cases  dealing  with  the 
procedure,  relating  to  caveats : — In  re  Sharrartt  (a) ;  In  re  Orey  (6); 
Graham  v.  Edwards  (c) ;  In  the  Goods  of  GarroU  (d) ;  In  re 
Kennedy  (e) ;  In  re  Woolff  (/) ;  In  re  LanseU  (g). 

Higgins  to  oppose  the  motion — ^By  sec.  42  of  the  Administra- 
Hon  and  Probate  Act  1890  any  person  may  lodge  a  caveat  at  any 
time  up  to  the  time  the  seal  of  the  Court  is  affixed.  The  finding 
of  the  Court  upon  one  caveat  cannot  bind  a  person  who  was  not  a 
party  to  the  proceedings.  The  application  to  have  the  seal  affixed 
is  in  this  case  premature ;  no  duty  has  yet  been  paid,  and  until  the 
payment  has  been  made  the  seal  of  the  Court  cannot  be  affixed. 
The  Court  had  only  power  to  order  the  caveat  to  be  sealed  as 
against  the  parties  to  the  first  proceeding,  but  the  present  caveator 
has  had  no  chance  of  being  heard,  and  was  not  in  any  way  repre- 
sented at  the  former  hearing.  Until  all  the  formalities  prescribed 
by  the  Act  have  been  complied  with  the  registrar  cannot  affix  the 
seal,  and  until  the  seal  is  affixed  any  person  may  lodge  a  caveat. 

Kilpatrick  in  reply  cited  Reichel  v.  Magrath  (h) ;  WiUis  7. 
Earl  Beauchamp  (i). 

Cur.  adv.  wit. 

Deo.  20.  HiaiNBOTHAM,  C.J.    This  was  a  motion  referred  to  the  Full 

Court  by  A'Beckett,  J.,  that  the  Registrar  of  Probates  be  ordered 
to  affix  the  seal  of  the  Supreme  Court  to  the  probate  of  the  will  of 
Alexander  Bishop,  granted  by  the  District  Registrar,  at  Belfast,  of 
the  Probate  and  Matrimonial  Division  of  the  High  Court  of  Justice 
in  Ireland,  on  the  filing  of  an  affidavit  by  William  Jardine,  attomej- 


(a)   UV.L.R.  114. 

(/)  1  V.L.R.  (I.)  81. 

(h)    11V.L.R.760. 

(S)  7  V.L.R.  (I.)  22. 

(c)    2  V.R.  (I.)  57,  at  p.  59. 

(A)    14  App.  Cas.  665, 

(d)    1  W.W.  &  A'B.  a)  66. 

(t)    IIP.D.  59. 

(*)    1  W.  &  W.  (I.)  16. 
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imder-power  of  John  Bishop,  one  of  the  executors  named  in  the  v-o. 

will,   that  no  other  caveat  had  been  lodged  at  the  time  of  the  is^ 

delivery  of  the  judgment  of  Hodges,  J.,  on  6th  September  1892,  ^[^ 

making  absolute  a  rule  for  such  seal  to  be  affixed  on  payment  of       Bishop. 
the  duty  payable  in  respect  of  the  estate.  Eiffimboeham,C.J. 

The  first  caveat  was  lodged  on  behalf  of  Matthew  Lang, 
Alexander  Scott,  and  David  Hood  Valentine,  executors  under  the 
previous  will  of  Alexander  Bishop.  After  the  delivery  of  judgment 
on  6th  September  in  favour  of  the  attomey-under-power  of 
John  Bishop,  and  before  the  order  absolute  was  drawn  up,  another 
caveat  was  lodged  with  the  Registrar  on  9th  September  by 
Thomas  Henley  Henderson,  who  alleged  that  he  had  an  interest  in 
the  property  of  the  deceased.  The  Registrar  of  Probates  was 
thereupon  applied  to  by  the  solicitor  of  Mr.  Jardine  to  disregard 
the  second  caveat,  and  to  affix  the  seal  of  the  Court  to  the  probate 
in  pursuance  of  the  order.  The  Registrar  required  that  an  affidavit 
should  be  made  that  no  caveat  had  been  lodged  up  to  the  date  of 
this  appUcation  to  him.  He  based  this  demand  upon  the  practice 
of  the  Court  in  cases  of  applications  for  the  grant  of  original 
probates  or  letters  of  administration  in  accordance  with  which  the 
Court  usually  directs,  upon  the  making  of  the  order  absolute, 
that  the  grant  of  probate  or  administration  be  made  to  the  appli- 
cant upon  its  appearing  that  no  further  caveat  has  been  lodged  up 
to  the  day  of  making  such  grant,  and,  failing  such  direction,  it  has 
been  the  invariable  practice  that  a  further  application  is  made  to 
the  Court  as  for  probate  or  administration  in  the  usual  way,  and 
upon  the  usual  affidavit  that  no  caveat  has  been  lodged  up  to  the 
morning  of  the  application.  This  practice  is  in  accordance  with 
the  general  provisions  relating  to  original  Victorian  probates  and 
administrations  {Administration  and  Probate  Act  1890,  sec.  18), 
whereby  any  person  is  allowed  to  lodge  with  the  Registrar  a  caveat 
against  any  application  for  probate  or  administration  at  any  time  * 

previous  to  such  probate  or  administration  being  granted.  In  the 
corresponding  section  41,  relating  to  caveats  against  the  sealing  of 
foreign  probates  and  letters  of  administration,  no  limit  of  time  is 
expressly  fixed  within  which  caveats  may  be  lodged. 

It  has  been  argued  by  Mr.  Higgins,  who  appeared  on  notice  of 
the  motion  for  the  new  caveator,  that  every  person  has  a  statutory 
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'•c*  right  under  sec.  41  to  lodge  a  caveat ;  that  the  Registrar  is  not 

1802  bound,  pending  the  payment  of  duty  and  the  verifieation,  where 

jjj  ^         necessary,  of  the  copies  of  the  documents  deposited  with  him,  to 

Bishop.        cause  the  seal  of  the  Court  to  be  affixed ;  and  that  this  caveat  was 

Higinbotham,CJ.  lodged  in  time,  inasmuch  as  these  essential  preliminaries  had  not 

been  complied  with  before  the  caveat  was  lodged. 

The  difference  above  pointed  out  between  sees.  IB  and  41 
supplies,  in  my  opinion,  the  explanation  of  the  mistake  which  we 
think  the  Begistrar  of  Probates  has  made  in  this  case.  Part  L 
of  the  Act  relates  to  the  grant  of  original  Victorian  probates  and 
letters  of  administration.  As  to  these  it  is  clearly  the  intention 
of  the  Legislature  that  every  person  who  claims  an  interest  in  the 
estate  of  a  deceased  person  should  have  an  opportunity,  up  to  the 
time  the  grant  is  actually  made  to  an  applicant  for  probate  or 
administration,  of  asserting  his  own  rights  and  resisting  the  claim 
of  the  applicant.  Part  in.  relates  to  the  means  specially  provided 
by  the  Legislature  for  giving  effect  in  Victoria  to  probates  and 
letters  of  administration  already  granted  by  a  court  of  competent 
jurisdiction  in  the  United  Kingdom  or  any  of  the  Australian 
Colonies.  Some  such  ancillary  means  are  necessary  in  all  cases 
where  the  testator  or  intestate  has  died  leaving  property  outside 
his  domicile  at  the  time  of  death  and  outside  the  jurisdiction  of 
the  Court  which  has  granted  the  original  probate  or  letters  of 
administration.  As  between  independent  countries  the  right  of  a 
foreign  executor  or  administrator  to  ancillary  probate  or  adminis- 
tration in  respect  of  personal  property  is  generally  acknowledged 
ex  comitatCy  and  is  usually  admitted  as  a  matter  of  course:  See 
Story,  Conflict  of  Laws,  §  612,  618.  Where,  as  in  the  present 
case,  the  Legislature  does  not  admit  the  absolute  right  of  the 
executor  to  ancillary  probate,  but  allows  to  objectors  certain 
opportunities  of  contesting  the  executors*  claim,  we  might  expect 
to  find  those  opportunities  more  limited  than  those  that  are 
allowed  by  the  Legislature  in  a  case  where  the  testator's  has  not 
previously  submitted  to  judicial  proof  and  established  by  the 
judgment  of  a  court  of  competent  jurisdiction.  The  provisions  of 
Part  in.  give  effect,  I  think,  to  this  distinction  between  proved 
and  unproved  wills,  and  while  not  forbidding  in  the  former  case 
the  employment  of  caveats  altogether,  they  confine  the  right  of 
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caveators  to  lodge  caveats  to  the  time  prior  to  the  '*  application  "  J?«0. 

of  the  applicant  for  sealing.     That  this  is  so  in  the  case  where  no  1998 

caveat  has  been  lodged  appears  from  sec.  42.     The  ''  application  "  ^r~^ 

mentioned  in  this  section  has  been  regarded,  and  I  think  rightly,  .Bishop. 
as  an  application  that  should  be  made  to  the  Begistrar  of  Probates.  mgMotham.CJ, 
He  is  the  officer  to  whom  the  original  probate  or  letters  of  adminis- 
tration,  the  power  of  attorney  (where  the  executor  or  administrator 
acts  by  attorney),  and  the  affidavit  that  the  power  of  attorney  has 
not  been  revoked,  are  to  be  produced ;  it  is  in  his  office  that 
verified  copies  of  these  original  documents  are  to  be  filed  and 
deposited  (sec.  40) ;  it  is  with  him  that  caveats  are  to  be  lodged 
(sec.  41) ;  and  he  is  invested  with  special  authority  to  hear, 
receive,  and  examine  evidence  for  the  purpose  of  the  verification  of 
any  probate  or  letters  of  administration  (sec.  46).  Proof  by 
affidavit  of  the  publication  of  the  advertisement,  and  that  no  caveat 
has  been  lodged  up  to  the  morning  of  the  application  to  the 
Begistrar,  enables  that  officer,  who  then  has  or  ought  to  have  before 
him  verified  copies  of  all  the  originals  that  have  been  produced  to 
him,  and  the  caveats,  if  any,  that  have  been  lodged,  to  deteimine 
that  the  seal  of  the  Supreme  Court  shall  be  affixed,  or  if  a  caveat 
or  caveats  have  been  lodged,  to  leave  the  application  to  be  made  to 
the  Court  for  its  decision.  No  means  are  provided  by  which  effect 
can  be  given  to  a  caveat  lodged  after  application  to  and  determina- 
tion by  the  Begistrar,  and  before  the  duty  has  been  paid  and  the 
seal  has  been  actually  affixed,  and  hence  it  must  be  concluded,  I 
think,  that  the  day  of  application  to  the  Begistrar  is,  where  no 
caveat  has  been  theretofore  lodged,  the  limit  of  time  after  which 
no  caveat  can  be  lodged. 

Where  a  caveat  against  sealing  has  been  lodged  after  publication 
of  the  advertisement  and  before  application  has  been  made  to  the 
Begistrar  and  affidavit  filed,  the  caveat  is  to  have  the  same  effect 
and  is  to  be  dealt  with  in  the  same  manner  as  if  it  were  a  caveat 
against  the  granting  of  probate  or  of  letters  of  administration: 
Sec.  41.  In  this  case  the  applicant  must  go  to  the  Court  and 
apply  for  an  order  nisi  calling  on  the  caveator  or  caveators  to  show 
cause  at  a  time  to  be  named  why  the  seal  should  not  be  affixed,  and 
the  applicant  is  bound  to  bring  before  the  Court  by  affidavit  all  the 
materials,   including  the  caveats  lodged   up  to  the  date  of  the 
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v*0.  application  for  the  order  nisi,  upon  which,  if  there  had  been  no 

1892  caveat,  the  seal  of  the  Court  would  have  been  direoted  by  the 

^j^  Registrar  to  be  affixed  under  sec.  42 :  See  sec.  19.     The  Court  is 

Bishop.        thus  placed,  where  there  has  been  a  caveat,  in  the  same  position  as 

Higinbotham,C^,  the  Registrar  of  Probates  is  placed  in  where  there  has  been  no 

caveat,  and  is  enabled,  with  or  without  trial  of  questions  of  fact  by 

a  jury,  to  determine  whether  the  seal  of  the  Supreme  Court  should 

be  affixed  to  the  probate  or  letters  of  administration.     The  day  of 

application  to  the  Court  for  an  order  ni9i  when  a  caveat  has  been 

lodged  is  to  be  taken,  in  my  opinion,  for  the  like  reason  as  where 

no  caveat  has  been  lodged,  to  be  the  limit  of  time  after  which  no 

caveat  can  be  lodged. 

In  both  cases,  where  the  sealing  is  determined  by  the  Registrar 
of  Probates  and  where  it  is  ordered  by  the  Court,  it  remains  the 
duty  of  the  Registrar  to  see  that  the  probate  stamp  and  other 
duties,  if  any,  have  been  paid  before  he  submits  the  probate  or 
letters  of  administration  to  the  Chief  Justice  as  the  custodian  of 
the  seal  of  the  Supreme  Court,  and  asks  that  the  seal  be  affixed. 

In  the  present  case  the  Registrar  of  Probates  ought  to  have 
disregarded  the  caveat  lodged  after  the  application  for  the  order 
ni$i^  and  proceeded  to  procure  the  seal  to  be  affixed  upon  proof 
that  the  Court  had  made  the  order  nisi  absolute,  and  that  the  duty 
had  been  paid.  The  applicant  appears  to  have  neglected  to  furnish 
proof  to  the  Court  by  affidavit,  on  application  for  the  order  nut, 
that  the  verified  copies  and  affidavits  had  been  filed  and  deposited 
in  the  office  of  the  Registrar. 

The  order  of  the  Court  upon  the  motion  will  be,  that  upon 
filing  and  depositing  verified  copies  of  the  original  documents  and 
the  affidavits,  and  upon  proof  to  the  satisfaction  of  the  Registrar 
that  the  probate  stamp  and  other  duties,  if  any,  have  been  paid, 
the  Registrar  shall  cause  the  probate  to  be  sealed  with  the  seal  of 
the  Supreme  Court.  The  summons,  as  so  altered,  will  be  allowed, 
bnt  without  costs,  as  the  second  caveator  was  not  a  party  to  the 
motion,  and  was  not  bound  to  appear. 

WiLiiiAHS,  J.  I  agree  with  the  conclusion  stated  in  the  judg- 
ment which  has  been  read  by  the  Chief  Justice,  and  I  also  equally 
agree  with  a  great  deal  contained  in  the  judgment  and  many  of  the 
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reasons  giyen  therefor ;  but  I  am  not  prepared  to  assent  to  all  the  ^-o. 

reasons  contained  in  it.    On  the  qnestion  of  costs  it  would  at  the  1892 

first  appear  right  that  the  applicant  ought  to  be  entitled  to  his  jjT^ 

Gostsy  because  it  might  be  said  that  this  proceeding  was  rendered  Bishop. 
necessary  by  the  wrongful  act  of  the  second  caveator,  but  it  appears  wuiianu,  J. 
on  the  examination  of  the  circumstances  that  the  second  caveator 
was  not  a  necessary  party  to  this  proceeding.  The  notice  of  motion 
is  not  addressed  to  him,  but  to  the  Registrar,  and  the  second 
caveator  was  not  bound  to  attend  and  oppose  the  motion.  The 
applicant  gave  the  second  caveator  an  intimation  that  he  was  going 
to  make  this  motion,  and  left  him  to  attend  or  not,  just  as  he 
pleased.     I  agree,  therefore,  with  the  order  made  as  to  costs. 

HoDGSS,  J.  I  desire  to  state  my  reasons  very  shortly  for 
concurring  in  the  conclusion  arrived  at  by  the  Court.  The  joint 
operation  of  sees.  40  to  46  inclusive  shows  that  the  application  to 
seal  is  to  be  made  to  the  Registrar  in  all  cases  where  no  caveat  has 
been  lodged.  Sees.  19,  29,  and  41  show  that  where  a  caveat  has 
been  lodged  application  is  to  be  made  to  the  Court.  Sec.  19 
explains  what  that  application  to  the  Court  is.  It  is  an  application 
to  the  Court  not  to  set  aside  the  caveat,  but  in  the  case  of  probate 
it  is  a  rule  calling  upon  a  particular  person  to  show  cause  why 
probate  should  not  be  granted,  and  in  the  case  of  sealing 
it  is  a  rule  calling  upon  some  person  to  show  cause  why  a 
document  should  not  be  sealed.  It  is  important  to  bear  in  mind 
that  it  is  an  application  to  the  Court  not  to  set  aside  a  caveat  but 
to  have  a  document  sealed.  Sec.  19  shows  what  is  the  form  of 
the  rale,  and  the  rule  shows  that  the  application  is  to  have  a 
particular  document  sealed.  Now  assuming  that  the  Probate 
Court  was  constituted  by  the  same  individual  sitting  continu* 
ously  all  through  the  proceedings,  then  on  one  day  a  rule  is 
granted  calling  upon  a  particular  person  to  show  cause  why  the 
document  should  not  be  sealed,  and  on  the  next  day  that  person 
is  heard  in  opposition  to  the  application,  and  on  a  subsequent 
day  it  is  ordered — not  that  the  caveat  should  be  set  aside— but 
that  the  seal  of  the  Court  should  be  attached  to  the  document. 
That,  in  my  opinion,  is  this  case,  and  this  document  therefore 
bad  been  ordeved  by  the  Court  to  be  sealed  before  the  second 
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F.o.  caveat  was  lodged.     Now  if  a  caveat  be  a  caution  to  the  Court, 

1892  warning  the  Court  not  to  do  something,  that  caution  or  warning 

j~  comes  too  late  if  it  comes  after  the  Court  has  ordered  that  thing  to 

BiBHor.        be  done  to  prevent  the  doing  of  which  the  caveat  was  lodged  or 

MQdg99,  J,      ^0  warning  given.     I  therefore  think  that  this  document  ought  to 

be  sealed. 

Solicitors  for  applicant :  Lawson  dk  Jardine, 
Solicitor  for  caveator:  Manton. 

w.  H.  M. 


1892  ,        JACKSON  v.  JACKSON. 

Sept.  18^4, 30.  jg^^^^^    ^^    JTi/B—Marriasfe    Act   1890  (No.   1166),  t.    74^1>u8okUio%   of 

Hood,  J.  marriage — Domieil — Domieil   qf  kuibemd — DomioU   qf   wtfe-^uritdidw^— 

^—^  Marriage  in  Viotoria: 

The  parties  were  married  in  Yictoria  in  1872,  and  were  domiciled  and  lived  in 
Victoria  until  1884,  when  the  husband  abandoned  his  domieil  in  Victoria,  aud 
acquired  another  in  New  South  Wales.  In  1886  he  left  Ids  wife  at  her  parents'  boose 
in  Hay,  New  South  Wales,  to  seek  for  work,  and  she  had  never  seen  him  since.  For 
•two  years  he  corresponded  with  her,  sending  her  small  sums  of  money.  Hii  last 
letter,  in  1888,  stated  that  he  was  going  to  Qrey  Bange,  in  New  South  Wales.  He 
subsequently  went  to  Broken  Hill,  New  South  Wales. 

In  February  1890  the  wife  returned  to  Victoria,  and  had  since  resided  there, 
making  it  her  home,  and  earning  her  living  there. 

MBld,  that  the  Court  had  no  jurisdiction  to  entertain  a  petition  for  divorce  unless 
the  petitioner  is  domiciled  in  Victoria  at  the  time  of  the  presentation  of  the  petition. 

Meld  fitrthsr,  that  the  fact  that  the  marriage  was  celebrated  in  Victoria  did  not 
affect  the  question  of  jurisdiction. 

Held  €Ut€f,  that  the  term  **  domiciled  *'  in  sec.  74  of  the  Marriage  Act  1890 
(No.  1166)  was  not  equivalent  to  **  resident,"  and  the  residence  of  the  wife  in  Victorii 
for  two  years  immediately  preceding  the  marriage  did  not  make  her  a  ''domiriled" 
person  within  the  meaning  of  the  section. 

Meld  also,  that  a  wife  domiciled  in  another  country  and  there  deserted  cannot 
acquire  domidl  by  coming  to  Victoria  to  reside. 

Petition  by  wife  against  hasband  for  dissolution  of  marriage  on 
the  ground  that  the  husband  had,  without  any  just  cause  or  excuse, 
wilfully  deserted  his  wife,  and  without  such  cause  or  excuse  left  her 
continuously  so  deserted  during  three  years  and  upwards,  and  on 
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the  ground  that  the  husband  had  during  three  years  and  upwards  ]^ 

been  an  habitual  drunkard,  and  had  habitually  left  his  wife  without  Jackson 

the  means  of  support.  Jaokbov. 

The  facts  and  the  arguments   sufficiently   appear    from    the  ^/^^j, 

judgment* 

No  appearance  for  the  respondent. 

Neighbour  for  the  petitioner. 

Cur.  adv.  vult. 

HooDy  J.    Petition  by  wife  against  husband  for  divorce  upon  the       SepL  so 

grounds  of  (1)  desertion,  and  (2)  habitual  drunkenness  and  leaving 

the  wife  without  means.     The  parties  were  married  in  1872  at 

Guildford,  in  Victoria,  and  lived  together  at  various  places  in  this 

colony  till  1888.     In  that  year  the  respondent  was  in  monetary 

difficulties,  and  the  petitioner  went  to  her  parents  at  Hay,  in  New 

South  Wales,  where  her  husband  joined  her  in  1884.     They  lived 

together  there  till  October  1886,  when  he  left'  her  in  order  to  seek 

for  work,  and  she  has  never  seen  him  since.     For  two  years  he 

corresponded  with  her,  sending  her  small  sums  of  money,  and  his 

last  letter  was  in  1888,  when  he  stated  that  he  was  going  to  the 

Grey  Range,  in  New  South  Wales.    She  next  heard  of  him  recently 

at  Broken  Hill,  New  South  Wales,  where  he  had  expressed  his 

intention  of  going  when  he  left  his  wife  in  1886.    In  February  1890 

the  petitioner  returned  to  Melbourne  to  earn  her  own  living,  and 

has  resided  here  since,  making  it  her  home  and  working  to  support 

herself.     Upon  the  evidence  I  was  not  satisfied  as  to  the  second 

ground  of  the  petition,  but  it  was  proved  that  since  1886  the 

husband  had  wilfully  deserted  his  wife  without  just  cause  or  excuse, 

and  left  her  continuously  so  deserted  during  three  years   and 

upwards.    This  would  entitle  the  petitioner  to  the  relief  she  sought, 

but  for  a  difficulty  arising  out  of  the  fact  that  the  respondent  has, 

since  1884,  abandoned  his  domicil  in  Victoria  and  acquired  another 

in  New  South  Wales,  and  the  question  arises  whether,  under  these 

circumstances,  this  Court  has  any  jurisdiction.     Sec.  74  of  the 

Marriage    Act    1890,    under    which    this   petition    is    brought, 

provides  that   *'  any   married   person  who   at   the  time   of   the 
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^^  institatioii  of  the  suit  shall  haye  been  domiciled  in  Victoria  for  two 
Jaoksov  years  and  upwards  may  present  a  petition/'  and  that  **  a  domiciled 
Jaokbov.  person  shall  for  the  purpose  of  this  section  include  a  deserted  wife 
who  was  domiciled  in  Victoria  at  the  time  of  desertion,  and  such 
wife  shall  be  deemed  to  have  retained  her  Victorian  domicil,  not- 
withstanding that  her  husband  may  haye  since  the  desertion 
acquired  any  foreign  domicil." 

It  was  first  contended  in  support  of  this  petition  that  the 
period  of  two  years  referred  to  as  the  length  of  domieil  required 
might  be  any  two  years  prior  to  the  presentation  of  the  petition, 
and  that,  as  these  parties  had  after  marriage  been  liying  here  for 
two  years,  therefore  the  case  came  within  this  section.  There  is 
some  force  in  the  argument,  haying  regard  to  the  phraseology  of 
sub-sees,  (c)  and  (d) :  see  Hodgkinson  y.  Hodgkinson  (a),  but  I  do 
not  think  it  correct.  In  my  opinion,  the  Act  only  gives  the  Court 
jurisdiction  to  entertain  petitions  from  persons  who  are  at  the  time 
of  the  suit  domiciled  in  this  colony.  The  use  of  the  words  "  at  the 
time  of  the  institution  of  the  suit"  point  to  this  conclusion,  as  they 
would  be  superfluous  in  any  other  view,  and  this  seems  the  natural 
interpretation  of  the  section,  remembering  that,  ^'as  a  general 
principle  .  .  .  jurisdiction  in  matters  of  divorce  depends  upon 
the  domieil  of  the  parties  to  a  marriage  at  the  time  of  the  com- 
mencement of  the  proceedings  for  divorce :"  per  Lopes,  L.J.,  in 
Ooulder  v.  Ooulder  (6). 

It  was  then  contended  that  the  word  "  domiciled"  was  not  used 
in  any  technical  sense,  but  was  merely  equivalent  to  **  resident/' 
and  that  as  the  petitioner  had  resided  here  since  February  1890 
she  was  within  the  section.  This  I  think  is  clearly  wrong.  When 
in  an  Act  like  this,  treating  of  a  special  subject,  a  word  having  a 
special  meaning  is  used,  it  should  be  taken  to  have  been  used  in 
that  meaning,  unless  a  very  plain  expression  of  a  contrary  intention 
appears.  So  far  from  any  contrary  intention  appearing,  however, 
the  application  of  the  word  in  the  end  of  the  section  shows  that  it 
is  used  in  its  technical  sense,  and  in  none  other. 

It  was  next  argued  that,  as  this  marriage  was  celebrated  in 
Victoria,  this  Court  could  dissolve  it  apart  from  any  question  of 
domieil.     But    this   argument    gives  the  go-by  to  the  section 

(a)    JsUe  p.  8©4.  (b)    [1893]  P.D.,  p.  243. 
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altogether,  which  cannot  be  done,  as  it  is  upon  that  section  that 
the  jarisdiction  of  the  Court  to  entertain  the  petition  depends. 
And  apart  from  this  view,  the  mere  fact  of  this  being  the  place  of 
contract  would  not  give  jurisdiction  to  dissolve  a  valid  marriage, 
though  the  matter  of  the  validity  of  a  marriage  can  be  inquired 
into  where  that  marriage  took  place:  Simonin  (falsely  caUed 
Mallac)  V.  Mallac  (c). 

Lastly  it  was  argued  that  this  petitioner  has  acquired  a  domicil 
here  since  1890,  apart  from  that  of  her  husband,  and  has  thus  the 
right  to  bring  this  suit.  The  general  principle  that  the  wife's 
domicil  is  necessarily  that  of  her  husband  is  clear,  and  well  settled 
by  authority.  That  principle  is  recognised  by  this  same  sec.  74, 
when  it  provides  that  a  wife  domiciled  in  Victoria  at  the  time  of 
desertion  shall  be  deemed  to  retain  her  Victorian  domicil,  although 
the  husband  may  acquire  a  foreign  domicil.  This  provision  of  the 
Act  would  imply  that  in  other  cases  the  wife's  domicil  would  follow 
the  foreign  domicil  of  her  husband,  and  that  she  could  not  get 
relief  under  this  section.  Mr.  Neighbour,  however,  for  the 
petitioner,  contended  that  this  principle  as  to  the  wife's  domicil 
following  the  husband's  was  not  of  universal  application,  and  he 
cited  several  authorities  which  he  urged  supported  his  view.  The 
first  was  a  decision  of  this  Court  in  Ho-a-Mie  v.  Ho-a-Mie  (d), 
where  it  was  held  that  there  was  jurisdiction  upon  facts  somewhat 
like  the  present.  But  that  petition  was  presented  under  '*  The 
Marriage  and  Matrivionial  Causes  Statute  1864,"  and  Higin- 
botham,  J.,  based  his  judgment  upon  the  extensive  words  of  that 
Statute.  Stawell,  C.J.,  however,  apparently  assumed  this  point, 
ai^d  used  language  that  may  support  the  contention  for  the 
petitioner  here,  and  he  relied  upon  the  decisions  in  Santo  Teodoro 
V.  Santo  Teodoro  (e),  and  Deck  v.  Deck  (/).  Jn  Deck's  Case  the 
panies  were  married  in  England,  but  the  husband  was  domiciled  in 
America,  and  had  there  committed  bigamy,  and  the  Court  granted 
the  wife  a  divorce.  The  ground  of  the  decision,  however,  was  that 
both  parties  were  Euglish,  and  therefore  bound  by  the  English 
divorce  law,  and  the  judgment  was  founded  upon  the  obligation 
existing  in  every  natural-born  English  subject  of  allegiance  to  the 

(c)    2  SwH.  &  Tr.  67;  6  Jur.  (N.S.)  561.     (e)    6  P.D.  79. 

(rf)    6  V.L.R.  (I.)  113.  (f)  2  Swtt.  &  Tr.  90. 
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English  Grown  and  obedience  to  the  English  law.    Moreover,  great 
Jaokson       stress  was  laid  in  that  case,  as  in  Ho-a-Mie  v.  Ho-a-Mie,  upon  the 


V, 


Jaokbok.       ^^^J  wide  words  of  20  &  21  Vict.,  c.  86,  which  enabled  "any  wife" 
HooT  J        ^  present  a  petition.     And  the  decision  itself  has  been  questioned 

by  Brett,  L.J.,  in  Niboyet*8  Case  (g).     The  facts,  too,  diflfer  from 

the  present,  in  that  the  wife  there  had  always  resided  in  England, 
and  neither  that  case  nor  Ho-a-Mie' $  Case,  I  think,  support  the 
proposition  that  a  wife,  domiciled  in  another  land  and  deserted  by 
her  husband  there,  can  come  here  and  acquire  a  domicil  so  as  to 
come  under  sec.  74  of  our  Marriage  Act.  Santo  Teodoro's  Case 
is  also  not  in  point,  in  my  opinion,  for  it  seems  to  me  a  decision 
upon  the  particular  facts.  A  divorce  was  granted  there  on  the 
petition  of  the  wife,  the  husband  being  a  foreigner,  but  she  had  only 
married  on  the  condition  that  she  should  always  have  her  home  in 
England,  and  should  reside  there  six  months  in  the  year,  and  this 
condition  had  been  observed.  In  the  judgment.  Sir  B.  J.  Philli- 
more  says,  at  p.  88 :  "  The  contract  is  made  in  England ;  there  is 
a  long  cohabitation  in  England ;  the  husband  has  been  served ;" 
but  this  must  be  taken  in  conjunction  with  the  facts  of  the  case ; 
and  I  think  it  only  amounts  to  a  finding  as  a  fact  that  the  matri- 
monial domicil  was  in  England,  especially  considering  that  the  same 
learned  judge  decided,  two  years  later,  Niboyet  v.  -Niboyet  {h). 
There  the  wife  was  a  British  subject  at  the  time  of  marriage,  the 
husband  being  a  Frenchman,  and  Sir  B.  J.  Phillimore  held  that 
there  was  no  jurisdiction.  This  was  a  considered  judgment,  in 
which  the  previous  decisions  are  referred  to,  and  there  is  no 
suggestion  anywhere  that  the  same  point  had  been  decided  by  the 
same  judge  within  two  years,  and  in  addition  he  quotes  a  passage 
from  Firebrace  v.  Firebrace  (i),  where  Sir  James  Hannen  states 
that:  "The  domicil  of  the  wife  is  that  of  the  husband,  and  her 
remedy  for  matrimonial  wrongs  must  usually  be  sought  in  the 
place  of  that  domicil."  This  shows,  I  think,  the  view  held  on  this 
question  by  the  judge  who  decided  Santo  Teodoro's  Case,  and 
although  his  decision  in  Niboyet  v.  Niboyet  was  reversed  on 
appeal  (k),  Brett,  L.J.,  dissenting,  the  appellate  Court  mainly  went 
upon  the  words  of  20  &  21  Yict.,  c.  85,  like  Deck  v.  Deck  aud 

(^)    4P.D.,  p.  18.  (t)    4  P.D.,  at  p.  67. 

(A)    3  P.D.  52.  (k)  4  P.D.  1. 


Digitized  by 


Google 


3C  2 


Sood,  J. 


VOL.  XVIIL]  LV  k  LVI  VICT.  7' 

Ho-a-Mie  v.  Ho-a-Miey  and  Lord  Selborae  and  Lord  Blackburn  have  ^^ 

not  given  this  appellate  decision  unqualified  approval :  See  Harvey        Jackson 

Y.  Famie  (Z).      Another  case  cited  for  the  petitioner  was  Shnoniii        jackson. 

{falsely  called  Mallac)  v.  Mallac  (m),  to  which  I  have  referred. 

But  that  was  a  suit  for  nullity  of  marriage,  and  it  is  pointed  out  in 

the  judgment  that  if  the  marriage  were  valid  the  wife's  domicil 

would   not  be   English,   her  husband  being   a   foreigner.      The 

principal  case,  however,  relied  upon  was  Le  Sueur  v.  Le  Sueur  (w), 

where  the  point  is  apparently  expressly  decided.     In  the  judgment 

Sir  B.  J.  Phillimore  said,  at  p.  142 :    ''  Upon  the  whole  I  am 

disposed  to  assume,  in  favour  of  the  petitioner,  the  correctness  of 

the  opinion  that  desertion  on  the  part  of  the  husband  may  entitle 

the  wife,  without  a  decree  of  judicial  separation,  to  choose  a  new 

domicil  for  herself,  and  in  coming  to  that  conclusion  I  am  aware 

that  T  am  going  a  step  further  than  judicial  decisions  have  as  yet 

gone."     But  the  cases  of  desertion  which  that  learned  judge  was 

then  deciding  were  evidently  those  suggested  by  Lord  Cranworth 

in  Dolphin  v.  Robins  (o),  of  a  husband  abjuring  the  realm,  deserting 

his  wife,  and  establishing  himself  permanently  in  a  foreign  country, 

or  committing  felony  and  being  transported  (p),  and  such  cases 

would  be  covered  by  the  last  clause  of  our  74th  section.      In  the 

present  case  the  husband  deserted  his  wife  in  New  South  Wales, 

where  they  were  then  domiciled,  and  there  seems  to  me  to  be  no 

authority  which  decides  that  a  wife  in  such  circumstances  is  entitled 

to  go  to  another  land,  and  there  acquire  a  domicil,  so  as  to  divorce 

her  foreign  husband.     The  decision  of  Brett,  L.J.,  in  Niboyet  v. 

Niboyet,  is  directly  opposed  to  such  a  view,  for  he  says  that ''  the 

court  must  be  a  court  of  the  country  in  which  the  husband  is  at  the 

time  domiciled ;  because  it  is  incontestable  that  the  domicil  of  the 

wife,  so  long  as  she  is  a  wife,  is  the  domicil  which  her  husband 

selects  for  himself,  and  at  the  time  of  the  commencement  of  the 

suit  she  is  ex  hypothesi  still  a  wife"  (q).    Although  this  was  the 

dissenting  judgment,  the  difference  of  opinion  arose  not  on  this 

question,  but  upon  the  intei'pretation  of  the  English  Act,  and  the 

reasoning  upon  which  this  judgment  is  founded,  and  the  authorities 

(I)     8App.  Caa.  43.  (o)    7  H.L.C.  390. 

(m)  2  Swa.  &  Tr.  67.  {p)   1  P.U.,  at  p.  141. 

(»)    1  P.D.  139.  Iq)    4  P.D.,  at  p.  14. 
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refei^red  to  in  it,  appear  to  me  to  show  that  this  Court  has  no  jaris- 
diction  in  the  present  case. 

It  is  possible,  if  this  objection  could  be  cured  and  the  wife 
could  acqaire  domicil  here,  that  the  difficulty  which  caused  the 
rejection  of  the  petition  in  Le  Sueur  v.  Le  Sueur^  viz.,  want  of 
jurisdiction  over  the  foreign  husband,  might  be  met  by  the  express 
words  of  our  Act.  That  point  I  need  not  consider,  as  I  must 
dismiss  the  petition  on  the  other  ground. 

The  question  in  this  case  is  an  important  one,  and  I  should 
haye  referred  it  to  the  Full  Court,  only  that  the  petitioner,  to  save 
expense,  desired  my  decision,  leaving  her  to  appeal  if  she  thinks 
proper. 


Solicitor  for  petitioner :  Fay. 


A.  J.  A. 
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Auffugt  18. 

Hood,  J. 


TIPPING  «.  RICHELIEU. 
Practice — Fartiet — Objection  for  want  of  parties^-Time  to  take  objection. 

In  an  action  by  a  remainderman  against  trustees  of  a  wiU  for  breach  of  trost  in 
banding  over  certain  of  the  corpus  of  the  property  to  the  tenant  for  life,  and 
improperly  investing  other  portions  of  the  property,  the  trustees,  by  their  defence, 
alleged  that  the  plaintiff  had  acquiesced  in  the  breach  of  trust,  and  also  raised  the 
objection  that  the  tenant  for  life  was  a  necessary  party.  Ko  steps  were  taken  by 
either  party  as  to  adding  the  tenant  for  life  as  a  party,  and  at  the  trial  of  the  action, 
after  the  evidence  for  the  plaintiff  had  been  given,  the  defendants'  counsel  raised  the 
objection  that  she  was  a  necessary  party. 

Held,  that  she  was  a  necessary  party ;  but. 

Held  qlio^  that  the  objection  was  taken  at  the  wrong  time,  and  that  the  defendants 
ought  to  have  taken  proceedings  either  by  summons  or  motion  before  trial  to  have 
her  added  as  a  party,  and  should  be  mulcted  in  costs  for  leaving  the  objection  till  the 
last  moment. 


Action  by  Charlotte  Mary  Tipping,  a  residuary  legatee  under 
the  will  of  Hark^r  Brookes,  deceased,  against  the  executors  and 
trustees,  Bobert  Bichelieu  and  Joseph  Seddou,  to  recover  moneys 
of  the  estate  lost  by  their  breach  of  trust,  and  for  administration 
of  the  estate  under  the  direction  of  the  Court,  and  for  accounts  on 
the  footing  of  wilful  default. 

By  his  will  the  testator,  who  died  on  the  15th  September  1878, 
devised  and  bequeathed  all  his  real  and  personal  estate  to  the 
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defendants  upon  trnst  for  sale  and  conyersion,  and  directed  them 
to  invest  the  proceeds  thereof,  after  making  certain  payments 
thereout,  in  certain  named  securities,  and  to  pay  the  income  of 
such  investments  to  his  wife,  Emma  Brookes,  during  her  life ;  and 
ne  gave  the  residue  of  his  estate  to  his  children.  The  plaintiff  veas 
the  only  surviving  child  of  the  testator,  and  hy  her  statement  of 
claim  she  alleged  that  the  defendants  had  invested  certain  of  the 
money  of  the  estate  in  shares  in  a  building  society  (not  being  one 
of  the  authorised  securities),  which  had  since  gone  into  liquidation, 
whereby  such  money  had  been  lost.  She  also  alleged  that  the 
defendants,  on  the  6th  June  1889,  deposited  200/.,  other  portion  of 
the  trust  moneys,  in  a  bank,  and  on  the  6th  June  1890  had  allowed 
the  vridow,  Mrs.  Brookes,  to  withdraw  the  same  and  apply  it  to  her 
own  use. 

By  their  defence  the  defendants  alleged  that  the  plaintiff  had 
acquiesced  in  the  breaches  of  trust  alleged,  and  took  the  objection 
that  Mrs.  Brookes  was  a  necessary  party  to  the  action. 


1892 
TippiNa 

RlOHBLIBir. 

Hoed,  <7. 


Higgins  and  Stawell  for  the  plaintiff. 
Neighbour  for  the  defendants. 

After  the  evidence  for  the  plaintiff  had  been  taken, 

Neighbour,  for  the  defendants,  took  an  objection  that  Mrs. 
Brookes,  the  tenant  for  life,  and  the  mother  of  the  plaintiff,  was  a 
necessary  party  to  the  action — The  evidence  called  for  the  plaintiff 
shows  that  Mrs.  Brookes,  as  well  as  the  plaintiff,  has  participated  in 
the  breach  of  trust.  The  defendants  are  entitled  to  be  indemnified 
by  her:  DanieWs  Ch.  Pr.  (6th  ed.),  220,  citing  Jesse  v.  Bennett  {a); 
Lewin  on  Trusts  (8th  ed.),  911. 

[Hood,  J.  The  only  question  seems  to  me  to  be  whether  this 
is  the  proper  time  to  take  the  objection.  It  is  a  grievous  thing  to 
allow  the  matter  to  come  to  trial,  and  then  take  an  objection  of  this 
sort.] 

The  plaintiff  had  full  notice  of  it,  for  the  objection  was  expressly 
taken  by  the  defence.      She  might  then  have  added  Mrs.  Brookes 

(a)  6  De  G.  M.  &  G.  609. 
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as  a  party,  but  chose  rather  to  go  on  and  risk  the  objection  being 
held  to  be  a  good  one.  As  evidence  was  necessary  to  establish  the 
objection,  this  is  the  proper  time  to  take  it:  Willianis  v.  Sandy  (b); 
Robertson  v.  Wealth  of  Nations  O.  M.  Co.  (c). 

Higgins  and  StaweU  contra — It  is  submitted  that  the  only 
contest  between  the  plaintiff  and  the  defendant  is  whether  the 
plaintiff  has  acquiesced  in  the  breaches  of  trust  or  not,  and  that 
that  can  be  determined  without  the  presence  of  Mrs.  Brookes. 

[Hood,  J.  Must  not  the  tenant  for  life  be  brought  in  at  some 
time  ?] 

We  intend  to  ask  that  she  should  be  served  with  the  judgment, 
in  order  that  she  may  be  bound  by  the  accounts  under  Order  XVL, 
r.  40.  In  Whitney  v.  Smith  (d)  the  tenant  for  life  was  not  made 
a  party,  but  was  directed  to  be  served  with  the  order.  It  is  also 
submitted  that  this  objection  ought  to  have  been  taken  by  summons 
in  chambers,  in  order  that  the  expense  of  the  action  might  have 
been  saved:  Sheehan  v.  Oreat  Western  Railway  Co.  (e).  It  is  for 
the  defendants  to  apply  to  add  Mrs.  Brookes  as  a  party  if  they 
think  it  is  necessary  for  their  protection :  Re  Harrison  (/). 

Neighbour  in  reply — The  question  of  whether  or  not  the  plaintiff 
has  acquiesced  in  the  breaches  of  trust  cannot  now  be  determined 
so  as  to  bind  Mrs.  Brookes  in  her  absence.  In  WiUiams  v.  Allen  (g), 
a  similar  case  to  the  present,  the  objection  was  taken  at  the  hearing, 
and  the  case  was  ordered  to  stand  over  for  want  of  parties.  It  is 
for  the  plaintiff,  who  has  the  carriage  of  the  proceedings,  to  see 
that  the  right  parties  are  before  the  Court.  We  have  followed  the 
decisions  of  this  Court  in  taking  the  objection,  which  is  undoubtedly 
good  at  this  time. 


Hood,  J.  The  plaintiff  in  this  case  sues  the  defendants, 
alleging  that  they  were  executors  and  trustees  of  her  father's  will, 
that  she  was  entitled,  after  the  death  of  her  mother,  to  certain  pro- 
perty thereunder,  and  that  the  defendants  have  committed  a  breach 


(6)  18V.L.R.  368. 
(o)  14V.L.R.  586. 
(d)   L.R.  4Ch.513. 


(e)    16  Ch.  D.,  pp.  63.  64. 
(/)  [1891]  2  Ch.  849. 
(^)   29  Beav.  292. 
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of  trust  in  handing  over  a  portion  of  the  property  to  her  mother, 
and  improperly  inyesting  other  portions  of  it.  The  defendants  say 
they  committed  these  breaches  of  trust  with  the  concurrence  of  the 
plaintiff,  who  consequently  acquiesced  therein.  That  is  the  issue 
which  the'  parties  come  to  try.  The  defendants  then  go  on 
to  state  that  they  will  object  that  Mrs.  Brookes  is  a  necessary 
party  to  this  action.  They  say,  in  effect : — **  You  allege  that  we 
have  paid  money  wrongfully  to  Mrs.  Brookes.  We  allege  that  you 
have  acquiesced  in  that  payment,  but  we  will  stop  the  whole 
action  when  the  matter  comes  on  for  trial — ^by  objecting  that 
Mrs.  Brookes  is  a  necessary  party."  Under  the  old  system,  at  law 
and  in  equity,  cases  were  continually  being  defeated  by  objections 
of  this  sort,  and  parties  were  put  to  inconceivable  trouble.  In  my 
opinion  the  intention  of  the  Judicature  Rules  was  to  remedy 
that  injustice.  Order  XVI,  r.  11,  expressly  states: — "No  cause 
or  matter  shall  be  defeated  by  reason  of  the  misjoinder  or  non- 
joinder of  parties,  and  the  Court  may  in  every  cause  or  matter 
deal  with  the  matter  in  controversy  so  far  as  regards  the  rights  and 
interests  of  the  parties  actually  before  it."  That  means  that  I  can 
determine,  as  between  the  plaintiff  and  defendant,  whether  the 
plaintiff  has  acquiesced  in  the  breaches  of  trust.  So  far  I  have  no 
difficulty  whatever ;  but  the  plaintiff  wants  administration  as  well, 
and  the  question  I  have  now  to  consider  is,  as  stated  in  the  judgment 
of  Mr.  Justice  Webb  in  one  of  the  cases  cited,  WiUiams  v.  Sandy  {h), 
whether  on  the  case  as  it  stands  I  can  do  substantial  justice  between 
the  parties.  The  rule  goes  on  to  provide  : — "  The  Court  or  a  judge 
may,  at  any  stage  of  the  proceedings,  either  upon  or  without  the 
application  of  either  party,  and  on  such  terms  as  may  appeal'  to  the 
Court  or  a  judge  to  be  just,  order  that  the  names  of  any  parties, 
whether  as  plaintiffs  or  as  defendants,  improperly  joined  be  struck  out ; 
and  that  the  names  of  any  parties,  whether  plaintiffs  or  defendants, 
who  ought  to  have  been  joined,  or  whose  presence  before  the  Court 
may  be  necessary,  in  order  to  enable  the  Court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  the  questions  involved  in 
the  cause  or  matter,  be  added."  That  I  think  points  to  this,  that, 
although  I  may  go  on  and  determine  the  matter  in  dispute  between 
the  parties,  yet  if  I  am  unable   to   decide   on  all  the  questions 

(A)  13  V.L.R.,  p.  371. 
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TiPFiKO  added.  I  think  that  Mrs.  Brookes  is  a  necessary  party,  in  order 
that  I  may  ultimately  decide  the  matters  involved,  and  she  mnst  be 
joined.  But  I  also  think  that  this  is  not  the  proper  time  to  take 
the  objection.  The  defendants  should  have  taken  proceedings  by 
summons  to  have  Mrs.  Brookes  added  as  a  party,  or  to  stay  the 
action.  I  shall  therefore  proceed  to  hear  the  case  as  to  the 
acquiescence,  and  then  adjourn  the  case  to  a  day  to  be  fixed,  in 
order  that  Mrs.  Brookes  may  be  joined  as  a  party.  I  will  order  the 
defendants  to  pay  the  costs  of  the  adjournment,  in  the  hope  of 
discouraging  all  litigants  from  keeping  an  objection  like  this  till  the 
last  moment. 


Evidence  on  the  question  of  acquiescence  was  then  given  for 
the  defendants.  In  the  course  of  the  evidence  it  appeared  that 
Mrs.  Brookes  was  herself  instructing  counsel  for  the  plaintiff.  His 
Honor  then  said  that  on  the  evidence  given,  and  from  what  had 
occurred,  it  was  apparent  that  the  whole  action  was  brought  at  the 
instigation  of  Mrs.  Brookes,  and  under  the  circumstances  he  would 
not  make  the  order  for  adjournment,  but  would  makiB  the  defendants 
pay  the  costs  of  adding  Mrs.  Brookes  as  a  party,  which  he  fixed  at 
one  guinea. 

Solicitors  for  plaintiff:  Malleson,  Engl<ind  d  Stewart, 
Solicitors  for  defendants :   WisewouJd,  Gihbs  dt  Wisewould. 

A.  J.  A 
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ImoUtmiy  Act  1890  {No,  1102),  #.  Z*7^8equettraHon— Petitioning  ereditor*s  deht^      Nov&nler% 

"Secured    debt**— Companif— Shareholder— Power    to    deduct   debie  from  

dividend — Power  to  refiue  transfer,  Sodgee,  J. 

A  "  secured  debt/'  in  sec.  87  of  the  Ineolveneg  Act  1890  (No.  1102),  means  a 
debt  in  respect  of  which  the  creditor  holds  a  security  over  the  property  of  the  debtor, 
whicli  will  continue  to  be  held  by  him  after  sequestration  of  the  debtor's  estate, 
xmless  he  does  some  act  giving  up  the  security. 

A  member  of  a  company  in  liquidation  was  indebted  to  the  company.  By  its 
articles  of  association  power  was  g^ven  to  the  directors  to  deduct  from  the  dividend 
payable  to  any  member  all  moneys  that  might  be  due  by  him  to  the  company,  and 
also  to  decline  to  register  a  transfer  of  shares  by  any  member  indebted  to  the  com- 
pany. On  order  niei  obtained  on  the  petition  of  the  company  for  the  sequestration 
of  the  member's  estate. 

Heldy  that  the  petitioning  creditor's  debt  was  not  a  ''secured  debt"  within  the 
meaning  of  sec.  87  of  the  Ineolveney  Act  1890. 

Obdeb  nisi  for  the  sequestration  of  the  estate  of  John  Little, 
on  the  petition  of  the  Whittlesea  Land  Company  Limited,  a 
limited  company  being  wound  up  voluntarily  under  the  Companies 
Act  1890  (No.  1074). 

The  respondent  was  a  member  of  the  petitioning  company,  and 
he  was  indebted  to  the  company.  The  petition  stated  that  his 
debt  was  wholly  unsecured,  but  objection  was  taken  that  it  was  a 
secured  debt,  inasmuch  as  under  the  articles  of  association  of  the 
company  the  directors  might  deduct  from  any  dividend  payable  to 
a  member  all  sums  of  money  due  to  the  company  by  him,  and 
might  refuse  to  register  a  transfer  of  his  shares  while  so  indebted. 

Anderson,  for  the  petitioner,  moved  the  order  absolute. 

Oeoghegan,  for  the  respondent,  showed  cause — The  respondent 
being  indebted  to  the  petitioning  company,  the  company  has  a 
secnrity  over  the  shares  of  the  respondent  in  accordance  with  the 
articles  of  association,  which  are  binding  on  him  as  a  member  of 
the  company.  It  is  therefore  submitted  that  the  debt  of  the 
petitioning  company  is  a  ^*  secured  debt"  within  the  meaning  of 
sec.  87  of  the  Insolvency  Act  1890  (No.  1102).  The  meaning  of 
the  term  '*  secured  debt "  in  the  section  was  dealt  with  in  Re 
Whittles  (a).     Failing  to  state  in  the  petition  and  order  nisi  that 

(a)  ^»te,  p.  684. 
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In  r«         the  value  of  the  security,  or  to  make  an  offer  to  give  it  up,  is  a  good 

[^"'        ground  for  discharging  the  order  nisi:  Re  McNamara  (fe).      The 

Rodges,  J,      fact  that,  owiug  to  the  liquidation  of  the  company,  the  shares  may 

be  of  no  value  is  not  to  be  assumed,  but,  even  if  they  were  of  no 

value,  that  should  be  stated  in  the  petition  and  order  nisi :  Re 

Harward  (c), 

Anderson  in  reply — If  the  articles  of  association  expressly  pro- 
vided that  the  company  should  have  a  lien  on  the  shares  of  a  member, 
it  might  have  an  equitable  charge  on  them,  as  in  Re  Lewis  {d)  ; 
Lindley  on  Companies  (5th  ed.),  456-7.  Here,  however,  the 
articles  do  not  give  a  lien,  the  shares  are  held  by  the  shareholder, 
and  the  only  power  of  the  company  is  to  deduct  any  debts  from  the 
amount  of  a  dividend  before  paying  it,  which  amounts  merely  to  a 
right  of  set  off.  No  doubt  the  company  under  the  articles  may 
refuse  to  register  a  transfer  of  the  shares,  but  the  cases  cited  in 
Lindley  show  that  that  does  not  amount  to  a  charge  over  them. 
Further,  on  sequestration  of  his  estate,  the  rights  and  liabilities  of 
the  respondent  on  the  shares  will  pass  to  his  assignee,  and  the 
company  can  then  have  nothing  which  can  be  given  up  for  the 
benefit  of  the  creditors  generally. 

Cwr,  adv.  vuU. 

Novembers.  HoDOBS,   J.      This    is  a  petition   by  the  Whittlesea  Laud 

Company  Limited,  in  liquidation,  praying  for  the  sequestration  of 
the  estate  of  John  Little.  The  petitioning  company  is  being 
voluntarily  wound  up.  The  respondent  is  a  member  of,  and  is 
indebted  to,  the  company.  The  petition  states  that  the  petitioning 
company  does  not  hold  any  security  for  the  debt  or  for  any  part  of 
it.  The  following  of  the  company's  articles  of  association  were 
referred  to  in  argument,  viz. : — 

"13.  The  directors  may  decline  to  register  any  transfer  of  shares  made  by  a 
member  who  is  indebted  or  under  any  liability  to  the  company  or  to  enter  the  name 
of  the  transferee  in  the  register  of  members  in  respect  of  such  shares. 

"  96.  The  directors  may  deduct  from  the  dividend  payable  to  any  member  aU 
such  sums  of  money  as  may  be  due  by  him  to  the  company  on  account  of  cslls  or 
otherwise." 

(b)  10  V.L.R.  (I.)  84.  (o)  4  V.L.R.  (1.)  65.  (d)  L.R,  6  Ch.  818. 
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Upon  these  facts  it  is  contended  that  the  petitioning  company  1892 

is   a  secured   creditor    within   the   meaning   of    sec.   87   of   the  jnre 

Insolvency  Act  1890,  and  that  consequently  the  order  nisi  should  l^mx*- 
be  discharged.  I  have  not  to  determine  what  might  be  the  effect  ffod^et,  j. 
of  the  provisions  in  the  articles  if  the  company  were  a  going 
concern,  but  only  whether,  when  the  company  is  being  wound  up, 
and  when  the  register  of  transfers  and  the  payment  of  dividends 
within  the  meaning  of  the  articles  is  at  an  end,  they  make 
the  respondent's  debt  a  secured  debt  within  the  meaning  of 
sec.  87  of  the  Act.  That  section  provides  that  the  debt  of 
the  petitioning  creditor  "  must  not  be  a  secured  debt  unless  the 
petitioner  state  in  his  petition  that  he  will  be  ready  to  give  up 
such  security  for  the  benefit  of  the  creditors  after  adjudication  of 
sequestration,  or  unless  the  petitioner  is  willing  to  give  an  estimate 
of  the  value  of  his  security."  This  language,  in  my  opinion, 
indicates  that  a  secured  debt  in  this  section  means  a  debt  in 
respect  of  which  the  petitioning  creditor  holds  some  security  over 
the  property  of  thcf  respondent,  which  the  petitioner  can  give  up 
for  the  benefit  of  creditors :  See  Re  Whittles  (e) ;  Re  Kennedy 
exparte  Tatterson  (/).  I  think  also  that  ''  security''  in  this  section 
must  mean  something  which  such  creditor  retains,  unless  he  does 
some  act  which  amounts  to  a  giving  up ; — something  which  the 
creditors  generally  do  not  and  cannot  get  until  such  creditor  gives 
it  up.  In  my  opinion,  therefore,  a  '*  secured  debt "  in  this  section 
means  a  debt  in  respect  of  which  the  creditor  has  some  security 
over  the  property  of  the  debtor,  which  security  will  continue  to  be 
held  by  the  creditor  unless  he  does  some  act  giving  up  the 
security. 

If  that  be,  as  I  think  it  is,  the  correct  construction  of  sec.  87, 1 
have  to  consider  what  security  the  petitioning  company  has  which 
it  can  withhold  from  or  give  up  for  the  benefit  of  the  creditors 
generally.  The  respondent  is  a  shareholder  in  the  petitioning 
company.  He  has,  I  suppose,  the  scrip  showing  what  shares  he 
holds  in  the  company,  and  because  he  is  such  shareholder  he  has 
an  interest  in  the  property  of  the  company,  and  now  that  the  com- 
pany is  being  wound  up  it  is  his  interest  that  the  assets  should  be 
more  than  sufficient  to  pay  the  company's  debts,  and  if  there  be  a 

(tf)  Ante,  p.  684.  (/)  Ante,  p.  688. 
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In  re  liable  to  be  called  upon  to  pay  the  amount  unpaid  on  his  shares : 

LrcTLB.  g^Q  gg^^  gg  ^^  |.j^^  Companies  Act  1890.  But  what  security  has 
Hodget,  J.  the  company  which  it  can  withhold  from  or  give  up  to  the  creditors 
generally  ?  The  respondent  has  the  shares  in  the  petitioning 
company  with  the  rights  and  liabilities,  inter  alia,  above  referred  to. 
On  sequestration  the  respondent's  interest  in  the  company  will  pass 
to  the  assignee  for  the  benefit  of  creditors  generally :  See  sec.  59 
of  the  Insolvency  Act  1890.  It  will  pass  without  any  "  giving  up" 
by  the  liquidator  of  the  petitioning  company.  The  petitioning 
company  holds  nothing  which  its  liquidator  can  give  up  for  the 
benefit  of  creditors  of  the  respondent.  Its  liquidator  cannot  giye 
up  for  the  benefit  of  the  creditors  generally  the  respondent's 
interest  in  the  company  discharged  from  all  liability  for  calls.  It 
can  only  "  give  up"  what  the  assignee  had  without  any  giving  up— 
that  is,  it  can  only  give  up  nothing — and,  in  my  opinion,  sec.  87 
does  not  mean  that  a  petitioner  is  *'  to  be  ready  to  give  up"  for  the 
benefit  of  creditors  generally  that  which  the' creditors  get  apart 
altogether  from  any  giving  up  by  the  petitioning  creditor.  I  do 
not  think  that  the  Statute  means  that  the  petitioning  creditor  is  to 
be  ready  to  give  up  nothing.  I  am,  therefore,  of  opinion  that  the 
objecti^  fails,  and  that  the  order  nisi  must  be  made  absolute. 

Solicitor  for  petitioner :  Hobday. 

Solicitors  for  respondent :  Tuthilly  Geoghegan  dt  Perry. 

A.  J.  A. 
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GEMMELL  «.  6EMMELL.  1892 

November  30. 
"Intestates  Act  1864'*  (No.  2S0)^Will  construction— Will  made  before  Act—      December  I, 

Death  after  Act — At  what  time  construed— Alteration  in  law  of  succession —        Wndaes  J 

"  By  descent " — Husband  acquiring  interest  in  wife^s  property.  

Ten  days  before  the  "  Intestates  Act  1864  "  (No.  230)  was  passed,  and  thirty-eight 
before  it  came  into  operation,  a  testator  devised  real  estate  to  the  use  of  trustees  in 
trust  for  his  sistei^  during  her  life>  and  subject  thereto  to  the  use  of  the  person  or 
persons  who  at  her  decease  would  be  entitled  thereto  by  descent  in  case  she  had  died 
seized  thereof  in  fee  simple  by  purchase  and  intestate;  and  he  bequeathed  his 
personal  estate  to  three  other  of  his  sisters  and  the  survivors  or  survivor,  but  if  none 
of  them  survived  him  he  directed  that  his  personal  estate  should  be  divisible  amongst 
the  next  of  kin  of  such  three  sisters  living  at  the  time  of  his  decease  (exclusive  of  any 
husband)  in  a  course  of  distribution  according  to  the  Statutes. 

The  testator  died  about  eighteen  months  after  the  coming  into  operation  of  the 
Act  without  having  altered  his  will. 

Held^  that  the  testator  and  his  advisers  must  be  taken  to  have  known  of  the 
alteration  made. in  the  law,  and  having  left  the  will  unaltered,  must  be  considered  as 
having  intended  it  to  take  effect  according  to  the  new  law,  and  that  therefore  the 
persons  entitled  to  the  real  estate  on  the  death  of  his  first-named  sister  were  her 
husband  and  children. 

Held  further,  that  the  words  "  by  descent  '*  were  to  be  taken  as  havihg  been  used 
in  their  technical  sense,  as  signifying  acquisition  of  property  by  operation  of  law  as 
distinguished  from  acquisition  of  property  by  the  act  of  the  parties. 

A  husband  now  acquires  an  interest  "  by  descent "  in  his  wife's  property  on  her 
death  intestate.' 

Action  to  obtain  a  declaration  as  to  who,  on  the  construction  of 
the  will  of  Peter  Fenwick,  deceased,  were  entitled,  on  the  death  of 
his  sister,  Annie  Gemmell,  to  his  real  estate,  and  for  a  partition 
of  such  real  estate  among  the  pai'ties  so  held  entitled. 

The  facts  were  the  same  as  those  in  the  previous  action  of 
OemmeH  y.  Gemmell,  and  will  be  found  set  out  in  the  report  supra, 
pp.  882-8. 

After  the  decision  in  that  case  a  fresh  writ  was  issued  by  the 
same  parties  against  the  same  defendant  claiming  a  declaration  as 
to  the  parties  interested  in  the  lands  and  a  partition  thereof. 

Goldsmith  for  the  plaintiffs — The  meaning  of  the  words  "by 
descent "  has  to  be  found  by  reference  to  the  law  in  force  at  the 
date  of  the  testator's  death  and  not  at  the  date  of  making  his  will, 
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1892  for  he  is  supposed  to  have  known  of  the  alteration  of  the  law,  and 

Gbmmbll  ^f  he  does  not  choose  to  alter  his  will  accordingly,  he  is  taken  to 
mean  that  his  will  shall  take  effect  according  to  the  new  law: 
Hasluck  Y.  Pedley  (a).  At  his  death  the  parties  entitled  on  the 
intestacy  of  Annie  Gemmell  would  he  her  husband  and  children, 
and  the  persons  entitled  *'by  descent"  would  be  the  same  people, 
or  the  words  "  by  descent  "  could  be  treated  as  surplusage. 

Higgins  for  the  defendant — The  words  used  by  the  testator 
with  regard  to  the  persons  entitled  to  his  real  estate  must  be  giyen 
some  different  meaning  from  those  used  with  regard  to  his 
personal  estate.  As  to  the  personal  estate,  he  referred  in  terms  to 
the  persons  entitled  according  to  the  Statute  of  Distributions, 
excluding  husbands.  Clearly  he  did  not  mean  the  same  thing  when 
he  used  different  words  as  to  the  real  estate,  and  the  only  distinc- 
tion that  can  be  drawn  from  the  use  of  the  distinct  words  is  that 
he  was  referring  to  the  person  or  persons  entitled  "by  descent" 
from  Annie  Gemmell  at  the  time  the  will  was  made — that  is,  the 
heir-at-law.  The  words  "  by  descent  *'  mean  in  a  descending  line, 
and  do  not  include  ancestors  or  persons  who  acquire  title  '*by 
ascent;"  and,  even  if  they  included  those  in  an  ascending  line, 
they  would  not  include  a  husband.  In  Hasluck  v.  Pedley  the 
words  used  by  the  testator  applied  readily  to  the  new  state  of 
law;  but  if  the  same  rules  were  applied  in  this  case,  different 
words  in  two  parts  of  the  will  would  be  made  to  mean  the 
same  thing,  and  the  words  *'  by  descent "  would  be  rendered 
mere  surplusage  or  meaningless.  The  Court  should  endeavour  to 
give  effect  to  every  part  of  the  will,  and  should  construe  it  according 
to  the  law  of  succession  at  its  date:  In  re  Goodmans  Trust 
Estate  (b).  By  the  "  Intestates  Act  1864  "  (No.  230),  se<i.  4,  the 
land  would  go  not  to  the  next  of  kin  but  to  the  administrator,  and 
the  next  of  kin  would  only  be  entitled  through  him.  The  adminis- 
trator, and  not  the  present  plaintiffs,  should  therefore  have  brought 
this  action. 

Goldsmith  in  reply — The  term  **  by  descent"  means  the  acqui- 
sition of  property  in  any  way  by  operation  of  law  as  distinguished 

(a)  L.R.  19  Kq.,  pp.  273-4.  {b)  6  V  L.R.  Eq.  181. 
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from  its  acquisition  by  act  of  the   parties: 
Personal  Property  (8rd  ed.),  451. 


Hodges,   J.     The   question   I  am   asked  to  determine 

What  persons  are  entitled  to  certain  property  referred  to  in  the 

will  of  one  Peter  Fenwick,  deceased;   whether  the  defendant  is 

entitled  to  the  whole  of  the  property  as  heir-at-law,  he  being  the 

eldest  son   of   one   Annie   Gemmell  in   the  will   referred  to,  or 

whether  the  defendant  and  the  other  children  of  Annie  Gemmell 

are  entitled  to  the  property  in  equal  proportions,  or  whether  the 

children  of  Annie  Gemmell  and  her  husband  are  entitled   to   it 

in  equal  proportions.     The  question  turns  upon  the  construction 

of  a  clause  in  the  testator's  will,  which  is  in  these  words  : — 

"  I  devise  all  my  freehold  land  and  bereditaments  wheresoeTer  situate  in  the 
colony  of  Victoria,  to  the  use  of  John  Gordon,  of  etc.,  and  William  Lang,  of  etc., 
their  executors,  administrators,  and  assigns  during  the  life  of  my  sister  Annie,  the 
wifi^of  William  Gemmell,  of  Sandhurst,  in  the  said  colony,  in  trust  for  her  separate 
and  inalienable  use  during  her  life,  and  subject  thereto  -to  the  use  of  the  person  or 
persons  who,  at  my  said  sister  Annie  Gemmell's  decease,  would  be  entitled  thereto  by 
descent  in  case  she  had  died  seized  thereof  in  fee  simple  by  purchase  and  intestate, 
if  more  than  one  in  equal  shares  as  tenants  in  common,  and  his  or  their  heirs  or 
assigns  for  ever." 

Now  I  propose  to  consider  in  the  first  place  who  are  the  persons 
indicated  by  that  limitation,  assuming  that  the  will  has  to  be  con- 
strued according  to  the  law  as  it  now  is,  and,  seeking  to  ascertain  from 
those  words  the  persons  entitled,  I  should  have  to  find  the  date  of 
Annie  Gemmell's  death,  and,  having  found  that  date,  I  should  have 
to  consider  what  persons  at  that  time  would  be  entitled  thereto  by 
descent  had  she  been  the  purchaser  of  this  property  and  died 
intestate.  Apart  altogether  from  any  alteration  of  the  law  from 
the  time  of  making  the  will  to  the  time  this  is  determined,  there 
would  be  little  difficulty  in  construing  the  will  supposing  the 
words  "  by  descent "  were  left  out.  Being  left  out,  it  would  be 
clear  on  the  Administration  Act  that  the  husband  and  all  the 
children  would  be  the  persons  entitled.  They  would  not  be 
directly  entitled,  but  the  property  would  come  to  them  through  the 
administrator;  they  would  be  the  persons  beneficially  entitled. 
Then  arises  the  question  whether  the  words  ''  by  descent "  make 
any  difference.     It  was  contended  by  Mr.  Higgins  that  those  words 
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1892  "  by  descent "  indicated  that  only  persons  lineally  descended  from 

GsuxBLii  Annie  Gemmell  could  be  entitled,  and,  to  nse  his  own  expression, 
Gbmmbll.  tlios®  words  would  not  apply  to  any  person  who  acquired  title 
'^by  ascent  not  descent,''  as,  for  instance,  a  grandfather  could  not 
take  from  a  grandson  ^'  by  descent."  He  would  take,  according  to 
his  view,  "  by  ascent."  I  know  of  no  authority,  nor  has  any  been 
referred  to,  which  draws  any  such  distinction  between  title  by 
descent  and  title  by  what  Mr.  Higgins  calls  ''  ascent."  No  doubt 
there  may  be  an  ascending  line  of  ancestors  and  a  descending  line 
of  descendants,  but,  as  I  understand  the  law,  the  property  comes 
to  individuals  whether  by  the  ascending  line  or  descending  line 
by  what  is  known  in  law  as  ''  descent."  It  descends  to  them. 
Mr.  Higgins  used  that  argument  for  the  pui'pose  of  showing  that 
those  words  could  not  apply  to  the  husband,  as  he  was  neither  an 
ascendant  nor  a  descendant,  so  that  it  could  come  to  him  neither 
by  ascent  nor  descent.  The  word  purchaser  may,  no  doubt,  be 
used  in  a  variety  of  ways,  but  I  think  the  words  "by  descent" 
and  "by  purchase  "  ave  to  be  taken  in  what  may  be  called  their 
technical  signification.  They  are  both  used  in  the  same  sentence 
and  both  have  a  technical  import,  and  I  think  Mr.  Goldsmith  was 
right  when  he  said  that  ''by  descent  "  here  meant  the  acquisition 
of  property  by  operation  of  law  as  distinguished  from  the  acquisi- 
tion of  property  by  the  act  or  agreement  of  the  parties,  just  as 
I  think  the  word  "  purchase  "  means  acquired  by  act  of  agreement 
of  the  parties  as  distinguished  from  the  mere  act  of  the  law.  That 
is  the  interpretation  which  should  be  put  on  the  word  "  descent" 
here — that  which  comes  to  a  person  by  the  mere  act  of  the  law  as 
distinguished  from  the  act  of  the  party.  In  considering,  therefore, 
whether  this  property  could  come  to  a  husband  by  the  mere  act  of 
the  law,  and  so  be  within  the  words  "  by  descent,"  there  is  in 
Williaim  on  Real  Property  one  of  the  rules  given,  which  I  think 
shows  clearly  that  property  may  be  said  to  come  from  a  wife  to  a 
husband  by  descent.  At  page  185  the  9th  rule  is  given.  It 
says : — 

"  A  further  rule  •£  descent  has  now  been  introdaced  by  a  recent  Statute,  which 
enacts  that  where  there  shall  be  a  total  failure  of  heirs  of  the  purchaser  or  where  aoj 
land  shall  be  descendible  as  if  an  ancestor  had  been  the  purchaser  thereof,  and  there 
shaU  be  a  total  failure  of  the  heirs  of  such  ancestor,  then,  and  in  every  such  case  the 
land  shaU  descend,  and  the  descent  shaU  thenceforth  be  traced  from  the  person  last 
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entitled  to  the  land  as  if  he  had  been  the  purchaser  thereof.    This  enactmeut  proyidear  1892 

for  sach  a  case  as  the  following  : — A  purchaser  of  lands  may  die  intestate  leaving  an  

only  son  and  no  other  relations.    On  the  death  of  the  son  intestate  there  will  be  a  Gbmmbll 

total  failure  of  the  heirs  oif  the  purchaser  j  and  preyiously  to  this  enactment  the  land  Gemmell. 

would  have  escheated  to  the  lord  of  the  fee.     But  now,  although  there  be  no  relations  

of  the  son  on  his  father's  side,  yet  he  may  have  relations  on  the  part  of  his  mother.  Bodies,  J. 
or  his  mother  may  herself  be  living;  and  these  persons,  who  were  before  totally 
excluded,  are  now  admitted  in  the  order  mentioned  in  the  sixth  rule.'' 

That  is,  the  heirs  of  the  purchaser  have  totally  failed,  and  the 
property  shall  descend  to  the  purchaser's  wife.  If  that  can  he  said 
to  be  a  title  by  descent  from  the  purchaser  to  the  purchaser's 
wife,  I  do  not  understand  why  it  cannot  be  said  to  be  a  title  by 
descent  from  a  purchaser  to  that  purchaser's  husband.  In  my 
opinion  these  words,  **  by  descent,"  here,  should  have  that  meaning 
given  to  them,  and  cover  a  devolution  of  property  from  a  wife 
to  her  husband  by  operation  of  law.  I  think,  therefore,  looking 
at  this  document  at  the  time  at  which  it  is  to  be  construed, 
apart  from  any  alteration  of  the  law,  it  would  indicate  that  the 
persons  who  are  to  take  are  the  husband  and  the  children  of 
Annie  Gemmell.  There  is  no  doubt  that  according  to  law  they 
would  take  in  different  proportions,  but  I  think,  as  Mr.  Goldsmith 
pointed  out,  that  the  law  and  the  will  together  indicate  the  persons 
who  are  to  take,  and  then  the  will  fixes  the  proportions  in  which 
they  are  to  take,  that  is  to  say,  in  equal  shares. 

It  was  then  suggested  by  Mr.  Higgins  that  another  meaning 
should  be  given  to  this  document,  because  at  the  time  this  will  was 
made  this  property  would  have  gone  to  the  heir-at-law.  The  will 
was  made  within  a  month  or  so  of  the  time  at  which  the  law  was 
altered,  and  the  testator  lived  until  after  the  law  was  altered,  and, 
assuming  the  testator  and  his  advisers  to  have  known  what  the  law 
was  at  the  time  of  making  the  will,  I  think  I  may  assume  that 
they  knew  of  the  alteration  of  the  law  made  at  that  veiy  time  and 
long  before  the  testator's  death.  Notwithstanding  that  knowledge, 
he  allowed  the  will  to  stand  up  to  the  time  of  his  death  unaltered, 
and  I  think  I  must  take  it  that  he  meant  his  property  to  go  to  the 
persons  to  whom  the  law  would  give  it  at  the  time  of  his  death, 
that  is,  the 'husband  and  children. 

I  shall  therefore  answer  the  question  that  has  been  put,  by 
deciding  that  all  the  plaintiffs  and  the  defendant,  that  is  to  say,  the 
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husband  and  children  of  Annie  Gemmell,  are  entitled  to  the  estate 
in  equal  proportions.  I  shall  direct  a  sale  in  Chambers.  Costs  of 
proceedings  up  to  this  point  to  be  paid  out  of  the  estate.  Beserve 
liberty  to  apply  and  future  costs. 

Solicitors  for  plaintiffs  :  Brake  dc  Gair. 

Solicitors  for  defendants :  Malleson,  England  d  Stewart. 


A.  J.  A. 


1892  In  thb  Will  of  JOHN  MURPHY,  Dbcbasbd. 

June  16,  23. 

^  Practice  probate —  Will— Execution — Attetting  wUness — JSrature  qf  name  of  mtiutt 

A'BecIreil,  J,  — Be-execution  qf  mil— Intention  to  revoke, 

A  testator  duly  signed  his  will  in  the  presence  of  Thomas  Considine  and  Ann 
Murphy,  who  duly  signed  their  names  as  attesting  witnesses.  Ann  Murphy  was  a 
daughter  of  the  testator,  and  a  beneficiary  under  the  will.  A  few  minutes  after  the 
will  had  been  signed  Mr.  Croker,  the  testator's  medical  attendant,  came  into  the 
room,  and  pointed  out  that  Ann  Murphy's  being  an  attesting  witness  would  disqualify 
her  from  taking  any  interest  under  the  will,  and  suggested  that  it  should  be 
re-executcd.'  The  testator  thereupon  acknowledged  his  signature,  and  Mr.  Croker, 
in  his  presence,  and  presumably  with  his  approval,  erased  Ann  Murphy's  signature, 
leaving  nothing  more  of  it  than  a  few  illegible  marks.  He  then  signed  his  own  name 
in  the  presence  of  the  testator  and  of  Mr.  Oonsidine,  but  Mr.  Considine  did  not  again 
sign  as  an  attesting  witness. 

Held,  that  there  was  no  valid  re-execution  of  the  will,  as  Mr.  Considine  did  not 
re-sign  as  attesting  witness. 

Held  aleo,  that  though  the  erasure  of  the  name  of  one  attesting  witness  would 
revoke  the  will  if  it  was  done  with  an  intention  of  revoking  it,  yet  where  it  was  done 
with  no  such  intention  there  was  no  revocation,  and  the  wiU  was  aooordinglj 
admitted  to  probate  as  duly  executed  in  the  presence  of  Thomas  Considine  and 
Ann  Murphy. 

Motion  for  probate  of  the  will  of  John  Murphy,  deceased,  or  in 
the  alternative  for  letters  of  administration  of  his  estate. 


Andei'son  in  support  of  the  motion. 


Cur.  adv.  vuU. 


June  23,  a*Beckett,  J.     The  testator  in  this  case  duly  signed  his  will 

in  the  presence  of  two  persons,  who  duly  signed  their  names  as 
attesting  witnesses.  They  were  Thomas  Considine,  described  in 
his  affidavit  as  a  lloman  Catholic  clergyman,  and  Ann  Murphy, 
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a  daughter  of  the  testator.     By  this  will  the  testator  devised  and  1892 

bequeathed  all  his  property  to  his  wife  and  children.     Some  few  "^ 

minutes  after  the  will  had  been  signed,  Mr.  Considine,  having       Mubphy. 

heard  that  Mr.  Alfred  Croker,  the  testator's  medical  attendant,    A' Beckett,  J. 

was  in  the  house,  sent  for  him,  and  showed  him  the  will.     Seeing 

that  it  was  made  in  favour  of  the  testator's  wife  and  children,  one 

of  whom  was  Ann  Murphy,  the  attesting  witness,  and  knowing  that 

this  would  disqualify  her  from  taking  an  interest  under  the  will, 

Mr.  Croker  suggested  that  it  should  be  re-executed.     The  testator 

thereupon  acknowledged  his   signature,  and   Mr.  Croker,  in  the 

presence  of  the  testator,  and  presumably  with  his  approval,  erased 

the  signature  of  Ann  Murphy,  leaving  nothing  more  of  it  than  a 

few  illegible  marks.    He  then  signed  his  own  name  in  the  presence 

of  the  testator  and  of  Mr.  Considine.     Mr.  Considine,  however,  did 

not  again  sign  the  will  as  a  witness,  and  therefore  there  was  no 

valid  re-execution  of  the  will.     I  have  to  determine  how  far  the 

validity  of  the   document,  which  was   at  one   time   a  good  will, 

became  affected  by  the  erasure  of  the  signature  of  Ann  Mui'phy. 

There  is  no  doubt  that  the  erasure  or  cutting  off  of  the  signatures 

of  the  attesting  witnesses,  and,  as  I  should  say,  the  signature  of 

one   of.  the  attesting   witnesses,  would   revoke   the   will  by  the 

destruction  of  an  essential  part  of  the  will  if  the  erasure  or  cutting 

off  were  done  with  the  intention  of  revoking  the  will :  See  Evans  v. 

Dallow   (a);    Birkhead  v.  Bowdoin  (b) ;    Ilobhs   v.  Knight  (c). 

The  intention  to  revoke  is  necessary  to  make  the  Act  operative. 

lu  this  case  the  intention  was  to  re-execute  the  will,  not  to  revoke 

it,   and  therefore  there  was  no  revocation.     I  admit  the  will  to 

probate  as  duly  signed  in  the  presence  of  Thomas  Considine  and 

Ann  Murphy  as  attesting  witnesses. 

The  result  of  this  decision  will  be  that  under  sec.  13  of  the 
Wills  Act  1890  Ann  Murphy,  as  attesting  witness,  has  no  legal  right 
to  any  of  the  benefits  given  to  her  by  the  will.  I  assume  that  the 
other  members  of  the  family  interested  under  the  will  do  not  wish 
to  take  advantage  of  this  provision  of  the  Act  to  frustrate  the 
testator*s  intention.  If  I  am  right  in  this  assumption,  they  would 
do  well  not  to  trust  to  their  good  intentions,  which  subsequent 
events  might  prevent  their  carrying  out,  and  they  should  at  once 

(a)  31  L  J.P.  128.  {h)  2  No.  Cas.  66.  (c)  1  Curt.  768. 
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sign  a  docament  by  wliicli  they  would  agree  with  the  executors  and 
with  one  another  that  Ann  Murphy  shall  take  the  same  benefit 
under  the  will  as  if  she  had  not  been  an  attesting  witness.  This, 
so  far  as  they  are  concerned,  will  remedy  the  testator's  mistake, 
and  secure  to  Ann  Murphy  that  which  he  intended  her  to  have. 


Solicitors :    Taylor^  Buckland  d  Qatez. 


A.  J.  A. 


1892 
Ocr.27. 

A'Beelcett,  J. 


In  bb  JAMES  ISAAC  JOHNSON. 

IneolvencjfAci  1890  {No,  1102), «.  37  (vm.)— OrderniH— Act  of  ineoheney— Failing 
to  satiafy  a  judgment  on  demand — Ueaeonahle  time  for  eatiefying. 

Where  a  debtor  is  called  upon  by  a  sheriff's  officer  to  pay  the  amount  of  a  judg- 
ment under  sub-sec.  viii.  of  sec.  87  of  the  Insolvency  Act  1890  (No.  1102),  and  does 
not  do  so,  a  reasonable  time  must  be  allowed  before  presentation  of  a  petition  for 
sequestration  of  his  estate,  though  the  right  to  that  time  may  perhaps  be  wiuved  by 
the  words  or  conduct  of  the  respondent  when  the  demand  is  made. 

Order  nisi  for  the  sequestration  of  the  estate  of  James  Isaac 
Johnson,  on  the  petition  of  John  Cromie. 

The  petitioner  was  a  judgment  creditor  of  the  respondent,  and 
the  act  of  insolvency  alleged  was  that  execution  issued  on  the 
judgment  was  returned  unsatisfied  in  whole,  the  debtor  having 
been  called  upon  to  satisfy  the  judgment  by  the  officer  charged 
with  the  execution  thereof,  and  having  failed  to  do  so. 

Notice  of  several  objections  was  filed,  but  the  only  material  one 
was  that  a  reasonable  time  was  not  allowed  after  the  demand  was 
made  on  the  debtor  to  elapse  before  the  petition  was  presented,  it 
being  on  the  same  day. 

Thomas  Wood,  sheriff's  officer,  produced  the  warrant  and  Ji.fa, 
in  the  action  of  John  Cromie,  of  Sale,  against  James  Isaac  Johnson, 
and  deposed  as  follows : — *'  I  saw  the  respondent  on  the  19feh 
October  at  Westley  &  Demaine's  office.  Mr.  Demaine  was  present. 
I  said, '  I  have  a  judgment  against  you.  My  name  is  Thomas  Wood. 
I  am  an  officer  of  the  sheriff  of  the  Central  Bailiwick.  Cromie, 
plaintiff,  against  Johnson,  defendant,  and  that  is  you  ? '  He  said, 
*  Yes.'  I  said,  *  The  judgment  is  for  (naming  the  amonnt  in  my 
warrant)  and  interest  (reading  from  my  warrant).     Can  you  pay 
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me  that  money/  and  pat  my  hand  out.     He  said,  *  I  will  pay  yon  ^^^ 

at  Sale.'    I  said,  *  That  will  not  do,  I  want  the  money  now;  can         in  re 

you  pay  me  ? '     He  said,  *  No.'    I  said,  '  Well,  on  failing  to  satisfy       Johksoh. 

the  judgment  when  called  upon,  it  is  an  act  of  insolvency.     I  must    ^'S^ckeu,  J. 

tell  you  that  the  plaintiff  intends  to  make  you  insolvent.*     He 

said,  *  I  will  get  the  money  now.    Come  at  three  o'clock  to  Westley 

&  Demaine's  office.'     I  said,  '  You  must  understand  I  have  made  n 

demand  upon  you,  but  I  will  come  as  a  matter  of  courtesy.'     I 

attended  at  Westley  &  Demaine's  office  at  three  o'clock,  aAd  waited 

till  a  quarter  past.    I  did  not  see  the  respondent.    I  asked  for  him, 

and  he  was  not  there.     I  made  no  further  demand  on  him." 

JFboZf  for  the  petitioner  moved  the  order  absolute. 

Weigall  for  the  respondent  showed  cause — The  evidence  for  the 
petitioner  shows  that  the  respondent  did  not  refuse  to  satisfy,  but 
on  the  contrary  indicated  his  willingness  and  ability  to  do  so  if  he 
could  get  to  Sale.  If  a  debtor  is  called  upon  under  sub-sec.  8  of 
sec.  87  to  pay,  and  says  he  cannot,  no  further  time  need  be  given ; 
but  if  he  says  he  can  get  the  money,  though  he  has  not  got  it  at 
the  time,  a  reasonable  time  to  get  it  must  be  allowed  him : 
Re  Elkington  (a) ;  Re  Meity  (6) ;  Re  Douglas  (c). 

[a'Bbokbtt,  J.     And  Re  Hodgson  (d).] 

Woolf  in  reply — All  that  is  necessary  under  sub-sec.  8  is  that 
the  debtor  should  be  called  upon  to  satisfy,  and  should  fail  to  do  so. 

[a'Beoeett,  J.  If  it  were  necessary  for  a  reasonable  time  to 
satisfy  to  elapse  there  was  not  a  reasonable  time  allowed  in  this 
case.  The  writ  of  fi.  fa.  was  returned  unsatisfied  the  same  day. 
But  it  seems  to  me  that  the  proper  course  for  a  man  sought  to  be 
made  insolvent,  wishing  to  escape  the  consequences  of  not  at  once 
satisfying,  would  be  to  have  gone  to  the  creditor  and  paid  him 
after  the  writ  was  returned  unsatisfied.] 

Yes.  Besides  in  this  case  the  man's  solicitor  was  present,  and 
the  debtor  himself  fixed  the  time  when  he  would  pay,  viz.,  three 
o'clock,  and  at  that  time  did  not  put  in  an  appearance  or  ask  for 

(a)   13A.L.T.240.  (o)    12  V.L.R.,  p.  268. 

(h)    18  V.L.R.,  pp.  202,  208.  {d)   5  A.J.  R.  183. 
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1892  farther  time.     The  sheriff's  officer  \^as  not  to  be  expected. to  go  to 

In  te  Sale,  perhaps  on  a  fool's  errand,  nor  would  he  liaviB  any  jurisdiction 

. JoHFsoN.       ^^^  ^j  ^^^  Central  Bailiwick. 

A' Beckett,  J. 

a'Beoeett,  J.  This  is  a  case  of  considerable  importance  as  to 
the  circumstances  under  which  a  creditor  can  proceed  to  compul- 
sorily  sequestrate  his  debtor's  estate.  The  act  of  insolvency  here 
is  failing  to  satisfy  a  judgment — that  execution  issued  on  a  judg- 
ment h^s  been  returned  unsatisfied  in  whole  or  in  part,  the  debtor 
having  been  called  upon  to  satisfy  such  judgment  by  the  officer 
charged  with  the  execution  thereof,  and  having  failed  to  do  so. 
The  question  here  turns  on  this  consideration,  whether  a  person 
who  has  not  been  allowed  a  reasonable  time  to  satisfy  a  judgment 
after  demand  can  have  his  estate  sequestrated ;  whether  a  person 
who  has  a  demand  made  on  him  for  immediate  payment  by  the 
officer,  and  does  not  immediately  comply,  has  then  committed  an 
act  of  insolvency  upon  which  immediately  the  petitioning  creditor 
can  obtain  and  uphold  an  order  for  sequestration  of  his  estate. 
There  are  two  decisions  of  this  Court  which  import  into  that 
ground  of  insolvency  (sec.  37,  sub-sec.  8)  the  condition  that  a 
reasonable  time  should  be  allowed  to  comply  with  the  demand.  I 
was  at  first  inclined  to  think  that  it  might  be  that  this  condition  of 
a  reasonable  time  was  one  only  imported  where  the  debtor  had  him- 
self  suggested  some  practical  and  near  mode  of  satisfying  the  debt, 
and  that  it  might  be  said  only  to  arise  where  he  had  given  some 
indication  of  his  intention  to  pay  the  debt.  But  the  terms  of  the 
judgment  in  Hodgson's  Case  (c)  and  in  Merry's  Case  (/)  I  think 
show  that  this  would  be  a  mistaken  view  of  the  law  as  laid  down 
by  those  cases.  Assuming  the  debtor  to  be  entitled  to  any. time 
to  meet  a  demand  of  this  sort,  the  effect  of  granting  an  order  nui 
would  be  to  prevent  him  from  satisfying  the  debt  where  he  other- 
wise might  pay.  The  officer  in  this  case  holds  out  his  hand,  and 
requests  cash  for  the  amount  of  the  debt  to  be  put  into  his  hand. 
The  debtor  may  be  unable  to  comply  with  that  demand,  and  still 
have  sufficient  means  to  satisfy  the  debt.  But  if  the  petitioner's 
contention  were  correct,  a  creditor  might  immediately  snap  upon  him 
an  order  for  the  sequestration  of  his  estate,  and  treat  that  inability 

(e)  5  A.J.R.  133.  (/•)  13  V.L.R.  198. 
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at  once  to  pay  as  entitling  bim  to  have  the  estate  sequestrated.  1892 

The  Fnll  Gonrt  lias  decided  that  tluH  is  not  what  the  Act  means.    I  j»  re 

can  imagine  cases  in  which  under  certain  circumstances — ^where  the       JoHNsoy. 

debtor,  so  to  speak,  waives  reasonable  time,  and  says,  **  No,  it  is    ^'Beckeie,  J. 

impossible  ;  I  have  nothing ;  do  what  you  like  ** — he  may,  by  his 

conduct  and  words,  make  that  short  period  reasonable,  which  under 

other  circumstances  would  be  unreasonable.     The  debtor  in  this 

case  does   nothing  of  that  sort.      He  is  desci-ibed  as  a  person 

resident  at  Sale  in  Gippslaud.     This  demand  is  in  Melbourne,  and 

the  observation  he  makes  that  Sale  was  the  only  place  where  the 

(hht  could  be  satisfied,  and  the  conversation  with  reference  to  an 

appointment  is  quite  inconsistent  with  waiver  of  the  right  to  a 

reasonable  time.     So  I  do  not  think  that  the  conversation  between 

the  debtor  and  the  sheriff's  officer  cannot  be  relied  upon  as  in 

favour  of  the  petitioner.     I  do  not  rely  on  it  either  as  in  favour  of 

the  debtor.     A  person  resident  in  Sale  is  met  in  Melbourne  by  an 

officer  who  holds  out  his  hand  and  says,  **  I  want  the  money  now  ; 

will  you  pay  me?"  and  the  debtor  says,  *'I  cannot.**     I  say  that 

on  such  facts  as  those  the  petitioning  creditor  is  not  entitled  to  go 

within  twenty-four  hours  to  petition  for  the  sequestration  of  the 

debtor's  estate.     The  petitioner  here  has  done  that.     He  had  no 

right  to  do  it,  and  there  is  no  reason  whatever  for  withholding 

costs  from  the  respondent.    I  discharge  the  order  nisiy  with  costs. 

Solicitors  for  petitioner  :   Woolf  dk  Destree. 
Solicitors  for  respondent :   Westley  d-  Devinine, 

A.  J.  A. 
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^892  LONG  9.  LONG. 

Sept,  9, 16. 

ffushand  and  wife— Marriage  Act  1890  (2Vb.  1166),  «.  74  —Deserted  tn/e—Rusbaud 

Hood,  J.  residing  in  Fietoria — Wife  resorting  to  Tietoria  to  obtain  divorce — ffiuha»d't 

domicil — Wife^s  domieil. 

A  deserted  wife  who  resorts  to  Victoria  (where  her  husband  has  resided  for  fire 
years),  with  the  object  of  obtaining  a  divorce,  is  debarred  by  sec.  74  of  the  liarriagf 
Ad  1890  (No.  1166)  from  obtaining  relief,  even  though  the  husband  has  acquired  a 
Victorian  domicil. 

Petition  by  Edith  Long  for  dissolution  of  her  marriage  with 
Charles  Long,  on  the  ground  that  he  had,  without  just  cause  or 
excuse,  wilfully  deserted  the  petitioner,  and  without  any  such  cause 
or  excuse,  left  her  continuously  so  deserted  during  three  years  and 
upwards. 

H.  Barrett  for  the  petitioner. 

No  appearance  for  the  respondent. 

Cxvr.  adv.  vtdt. 

Hood,  J.  This  was  a  petition  by  a  wife  against  her  husbaud 
,  for  divorce  on  the  ground  of  desertion  for  three  years,  based  upon 
the  provisions  of  sec.  74  of  the  Marriage  Act  1890.  The  parties 
were  married  in  South  Australia,  where  they  resided  until 
22nd  January  1887,  when  the  husband  left  his  wife  and  came  to 
Victoria,  where  he  took  up  his  abode  and  has  lived  ever  since. 
The  evidence  satisfied  me  that  the  husband  had  deserted  his  wife, 
but  I  had  great  doubts  as  to  the  jurisdiction  of  this  Court,  and  I 
therefore  reserved  my  decision.  The  petitioner  admitted  that  she 
was  not  resident  here,  and  that  she  only  came  to  Victoria  a 
fortnight  ago  with  the  sole  object  of  bringing  this  suit.  It  was 
contended  that  as  the  domicil  of  the  wife  was  that  of  her  husband, 
who  had  resided  in  Victoria  for  the  past  five  years,  the  domicil  of 
the  wife  was  in  Victoria.  Whatever  weight  that  argument  might 
have  is  disposed  of  by  the  last  words  of  sec.  74  of  the  Marriage 
Act.  That  being  so,  I  have  no  jurisdiction  to  entertain  this 
petition,  and  I  must  therefore  dismiss  it. 

Solicitor  for  petitioner  :  F,  Barrett. 

A.  J.  A. 
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In  thb  Will  op  ALEXANDER  BISHOP  (No.  2).  y.O. 

Probate  juritdietion — Jurisdiction  to  deal  tnth  caveaU — 16  Vict,  No,  10 — Supreme  JTII 

Court  Act  1890 (iVb.  1142), i#.  20 and  21— Administration  and  Probate  Act  1890  j)gc,  9^  12  13  20. 

(No.  1060),  ss,  19,  40,  41,  and  4A— Sealing  foreign  probate — Preliminaries—  

Irregularity  cured. 

In  an  application  for  sealing  with  the  seal  of  the  Supreme  Court  a  copy  of 
probate  or  letters  of  administration  granted  in  the  United  Kingdom  or  any  of  the 
Australasian  colonies  the  production,  yerification,  and  deposit  of  the  documents 
mentioned  in  sec.  40  of  the  Administration  and  Probate  Act  1890  (No.  1060)  are 
conditions  precedent  to  the  valid  sealing  of  the  probate  or  letters  of  adminiBtration 
tberem  referred  to,  but  neither  they  nor  the  payment  of  duty  under  sec.  43  are 
conditions  of  the  jurisdiction  of  the  Court  to  grant  an  order  nisi  where  a  caveat 
against  the  application  has  been  lodged  under  sec.  41. 

The  jurisdiction  of  the  Court  is  taken  from  the  old  ecclesiastical  jurisdiction  of  the 
Court  in  England,  and  is  conferred  on  it  by  the  Act  16  Vict.,  No.  10,  now  the 
Supreme  Court  Act  1890  (No.  1142),  sees.  20  and  21,  under  which  caveats  were  one 
of  the  means  by  which  objections  to  probates  or  letters  of  administration  might  be 
dealt  with;  and  that  method  is  recognised  in  Sir  Redmond  Barry's  rales,  made  on 
the  1st  February  1854,  chap.  8,  r.  9,  and  the  present  rules.  Sec.  19  of  the  Adminis- 
iraiion  and  Probate  Act  1890  amounts  to  an  imperative  direction  to  a  person  applying 
for  an  order  nisi  as  to  the  materials  that  shall  be  placed  before  the  Court  in  case  a 
caveat  has  been  lodged,  but  their  absence,  though  it  amounts  to  a  grave  irregularity, 
does  not  affect  the  Court's  jurisdiction ;  and  where  their  absence  was  not  brought 
before  the  primary  judge  granting  or  dealing  with  the  order  nisi,  and  he  made  the 
order  absolute,  the  Full  Court,  on  appeal,  where  the  objection  as  to  their  absence  was 
taken,  cured  the  irregularity  by  ordering  that  the  seal  of  the  Court  be  affixed  to  the 
probate  upon  all  the  formalities  contained  in  the  Act  being  complied  with  to  the 
satisfaction  of  the  Registrar  of  Probates. 

Appeal  from  an  order  of  Hodges,  J.,  made  on  the  6th  Septem- 
ber 1892,  whereby  he  made  absolute  an  order  nisi,  made  on  the 
4th  June  1891,  for  sealing  with  the  seal  of  the  Supreme  Court 
probate,  granted  in   Ireland,  of  the   will   of  Alexander  Bishop, 


The  application  for  the  affixing  of  the  seal  of  the  Supreme 

Court  was  made   by  William  Jardine,  of  Melbourne,  the  duly 

authorised  attorney  under  power  of  John  Bishop,  of  Ireland,  one  of 

the  executors  appointed  by  the  will;  and  a  caveat  having  been 

lodged  against  the  application  by  Matthew  Lang,  Alexander  Scott, 

and  David  Hood  Valentine,  an  order  nisi  was  then  obtained  by  the 

applicant  in  these  terms : — 

"  Upon  motion  this  day  made  unto  this  Court  by  Mr.  Kilpatrick,  of  counsel,  for 
William  Jardine,  of  Empire  Buildings,  Collins  Street  West,  in  the  city  of  Melbourne, 
in  the  colony  of  Victoria,  solicitor,  the  duly  authorised  attorney  of  John  Bishop,  of 


Digitized  by 


Google^ 


794  SUPRKMB  COURT:  VICTORIA.  [V.UR. 

F.O.  Ballymoran,  Killinchy,  County  Down,  Ireland,  one  of  the  executors  named  in  and 

appointed  by  the  last  will  and  testament  of  the  above-named  Alexander  Bishop, 

°^  deceased ;  and  upon  reading  the  probate  of  the  will  of  the  above-named  deceased, 

In  re  granted  forth  of  the  District  Registry  of  Belfast,  of  the  Probate  and  Matrimonial 

Bishop  (No.  2).  Division  of  the  High  Court  of  Justice  in  Ireland,  to  the  said  John  Bishop;  and  upon 
reading  the  affidavits  of  the  said  William  Jardine,  sworn  in  this  matter  on  the 
27th  day  of  May,  1891,  and  the  exhibits  therein  referred  to  the  affidavits  of  James 
Kitts,  sworn  on  the  28th  day  of  May  1891  and  the  4th  day  of  June  1891  respectively, 
and  the  exhibit  marked  "  A  **  referred  to  in  the  affidavit  of  the  said  James  Kitts, 
sworn  on  the  4th  day  of  June  1891,  being  a  copy  of  a  caveat  lodged  by  or  on  behalf 
of  Matthew  Lang,  Alexander  Scott,  and  David  Hood  Valentine,  on  the  Slst  day  of 
January  1891,  this  Court  doth  order  that  the  said  Matthew  Lang,  Alexander  Scott, 
and  David  Hood  Valentine  do  on  Thursday,  the  18th  day  of  June  1891,  show  cause 
to  this  Court  why  the  seal  of  the  Supreme  Court  of  the  colony  of  Victoria  should  not 
be  affixed  to  the  probate  of  the  will  of  the  said  Alexander  Bishop,  and  why  the  said 
Matthew  Lang,  Alexander  Scott,  and  David  Hood  Valentine  should  not  pay  to  the 
said  William  Jardine  his  costs  of  all  proceedings  occasioned  by  the  filing  of  the  said 
caveat  and  of  this  order." 

The  affidavits  in  the  order  nisi  referred  to  did  not  state  that 
verified  copies  of  the  prohate  granted  in  L-eland  and  the  power  of 
attorney  had  heen  filed,  or  that  an  affidavit  that  the  power  of 
attorney  had  not  heen  revoked,  had  heen  made  and  deposited  with 
the  Eogistrar,  or  that  no  other  caveat  had  heen  lodged,  or  that  the 
duty  payahle  to  the  Crown  had  heen  paid. 

After  dealing  with  the  appeal  on  the  merits, 

lliggina  and  Isaacs  for  the  appellant — It  is  suhmitted  that  the 
learned  primary  judge  had  no  power  to  make  the  order  nisi 
ahsolute.  The  order  nisi  recites  the  evidence  on  which  it  was 
made,  and  calls  on  the  respondent  to  show  cause  why  the  seal 
should  not  he  affixed  to  the  prohate,  and  the  question  is  whether 
on  the  materials  recited  there  was  jurisdiction  to  make  an  order 
to  affix  the  seal  of  the  Court  to  this  prohate.  The  Act  requires 
several  matters  to  he  done  before  the  seal  of  the  Court  is 
affixed  to  a  foreign  probate.  Where  prohate  has  heen  granted  in 
Ireland,  and  there  is  property  in  this  colony,  power  is  given  by 
sec.  40  of  the  Administration  and  Probate  Act  1890.  The  executor, 
whether  he  be  within  the  jurisdiction  of  this  Court  or  not,  may 
either  personally  or  by  some  proctor  on  his  behalf  produce  the 
same  to  the  Begistrar,  and  file  a  verified  copy  thereof  in  his  office, 
or  any  person,  duly  authorised  by  power  of  attorney  under  the  hand 
and  seal  of  the  executor,  may  either  personally  or  by  some  proctor 
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on  Lis  bfehalf  produce  such  probate  and  power  of 'attorney,  accom-  ^•<'' 

panied  by  an  affidavit  that  snch  power  of  attorney  has  not  been  1802 

revoked,  to  the  iEegistrar,  and  may  file  verified  copies  thereof  in  his  J~ 

office.     When  such  documents  have  been  produced,  and  verified  Bishop  (No.  2). 

copies  thereof  so  deposited,  by  or  on  behalf  of  such  executor  or 

person  so  authorised  by  power  of  attorney,  such  probate  shall  be 

s(^aled  with  the  seal  of  the  Supreme  Court  of  Victoria.     Then  by 

see.  41  a  caveat  may  be  lodged,  which  is  to  be  dealt  with  in  the 

same  manner  as  if  it  were  against  granting  probate.     By  sec.  42 

the  seal  is  not  to  be  affixed,  unless  the  intention  to  apply  for  it  to 

be  affixed  has  been  advertised,  and  an  affidavit  filed  stating  that  it 

was  advertised  fourteen  days  before  the  making  of  the  affidavit,  and 

by  sec.  43  it  is  not  to  be  affixed  till  duty  has  been  paid.     In  this 

case  the  materials  on  which  the  order  iiisi  was  made,  and  also  the 

order  absolute,  did  not  include  evidence  that  verified  copies  of  the 

probate,  power  of  attorney,  and  affidavit  of  no  revocation,  had  been 

deposited  with  the  Registrar,  nor  was  there  any  proof  that  no  other 

caveat  had  been  lodged,  nor  any  proof  that  the  duty  had  been  paid. 

[HioiNBOTHAM,  C.J.  Those  are  conditions,  if  they  be  condi- 
tions at  all,  not  of  the  power  of  the  Court  to  order  the  seal  to  be 
affixed,  but  of  its  being  affixed.  I  happen  to  know  from  another 
iirgument  that  the  seal  has  not  yet  been  affixed.  They  are  essen- 
tials to  affixing  the  senl,  but  not  to  the  jurisdiction  to  order  it  to 
be  affixed.] 

It  is  submitted  that  these  matters  are  necessary  to  give  the 
Court  jurisdiction. 

[HoLROYD,  J.  If  good,  it  would  only  necessitate  the  varying  of 
the  order,  by  saying  that  the  order  nisi  should  be  made  absolute  on 
producing  these  materials ;  that  the  seal  should  be  affixed  as  soon 
-as  these  documents  were  filed.] 

It  is  submitted  that  the  Court  has  no  power  given  to  it  by  the 
Act  to  make  any  order  until  the  conditions  imposed  by  the  Act 
have  been  complied  with. 

[HiGiNBOTHAM,  C.J.  Sec.  42  has  been  regarded  up  to  the 
present  time  as  dealing  with  the*  application  to  the  Registrar,  not 
with  that  to  the  Court.  If  you  had  an  affidavit  showing  that  copies 
of  the  probate  and  power  of  attorney  had  not  been  filed  you  would 
be  in  a  better  position.] 
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F«o.  The  order  recites  the  materials  on  which  it  is  made,  and  these 

1892  ^^^  ^oi  included. 

j~  [Purves — ^As  a  matter  of  fact,  I  am  told  that  the  original  of  the 

BiBHop  (No.  2).  probate  and  the  power  of  attorney  were  verified  and  deposited. 
HoLBOTD,  J.    Is  not  the  original  as  good  as  a  copy  ?] 
The  Act  requires  that  verified  copies  shall  be  deposited— of 
course  for  future  use  and  reference  in  the  ofSce.    The  originals 
would  be  withdrawn  when  the  seal  was  affixed. 

[HioiNBOTHAM,  C.J.  Has  an  application  to  seal  been  yet  made 
in  this  case  ?  The  materials  required  by  the  Act  are  only  necessaiy 
for  the  tribunal  to  which  application  to  seal  has  been  made.  The 
order  nisi  only  calls  on  some  one  to  say  why  the  seal  should  not  be 
affixed.] 

It  is  an  order  that  the  seal  be  affixed  unless  he  shows  good 
cause  against  it. 

Purves,  Q.G.,  Tapp  and  Kilpatrick  for  the  respondents  were 
not  called  on  by  the  Court  on  the  questions  raised  by  the  caveat, 
but  only  on  the  question  of  jurisdiction — The  caveators  never 
raised  this  objection  in  the  Court  below,  and  it  is  submitted  that 
they  should  not  be  allowed  to  rely  on  it  now.  The  Registrar 
alone  is  the  person  who  has  to  deal  with  the  sealing  of  foreign 
probates, 

[HiaiNBOTHAM,  C.J.  You  assume  that,  but  I  am  by  no  means 
clear  that  it  is  so.  I  do  not  think  it  is  by  any  means  clear  that 
these  applications  are  to  be  made  to  the  Registrar.] 

Sec.  41,  which  draws  in  the  old  procedure,  etc.,  under  sec.  19, 
can  only  have  a  very  Umited  application  on  one  of  these  motions, 
because  there  is  this  distinction — in  the  one  case  you  go  to  the 
Registrar,  where  the  caveat  is  lodged ;  in  the  other  to  the  Court 
The  words,  '^  shall  have  the  same  effect  and  shall  be  dealt  with  in 
the  same  manner  as  if  it  were  a  caveat  against  the  granting  of 
probate,"  cannot  be  read  literally ;  they  mean  only  that  it  is  a  bar 
to  the  application.  Where  there  is  no  caveat,  it  is  submitted  that 
it  is  clear  from  all  the  sections  that  the  application  to  have  the  seal 
affixed  is  to  be  made  to  the  Registrar. 

[HoLBOYD,  J.  Before  the  Court  makes  an  order  nisi  ought  not 
there  to  be  an  affidavit  or  oral  evidence  upon  which»  if  there  had 
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been  nd  eaveat,  the  seal  would  be  affixed  ?    The  difficulty  I  feel  is  f.o. 

that  it  seems  as  if  the  power  to  order  the  seal  to  be  affixed  does  ^^ 

not  arise  till  this  has  been  done.]  ^~ 

We  have,  since  this  hearing  commenced,  filed  the  verified  copies  Bishop  (Na.  2). 
and  all  necessary  materials.  When  application  is  made  to  the 
Registrar  the  depositing  of  copies  is  a  matter  for  him  to  deal  with. 
The  caveat  only  is  a  bar  to  his  proceeding,  and  the  application  then 
made  to  the  Court  is  merely  made  to  sweep  away  that  caveat.  The 
Registrar  before  sealing  would  still  require  the  necessary  materials. 

[H101NBOTHAM9  G.J.  The  Registrar  has,  in  fact,  no  power 
whatever  to  affix  the  seal.  It  is  in  the  custody  of  the  Chief 
Justice.  It  may  be  that  the  seal  should  not  be  actually  fixed  until 
the  Registrar^  if  he  has  authority  to  deal  with  these  things,  certifies 
to  the  custodian  of  the  seal  that  these  preliminaries  have  been 
complied  with,  and  that  the  duty  has  been  paid.] 

YeSy  it  is  a  mere  matter  of  procedure.  The  Court  has  general 
jurisdiction.  15  Vict.,  No.  10,  gave  the  Court  all  the  ecclesiastical 
jurisdiction  of  the  English  Courts,  and  there  is  nothing  in  these 
later  Acts  to  take  away  that  jurisdiction. 

[HoLBOYD,  J.  Fixing  the  seal  of  the  Supreme  Court  to  a 
foreign  probate  is  equivalent  to  the  issuing  of  probate,  and  ''  the 
seal  of  the  Supreme  Court  shall  not  be  affixed  "  is  equivalent  to 
'^  probate  shall  not  be  issued  "  in  the  ordinary  case.] 

The  Court  would  undoubtedly  have  power  to  order  the  seal  to 
be  affixed,  subject  to  the  filing  of  additional  materials,  as  in 
the  ordinary  grant  of  probate.  In  the  Estate  of  Severne  (a) 
administration  was  granted  conditionally  on  an  exemplification  of 
administration  being  filed. 

Higgins  in  reply — There  was  no  jurisdiction  under  the  old 
ecclesiastical  practice  to  seal  a  foreign  probate,  and  the  only 
jurisdiction  that  the  Court  has  in  the  matter  is  that  given  by  this 
Act. 

[Hoon,  J.  If  sec.  19  were  not  there,  and  the  other  sections 
were,  could  not  the  Court,  if  satisfied  with  the  materials,  grant  an 
order  nut  to  remove  the  caveat  ? 

(a)  6  V.L.R.  I.  1. 
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F.o.  HoLROiD,  J.     Why  could  not  the  Court,  without  any  •express 

1892  provision,  get  rid  of  a  caveat  ?] 

£^  Unless  the  Act  has  given  some  operation  to  a  caveat  it  would  have 

Bishop  (No.  2).  none.    If  it  has  done  so,  it  can  only  be  got  rid  of  as  the  Act  provides. 
[HoLROYD,  J.     The  same  thing  was  done  in  the  old  ecclesias- 
tical jurisdiction  conferred  on  this  Court.] 

16  Vict.,  No.  10,  was  passed  in  1862  before  similar  powers 
were  given  in  England  by  the  Acts  20  and  21  Vict.,  chap.  79, 
sec.  96,  and  21  and  22  Vict.,  chap.  66,  sees.  12  to  14.] 

[HiaiNBOTHAM,  C.J.  No  doubt  the  seal  cannot  be  affixed  until 
all  the  matters  required  by  the  Act  are  done.] 

Then  the  Court  should  not  order  it  to  be  done  until  the  Act  is 
complied  with.  Sec.  19  is  the  only  section  that  prescribes  how  a 
caveat  is  to  be  dealt  with,  and  it  is  to  that  section  obviously  that 
sec.  41  applies.  The  applicants  have  dealt  with  the  present  caveat 
under  sec.  19,  and  asked  for  an  order  nisi,  and  the  whole,  question 
is  whether  an  order  nisi  granted  under  that  section  is  good  where  the 
rest  of  the  Act  has  not  been  complied  with.  In  the  Estate  of  Austin  (b) 
order  nisi  shows  that  the  objection  that  the  materials  on  which  an 
was  granted  are  insufficient  may  be  taken  on  the  return  of  the  order. 
[Hood,  J.  The  learned  judge  there  deals  with  the  want  of 
materials  as  a  condition  that  may  be  waived. 

HioiNBOTHAM,  C.J.  Your  argument  on  sec.  40  may  be  takeo 
as  conceded  to  the  extent  that  it  is  necessary  for  these  things  to 
be  produced  before  the  seal  is  attached.  But  you  have  to  deal  with 
sec.  19 — are  these  conditions  to  the  jurisdiction? 

Where  the  Act  directs  something  that  by  its  very  nature  mast 
be  subsequent  to  the  order  for  sealing  ? — I  mean  the  payment  of 
duty  —I  do  not  see  how  it  is  a  matter  of  jurisdiction  to  granting 
an  order  nisi,  or  making  it  absolute.] 

We  are  asked  to  show  cause  why  the  seal  should  not  be  affixed, 
and  we  show,  that  the  Act  has  not  been  complied  with.  Under 
these  circumstances  the  order  ought  not  to  be  made  absolute. 

[HoLRovD,  J.  They  have  proceeded  in  a  very  irregular  way, 
and  if  you  had  taken  the  objection  at  the  outset  of  the  hearing 
below  you  might  have  got  the  order  nisi  discharged,  but  we  have 
power  to  set  it  all  straight.] 

(b)  1  V.L.R.  1.  88. 
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We  are  entitled  to  show  at  any  time  that  the  materials  are  f.o. 

insufScIent.     At  the  most  our  not  taking  objection  below  should  go 
to  costs.     The  ecclesiastijsal  practice  was  the  same  as  it  is  now : 
Tristram  and  Coote's  Probate  Practice   (10th  ed.),  333,  etc.;  Bishop  (No.  2). 
Goote's  Ecclesiastical  Law  (ed.  of  1847),  440. 

HiQiNBOTHAM,  C.J.  We  think  this  appeal  has  failed  on  all 
grounds.  This  is  an  appeal  from  an  order  of  Mr.  Justice  Hodges, 
made  on  the  6  th  September  last,  by  which  he  made  absolute  an 
order  nisi  made  on  the  4th  June  1891  j  for  sealing  with  the  seal  of 
this  Court  probate,  granted  in  Ii*eland,  of  the  will  of  Alexander 
Bishop,  deceased,  dated  the  15th  October  1890. 

The  testator  died  in  Ireland  about  a  month  after  the  execution  of 
the  will,  on  the  10th  November  1890,  at  the  house  of  his  brother, 
John  Bishop,  who  is  made  by  the  will  one  of  the  executors,  and  who 
is  sole  beneficiary  under  the  will.  The  testator  was  resident  for  many 
years  in  this  colony,  where  he  met  with  different  degrees  of  good 
and  ill  fortune,  and  during  the  latter  years  of  his  residence  here  he 
was  successful  in  his  business.  He  made  several  wills  prior  to  the 
one  in  dispute,  and  by  each  of  them  he  disposed  of  his  property  in 
somewhat  similar  terms.  By  each  of  them  he  divided  it  into  six 
parts,  and  by  each  of  them  he  gave  one  part  to  each  of  his  brothers, 
Thomas  and  John,  and  also  one  part  to  his  nephew,  Thomas  H. 
Henderson,  who  had  been  engaged  by  him  in  his  business  of 
licensee  of  refreshment  rooms,  and  to  whom  he  felt  a  certain 
amount  of  indebtedness  for  his  services.  Each  of  these  persons 
was  left  a  beneficiary  to  the  extent  of  one-sixth  by  the  last  colonial 
will.  By  that  will  he  also  recognised  the  assistance  which  he  had 
received  from  his  friends,  and  he  left  shares  to  a  member  of  each  of 
the  families  of  Mr.  Lang  and  Mr.  Valentine.  In  the  early  part  of 
1890  the  testator  went  to  England,  and  he  appears  to  have  left  his 
friends  and  relatives  here  under  the  impression  that  they  were  to 
rely  on  a  certain  benefit  under  the  wills  he  had  made.  He  also 
appears  to  have  left  them  under  the  impression  that  he  was  not  on 
friendly  terms  with  his  brother  John,  or,  at  all  events,  that  he  had 
a  greater  regard  for  his  brother  Thomas  than  he  had  for  John. 
However,  he  had  by  his  last  colonial  will  made  equal  provision  for 
both  brothers.     He  left  Victoria  in  March  1890,  and  was  not  at 
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F.C.  home  very  long  before  he  died.     He  appears  to  have  given  way  to 

1892  habits  of  drinking  after  reaching  home.     According  to  some  of  the 

^j^  evidence,  he  had  also  been  in  the  habit  of  drinking  before  he  left 
Bishop  (No.  2).  Victoria,  but  in  any  event  he  appears  after  reaching  home  to  have 
Eiginbot\am,CJ,  given  way  to  this  habit  to  a  greater  extent.  Immediately  after  his 
arrival  in  Ireland  in  April  1890,  he  proceeded  to  his  brother  John's 
house  in  County  Down,  and  remained  there  until  his  death  in 
November  1890.  His  beneficiaries  under  the  last  Victorian  will 
are  naturally  disappointed  at  finding  that  he  made  a  will  by  which 
he  had  taken  away  the  shares  which  they  expected  to  derive,  and 
they  now  impeach  the  Irish  vrill  on  several  grounds.  They  say  that 
this  will  of  the  15th  October  1890  is  a  forgery.  They  say  that  the 
tester  was  not  at  the  time  he  executed  it  possessed  of  testa- 
mentary capacity.  They  also  charge  his  brother,  John  Bishop,  with 
having  obtained  the  execution  of  it  by  the  exercise  of  undue 
influence.  It  is  also  alleged  that  this  will  was  not  duly  executed. 
The  learned  primary  judge  has  found  upon  all  the  objections  in 
favour  of  the  will,  and  we  are  of  opinion  that  these  findings  are 
right  and  ought  not  to  be  disturbed.  [His  Honor  then  dealt  at 
length  with  the  evidence,  after  which  he  proceeded  as  follows:]  — In 
addition  to  those  grounds  of  objection,  an  entirely  different  argu- 
ment has  been  raised  before  us,  directed  to  the  point  that  this 
order  absolute  and  the  order  nisi  upon  which  it  was  founded  are 
without  jurisdiction — that  is  to  say,  that  the  Court  had  no  juris- 
diction to  make  either  the  one  or  the  other.  That  argument  was 
founded  upon  the  suggestion  that  no  proof  is  to  be  found  in  the 
evidence  in  this  case  that  verified  copies  of  the  probate  and  power 
of  attorney  have  been  deposited  with  the  Registrar  of  Probates,  and 
also  that  there  is  no  proof  that  the  duty  has  been  paid.  It  appears 
to  be  conceded  by  the  other  side  that  that  suggestion  is  well 
founded,  and  that  in  point  of  fact  copies  of  these  documents  have 
not  been  lodged,  nor  has  the  duty  been  paid  up  to  this  time.  It  is 
contended  for  the  caveators  that  these  are  defects  which  constitute 
want  of  jurisdiction  in  the  Court  to  make  the  order  nisi  on  which 
the  decision  appealed  from  is  based.  Sec.  40  of  the  Administration 
and  Probate  Act  1890  provides — 

'*  When  probate  of  the  will  or  letters  of  administration  to  the  estate  of  any 
deceased  person  who  has  left  any  property,  whether  real  or  personal,  within  Victoria, 
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bts  or  ba?e,  beeQ  granted  by  any  court  of  competent  JBrisdiction  in  the  United  F.O. 

Kingdom,  or  any  of  the  Australasian  colonies,  

"  The  executor  or  administrator  therein  named,  whether  he  be  within  the  juris-  ^^- 

<Hction   of  the  Supreme   Oourt  of  Victoria  or  not,  may  either  personally  or  l^  In  r0 

some  proctor  on  his  behalf  produce  the  same  to  the  registrar,  and  file  a  verified  copy  Bishop  (No,  2). 

thereof  in  his  office;  or  any  person  duly  authorised  by  power  of  attorney  under  the  

hand  and  seal  of  such  executor  or  administrator,  may  either  personally  or  by  some  ^y*»w*aafli,  C,J. 
person  on  his  behalf  produce  such  probate  or  letters  of  administration  and  power  of 
attorney,  accompanied  by  an  affidavit  that  such  power  of  attorney  has  not  been 
revoked,  to  the  registrar,  and  may  file  verified  copies  thereof  in  his  office." 

The  section  then  proceeds — 

"  Where  such  documents  have  been  produced,  and  verified  copies  thereof  deposited 
as  aforesaid  by  or  on  behalf  of  such  executor  or  administrator  or  person  so 
authorised  by  power  of  attorney,  such  probate  or  letters  of  administration  shall  be 
sealed  with  the  seal  of  the  Supreme  Oourt  of  Victoria,  and  shaU  have  the  like  force 
and  effect  and  the  same  operation  in  Victoria  as  if  it  or  they  had  been  originally 
gi-anted  in  Victoria." 

It  has  been  contended  then  that  the  production  and  deposit  of 
these  documents  are  conditions  precedent  to  the  jurisdiction  of  the 
Court  to  order  that  its  seal  be  affixed  to  the  foreign  probate.  Now 
the  production,  verification,  and  deposit  of  these  documents  are 
undonbtedly  conditions  precedent  to  the  valid  sealing  by  the  Court 
of  probate  or  letters  of  administration.  We  think  that  that  is 
cleaxly  the  ejffect  of  the  Act  and  of  this  section.  But  it  is  a 
different  question  whether  the  verification  and  deposit  of  such 
documents,  or  the  payment  of  duty,  are  conditions  of  jurisdiction 
to  grant  an  order  nisi  after  a  caveat  has  been  lodged.  It  has  been 
contended  under  sec.  19  of  the  Act  that  it  constitutes  such  condi- 
tions conditions  of  jurisdiction.     Sec.  19  provides  : — 

"  In  every  case  in  which  a  caveat  shall  be  lodged  the  Court  may,  upon  motion  on 
behalf  of  the  person  applying  for  probate  or  administration,  supported  by  affidavits 
upon  which,  if  there  had  been  no  caveat,  probate  or  administration  would  have  been 
granted,  make  an  order  nin  for  the  grant  of  probate  or  administration  to  the  person 
applying,  and  every  such  order  shall  name  a  time  for  showing  cause  against  the  same, 
and  the  Court  may  enlarge  such  order  from  time  to  time." 

We  do  not  think  that  sec.  19  is  the  section  under  which  the 
Court  derives  its  jurisdiction  to  deal  with  caveats  which  may  be 
lodged.  The  jurisdiction  of  the  Court  to  award  probate  or  letters 
of  administration  is  conferred  by  the  20th  and  21st  sections  of  the 
Supreme  Court  Act  1890,  which  are  taken  from  the  15th  and  16th 
V.L.B.,  Vol.  XVIII.  3E 
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F.c.  sections  of  the  old  Supreme  Court  Act,  15  Vict.,  No- 10.     Sec.  19 

^^  of  the  Administration  and  Probate  Act  1890  prescribes  the  method 

j~  upon  which  the  Court  shall  act  in  dealing  with  caveats,  and  it 

Bishop  (No.  2).  undoubtedly  directs  that  the  application  for  such  rule  nisi  must  be 
HiginbothanhCJ.  Supported  by  such  affidavits  as,  if  there  had  been  no  caveat,  would 
have  justified  a  grant  of  probate  or  letters  of  administration.  The 
neglect  to  deposit  verified  copies  of  the  power  of  attorney  and 
probate  constitutes,  in  our  opinion,  a  very  grave  irregularity,  but 
nothing  more.  It  does  not  deprive  the  Court  of  jurisdiction  to  deal 
with  the  application  for  the  order  nisi  or  of  jurisdiction  to  amend 
and  correct,  as  it  may  deem  proper,  the  effect  of  the  neglect  to 
deposit  verified  copies  of  these  documents.  The  jurisdiction  of  the 
Court  is  taken  from  the  old  ecclesiastical  jurisdiction  of  the  court 
in  England,  and  is  conferred  on  the  Court  in  the  largest  way  by  the 
Stipreme  Court  Act,  15  Vict.,  No.  10.  Under  the  ecclesiastical 
law  in  England  caveats  were  one  of  the  methods  by  which  objection 
might  be  taken  to  the  grant  of  probate  or  letters  of  administration, 
and  sees.  20  and  21  of  the  Supreme  Court  Act  recognise  the 
existence  of  the  power  in  the  Court  to  use  this  particular  method 
in  dealing  with  objections  to  the  grant  of  probate  or  letters  of 
administration.  The  use  of  caveats  as  one  of  such  means  is  also 
recognised  in  the  very  first  rules  of  the  Court.  The  ecclesiastical 
rules,  known  as  Sir  Bedmond  Bariy's  rules,  made  on  the  1st  day 
of  February  1854,  chap.  8,  contain  the  ecclesiastical  rules^  and 
rule  9  deals  with  proceedings  in  cases  where  caveats  have  been 
lodged.  The  present  rules  also  deal  with  caveats.  This  section  of 
.  the  Administration  and  Probate  Act  1890  amounts,  in  our  opinion, 
to  no  more  than  an  imperative  direction  as  to  the  materials  that 
shall  be  placed  before  the  Court  in  case  of  the  use  of  this  means  of 
caveat,  a  direction  which  ought  to  have  been  complied  with,  but 
which  amounts  to  no  more  than  a  direction  as  to  what  shall  be  done 
where  a  party  applies  for  a  rule  nisi.  Now,  in  this  case,  verified 
copies  of  these  documents  have  not  been  deposited,  and  the  absence 
of  their  deposit  was  not  brought  before  the  leai*ned  judge  who 
granted  the  rule  nisi,  nor  before  the  learned  judge  who  dealt 
with  the  rule  and  made  it  absolute,  and  the  question  is  now  raised 
for  the  first  time,  and  we  think  that  we  have  power  to  correct  this 
irregularity,  and  prevent  it  from  causing  a  total  failure  of  all  the 
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proceedings  hitherto  taken  in  the  coarse  of  the  application  for  this  ^-^^ 

probate.    As  to  the  form  of  this  judgment  we  shall  reserve  our  1392 

decision,  but  subject  thereto  we  are  prepared  to  give  oar  decision.  £j^ 

The  appeal  will  be  dismissed  with  costs.  The  order  of  the  learned  Bishop  (No.  2). 
primary  judge  will  be  affirmed.  We  order  that  the  seal  of  the  jZs^ioM<m,c.jr, 
Supreme  Court  of  Victoria  be  affixed  to  the  probate  of  the  will  of 
Alexander  Bishop  upon  the  deposit  with  the  Registrar  of  Probates 
of  copies  of  the  probate  and  power  of  attorney,  verified  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the  Registrar,  and  upon  payment 
of  the  duty.     We  will  consider  the  form  of  the  order. 

HoLBOTD,  J.  I  agree  generally  in  the  judgment  and  observa- 
tions of  the  learned  Chief  Justice.  Without  going  into  details,  I 
would  say  that  the  evidence  of  the  due  execution  of  this  will  by 
the  testator,  and  of  his  mental  competency,  seems  to  me  more 
trustworthy  than  that  which  throws  doubt  on  these  points,  and 
I  should  have  come  to  the  same  conclusion  as  the  learned  judge 
below.  The  evidence  of  undue  influence,  fraud,  and  forgery  is 
wholly  insufficient,  although  some  of  the  circumstances  shown  lead 
to  a  suspicion  of  undue  influence.  Adverting  to  the  main  point  of 
law  raised  in  this  case,  sec.  19  of  the  Administration  and  Probate 
Act  1890  provides  the  means  by  which  caveats  may  be  disposed  of, 
but  the  jurisdiction  to  dispose  of  them  existed  previously.  In  my 
opinion  it  was  grave  irregularity  to  obtain  the  order  nisi  without 
having  first  filed  verified  copies  of  the  probate  and  power  of 
attorney;  and,  if  the  objection  had  been  raised  before  the  learned 
judge  below,  he  might  have  thought  it  a  sufficient  ground  for 
discharging  the  order  nisi,  but  the  learned  judge  was  permitted  to 
make  the  order  absolute  without  having  had  this  objection  raised. 
If  the  learned  judge  had  no  jurisdiction  to  make  the  order  nisi 
without  verified  copies  of  these  documents  having  first  been  filed, 
then  the  order  was  null  and  void,  and  there  was  no  order  which 
could  be  made  absolute.  But  I  cannot  think  that  by  sec.  19  of  the 
Administration  and  Probate  Act  1890  it  was  intended  to  cut  down 
the  jurisdiction  of  the  Court,  and  I  think  the  Court  can  cure  this 
irregularity  and  make  the  order  that  the  seal  of  the  Court  be 
affixed  to  this  probate,  subject  to  all  the  conditions  being  com- 
plied with  before  the  order  is  acted  upon. 
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F.c.  Hood,  J.     I  oonoar  in  the  judgment  delivered. 

1892 


In  re 
Bishop  (No.  2). 

Dee.  20.  HiGiNBOTHAM,  O.J.     The  Order  in  this  case  will  be  that  the 

seal  of  the  Supreme  Court  be  affixed  to  the  probate,  upon  all  the 
formalities  contained  in  the  Act  being  complied  with  to  the  satis- 
faction of  the  Begistrar. 

Solicitor  for  the  appellants  :  Manton. 

Solicitors  for  the  respondents  :  Lawson  d  Jardine. 

A.  J.  A. 


END  OP  VOL.  XVIII. 
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ABANBONKSNT    OF  aOO]>S— Insared 

loing  in  his  own  name  for  benefit  of 
onderwriters  ....  235 
See  Ship  akd  Snippiira. 

ACT  OF  INSOLVENCY— FaiUng  to  satisfy 
judgment — Reasonable  time  for  satis- 
fying  788 

8^  DrSOLYBKOT.     4. 

ABMINISTBATION— iicfuitfiM^ra^ioii  and 
Prolate  Aei  1890  {No,  1060),  «.  2!^—AppUcaiion 
for  a  jury,']  In  an  application  under  sec.  23  of 
the  Adminittrcdion  and  Probate  Act  1890,  it 
lies  on  the  applicant  to  show  that  there  is  a  qoes- 
tion  of  fact  fit  to  be  tried  by  a  jury.  The  mere 
fitct  that  a  caveat  has  been  lodged,  or  that  the 
testamentary  capacity  of  a  testator  will  be  in  dis- 
pate,  does  not  constitute  a  fit  cause  that  that 
question  of  fiust  should  be  tried  by  a  jury: — 
Semble,  that  the  provisions  of  sec  23  are  intended 
for  the  assistance  of  a  judge,  and  that  it  is  for  a 
jadge  at  the  trial  to  order  a  jury  if  he  shall  think 
fit.    Is  THB  Will  ov  Dizbon-  -        1 

2.  General  order  for— Practice.']     The 

former  practice  of  the  Court,  that  a  person  inter- 
ested in  the  residue  was  entitled  as  of  course  to  a 
full  administration  of  the  estate,  is  now  completely 
altered  by  Order  LV.,  r.  10.      Watson  r.  Cain 

[324 

Curator-rNext  of  kin — Intestacy      -    643 

See  Practiob  Psobati.    5. 

-^—  Letters  not  taken  out — Subsequent  grant  of 
administration  ....  563 
See  Praoticb  Pbobatb.    4. 


Order  niei  foi 
Practice 
See  Pbaotiob  Pbobatb. 


Discovery  of  documents — 
.       -       -       -    569 
6. 


ADKINISTBATION  ANB   P&OBATE 

-^Aei  1890  {No,  1060),  #.  ll^^-Duty  chargeahU 
on  property  devised  to  widow — JSxemption  from 
dmiy  —  Victorian  property  —  Foreiyn  aetete,] 
Where  it  can  be  proved  to  the  satisfaction  of  the 
Master-in- Equity  that  a  general  legacy  is  neces- 
sarily payable,  wholly  or  in  part,  out  of  the  pro- 
ceeds of  property  in  Victoria,  the  Master-in-Equity 
may  allow  a  proportionate  reduction  in  the  duty 
payable  under  the  provisions  of  sec.  116  of  Act 
No.  1060.  Where  a  legacy  is  not  specific,  and 
there  la  property  outside  Victoria  from  which  such 
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ADMINISTBATION  ANB  P&OBATE 

— continued. 

legacy  might  be  paid,  it  lies  upon  the  executor  or 
person  claiming  the  exemption  under  sec.  116  to 
prove  that  the  whole  or  any  part  of  the  legacy 
must  be  paid  out  of  the  property  of  the  tes^tor 
in  Victoria.    Thb  Qubbn  o.  Butlbs  -        -    239 


Sealing  foreign  probate — Caveat 
See  Pbaotigb  Pbobatb. 


759 


ABKISSION   OF  SOLIOITOBS-Qualifl. 

cation 215 

See  Lbgal  Pbofesbion  Praotiob. 

AFFIDAVITS  —  Description  of  deponent- 
Probate  jurisdiction  -  •  -  644 
See  Pbaoticb  Pbobatb.    2. 

New  South  Wales  commissioner — Evidence 

of  authority  to  administer  an  oath    578 
See  P&AOTIOB. 

ALTERATION    OF    PBBKISSS  —  Part 

performance — Statute  of  Frauds  -    375 
See  brsTBUiCBNTB  Aot.    3. 

AMENDMENT —  Order  for  commitments- 
Grounds  proved  in  court  below    •     198 

See  IlCPBISOBMBNT  BOB  DbBT. 

Specially  indorsed   writ — Amendment    of, 

after  summons  for  final  judgment  taken 

out 63 

See  Pbaotigb.    12. 

Specially  indorsed  writ — Irregularities  in 

See  Pbactiob.    11.  [576 

AMMUNITION     FAOTOBT— License   to 

manufacture  ammunition     -        -    282 
See  EzFLoaiYBB  Aot. 

ANNUITY— Setting  apart  fund  to  provide 
annuity — Insufficiency  of  fund  -  729 
See  Will.    2. 

ANSWEBS  TO   INTEBBOaATO&IES 

—  Tending    to   criminate  —  Editor    of 

newspaper 6 

See  IirTBBBO0ATOBIB8.     2. 

APPEAL   FBOM   OHAMBEBS— lime— 

Notice  of  motion  by  way  of  appeal      65 
See  P&AOTIOB.    2. 
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APPEAL    F&OK    COUNTY    OOUBT— 

County  Court  Act  1890  (No.  1078),  «.  96, 133— 
Appeal  from  order  for  new  trial  made  hy  County 
Court  judge.']  "  An  appeal  lies  to  the  Saprenie 
Coart  from  orders  of  a  County  CouH^  interlocntor/ 
or  final,  and  therefore  an  order  of  a  Coonty  Court 
jndge  granting  a  new  trial  is  the  subject  of 
appeal.    Captyk  «.  Smith  k  Sons  Lihited  245 

2.   The   County   Court  Act  1890   (No, 

1078),  «.  134 — Appeal  from  decision  in  Chambers 
— Summons,  irregularity  in — Frcustice.']  Wliere 
a  party  seeks  to  appeal,  under  the  provisions  of 
sec.  134  of  Act  No.  1078,  from  the  decision  of  a 
judge  of  the  County  Court,  whether  such  a 
decision  be  in  an  action  or  in  a  proceeding  in 
Chambers,  it  is  necessary  that  the  judge  should 
be  requested  to  take  a  note  of  the  point  of  law 
raised,  and  of  the  facts  in  evidence  in- relation 
thereto,  and  of  his  decision  thereon.  The  service 
of  a  summons  on  a  day  subsequent  to  the  day  on 
which  a  party,  is  directed  to  appear  is  a  bad 
service,  and  a  judgment  obtained  on  such  a  sum- 
mons will  be  set  aside.  Essendok  Land,  Tram- 
way, AND  Intbstmbnt  Co.  «.  Bbown    •    414 

APPEAI.  FBOK  OBDEB— Extension  of 
time  for  appeal — Special  grounds  521 
See  Pbactice.    8. 

APPEAL  TO  FULL  COTJBT— Question  of 

fact 175 

See  Insolyenct.    2. 

Question  of  fact — Onus  on  appellant  -    180 

See  Masbibd  Women's  Peofbbtt. 
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Security  for  costs — Foreigner 
See  Secubitt  fob  Costs. 


493 


APPEABANGE  BY  DEFENDANT— 

Wilful  neglect  to  appear — Liberty  to 
proceed— Affidavit,  sufficiency  of  -  42 
See  Pbacticb.    6. 

APPOINTKENT,    POWEB    OF— Mar- 

riage  settlement — Variation  of — Dissolu- 
tion of  marriage  .  -  -  -  712 
See  Husband  and  Wipe.    9. 

ABOHITEGT    AND    GONTBACTOB- 

Departure  from  contract — Parol  varia- 
tion fully  performed  -  -  -  266 
See  Building  Contbact. 

ABCHITECT'S  CEBTIFIG ATE  —  Final 
certificate  -  -  -  -  -  472 
See  Building  Contbact.    2. 

ABTy  WOBK  OF — Assignment  of  work  of 
art — Time  for  delivery  -  -  629 
See  Contbact.    2. 

ASSIGNMENT  FOB  BENEFIT  OF 
CBEDITOBS  — Bill  of  sale  — Non- 
execution  of  deed  by  creditors  •  208 
See  Instbuments  Act.    2. 


OONTBAOT— Work 
.       .        .       .   029 


ASSiaNMENT   OF 

of  art 

See  Contract. 


ASSIONKENT     OF     DEBT     AFTER 

SEaUESTBATION— Bight  of  a». 

signor  to  prove — Notice       -        -    563 
See  Inboltsnot. 

ATTESTING  WITNESS- WiU— Ensure  of 
name  of — Re-execution  of  will  -  786 
See  Pbactice  Pbobatb.    10. 

AUCTION  SALES— ^c<  1890  (No.  106$), «. 
3,  21 — Order  to  review  conviction  for  selling  ly 
auction  after  sunset — Sale  by  auction.']  Tbe  ddfen- 
dant  stood  on  a  form  in  a  hidl  and  sold  after  snnset 
certain  goods,  after  describing  tbem  and  offering 
to  sell  them  for  a  certain  price,  which  he  named.*— 
Held,  that  the  defendant  was  conducting  a  sale 
by  way  of  auction  within  the  meaning  of  the 
second  description  of  the  definition  of  '*  sales  bj 
auction  "  in  sec.  3  of  the  Auction  Sales  Act  1890, 
as  selling  in  a  mode  "whereby  the  fint  person 
who  claims  the  goods  or  articles  submitted  for  sale 
at  a  certain  price  named  by  the  person  acting  u 
auctioneer  is  the  purchaser/'  and  that,  therdbxc, 
defendant  could  be  convicted  for  selling  by  auctioo 
after  sunset  under  sec.  21  of  the  Act.  Shbbsov  f . 
Agnew -    288 

BANBEB— ^^m/— ^o/^ototj^  trust  moneys- 
Banking  company  employed  to  collect  rents- 
Fiduciary  relation.]  The  defendants,  a  banking 
company,  also  carried  on  the  business  of  estate 
agents,  and  as  sucli  collected  money  for  rents  fiv 
the  plaintiff.  The  defendants  placed  the  monej 
so  collected  in  a  separate  account  in  their  booki, 
entitled  "Agency  Account,"  and  credited  the 
plaintiff  with  the  amount  thereof,  and  mixed  it 
with  their  own  moneys.  The  defendant  bank 
went  into  liquidation,  and  the  plaintiff  brongbt 
an  action  to  recover  the  money  so  collected:— 
Meld,  that  defendants  were  in  a  fiduciary  relatioa 
to  the  plaintiff  as  regards  this  money  in  reoeiriBg 
it,  that  the  rules  as  to  following  trust  moneyi 
applied,  and  therefore  that  the  plaintiff  was 
entitled  to  be  paid  this  money  in  full  in  prioritj 
to  the  other  creditors  of  the  defendant  bank. 
Exparte  Dale  ^  Co.  (11  CD.  772)  disapproved 
of.  Sbelet  v.  The  Msbcaktilb  Baite  oi 
Aubtbalia 485 

Notice  of  dishonour — Time — Bank  holidan 

See  Pbokibiobt  Note.  [236 

Specially  indorsed  writ— Particulars— Claim 

for  interest  ....    300 

See  Pbactice.    13. 

BASTABD— Jforrio^tf  Act  1890  (No.  1116), 
#.48  —  Illegitimate  child — Corroboration  if 
mother*s  oath — Evidenoe,]  In  a  complaint  for 
the  maintenance  of  an  illegitimate  child,  evidence 
given  by  the  complunant  and  the  defendant  tfasfi 
the  defendant  was  the  &ther  of  a  former  child 


Digitized  by 


Google 


Vox.  XVIII. 


INDEX. 


807 


BABTARD— continued, 

ot  the  complainant  is  admissible,  and  is  a  cor- 
roboration of  the  mother's  oath  within  the  mean- 
ing of  sec.  48  of  Act  No.  1166.  Galbally  v. 
Watkinb 67 

BIGAMY — Forged  consent  to  marriage  of 
minor  -        -  •         •    566 

See  Cbihinal  Law. 

BrLIi  OF  EXCHANGE— Notice  of  dis- 
honour— Time— Bank  holidays  -  236 
See  Promissobt  Notb. 

BIIiL  OF  IaADING— Discharge  of  goods 
into  lighter — Consignee  -  -  226 
See  Ship  and  Shipping. 

BILL  OF  SAJjB— Instruments  Act  1890  (No. 
1103)— Par^  VL^AetNo.  557— Act  13  Miz,,  c.  5 
— Sale  to  defeat f  etc,  creditors — Consideration — 
Bill  of  sale — Absolute  transfer — Necessity  for 
fiiingj]  In  order  to  avoid  a  sale  under  the  pro- 
Tisiona  of  the  Act  13  Eliz.,  c.  6,  as  being  made 
with  the  intention  of  defrauding,  defeating,  and 
delaying  creditors,  it  is  necessary  that  good  con- 
sideration shall  not  have  been  given,  and  that  the 
person  to  whom  the  property  is  assigned  shall  not 
have  received  it  bond  fide,  and  with  notice  of  the 
fraud  t>f  the  assignor.  Act  No.  657  (with  the 
exception  of  sec.  11),  re-enacted  by  the  Instru- 
ments Act  1890,  excluded  from  its  application  all 
bills  of  sale  other  than  those  given  by  way  of 
security.  Accordingly,  a  document  which  is  an 
absolnte  transfer,  and  under  which  possession  is 
given,  need  not  be  filed  in  the  manner  prescribed 
for  a  bill  of  sale  by  way  of  security.  Toung  v. 
Mook  Ah  Meng  (17  V.L.B.  140)  affirmed.  Askbw 
r.  Danbt 335 

2. Notice  of  intention  to Jlle — Instruments 

Act  1890  {No,  1103),  ss,  134, 1S6— Fifth  Schedule 
—  Consideration  —  Particulars  to  he  stated  in 
notice,^  By  sec.  135  of  the  Instruments  Act  1890 
(No.  1103)  it  is  provided  that  the  notice  of  inten- 
tion to  file  a  bill  of  sale  shall  be  in  the  form  given 
by  the  Fifth  Schedule  to  the  Act,  containing  a 
statement  of  the  particulars  in  such  form 
mentioned.  The  Fifth  Schedule  contained  the 
heading  "  Consideration,*'  and  under  that  heading 
the  sub-headings,  in  different  columns,  "Past 
advances,'*  *' Advances  at  time  of  giving  bill  of 
sale/'  and  "Future  advances."  At  the  time  of 
giving  a  bill  of  sale  the  gprantees  had,  in  addition 
to  the  considerations  truly  set  out  in  the  notice 
of  intention  to  file  the  bill  of  sale,  agreed  to 
guarantee  the  grantor  to  the  extent  of  1,000/. 
with  a  bank,  llie  fact  of  the  agreement  to  give 
such  guarantee  was  recited  in  the  deed,  but  no 
mention  of  it  was  made  in  the  particulars  filed 
under  the  form  given  in  the  Fifth  Schedule: — 
Held,  per  HiaiNBOTHAK,  C.J.,  and  a'Bbcebtt,  J. 
(HooD^  J.,  dissentiente),  that  the  omission  to  state 
the  guarantee  in  the  particulars  in  the  notice  of 
intention  to  file  the  bill  did  not  invalidate  the  bill 


BILL  OF  SA'LB'-continued. 

of  sale  : — Per  HiaiKBOTHAic,  O.J.  The  considera- 
tion for  a  bill  of  sale  may  consist  of  something 
wholly,  or  in  part,  different  from  money,  and  in 
such  a  case  it  ia  not  necessary  that  the  considera- 
tion should  be  stated  in  the  notice  of  intention  to 
file  the  bill  of  sale.  A.  notice  of  intention  to 
file  a  bill  of  sale  may  be  good  altliough  some  or 
all  of  'the  columns  may  have  to  be  left  unfilled. 
A  guarantee  or  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person  is  some- 
thing distinct  from  a  past  or  present  debt  owing 
by,  and  a  promise  to  make  future  advances  to, 
that  other  person : — Per  a'Bbckbtt,  J.  The  third 
column  of  the  Fifth  Schedule  to  the  Act  No.  1103 
is  meant  to  contain  the  debt  and  advances  to 
be  secured,  and  nothing  more,  and  if  these  are 
correctly  stated  the  Act  is  sufficiently  complied 
with,  although  there  may  have  been  some  other 
consideration  not  stateil: — Per  Hood,  J.  The 
effect  of  the  form  given  in  the  Fifth  Schedule  is 
to  require  a  statement  of  both  the  consideration 
and  the  amount  secured.  Whenever  the  form  can 
be  truthfully  followed  both  should  be  given,  and 
whenever  the  consideration  consists  of  all  or  any 
of  the  usual  items,  and  also  constitutes  the  sum 
secured,  the  form  should  be  strictly  followed. 
Whei*e  the  consideration  consists  of  something 
else,  then  the  form  must  be  modified  so  as  to  be  of 
the  like  efiiect,  and  must  state  the  nature  of  the 
consideration  and  what  is  the  auionnt  secured. 
Danby  V,  Thb  Austbaliak  Financial  Agbnct 

AND  QUABANTBB  COMPANT    •     •     -   303 

BILL  OF  SALE— Notice  of  intention  to  file 
See  Instbtthbnts  Act.  [491 

BXTCLDING  OOIXTBJlOT— Contract  under 
seal — Departure  from  contract — Parol  varicttion 
fully  performed— Provision  for  employment  of 
particular  architect — No  provision  for  another 
architect  in  case  of  inability  to  act — Implied 
condition  —  Condition  precedent  —  Novation  of 
contract — Nudum  pactum —  Variation  of  contract 
— Hrrofs  qf  account,']  The  plaintiff  did  certain 
work  and  supplied  certain  materials,  in  the 
erection  of  a  factory  for  the  defendants,  under 
two  contracts  under  seal,  and  also  did  certain 
extras  in  connection  therewith,  and  he  claimed 
and  was  paid  663^.  7«.  9d,  in  excess  of  what,  in 
the  opinion  of  a  referee  to  whom  the  case  was 
referred,  was  really  due  to  him  under  the  contracts. 
Under  the  first  of  the  contracts  under  which 
most  of  the  work  was  done  Nahum  Barnet 
was  to  be  the  architect,  and  no  provision  was 
made  for  the  appointment  of  another  in  the 
event  of  his  being  unable  or  declining  to  act. 
Payments  were  to  be  made  on  the  certificate  of 
the  architect.  Barnet  never  acted  as  architect, 
but  one  John  H.  Qrainger,  by  the  oral  direction 
of  the  defendants,  and  with  the  knowledge  and 
acquiescence  of  the  plaintifi^  from  the  commence- 
ment to  the  end  of  the  work,  actually  superintended 
the  same,  and  performed  the  functions  of  architect. 
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BXTILDINa  OOIXTBJLOT— continued. 

The  plaintiff  dealt  with  him  as  Bach  throughout 
the  whole  of  the  work.  The  ahove  amount  was 
certified  to  by  Grainger  as  the  architect : — Seld, 
that  even  supposing  there  to  have  been  a  departure 
from  the  s^ed  contract,  that  did  not  avoid 
Granger's  certificate,  for  either  the  departure 
was  the  wrongful  act  of  the  defendants  to  which 
the  plaintiiS  submitted  and  of  which  they  had 
had  the  full  benefit,  or  the  terms  of  the  deed  were 
varied  by  a  parol  agreement  between  the  parties, 
valid  in  equity,  and  the  contract  so  varied  was 
fully  performed  by  the  plaintiff : — Seld  further, 
that  the  first  contract  being  based  on  tlienssumption 
that  Bamet  would  be  willing  and  able  to  act  as 
architect,  contained  an  implied  condition  that  it 
should  only  have  effect  in  that  event,  and  that 
the  substitution  of  Grunger  for  Barnet  was  no 
departure  from  the  original  contract,  but  a  new 
agreement,  adopting  the  terms  of  the  original 
contract,  with  Grainger's  name  inserted  in  it  in 
place  of  Barnet's.  A  building  contract  under 
seal  provided  that  the  builder  should  be  paid  by 
the  employers  from  time  to  time,  after  the  expira- 
tion of  seven  days  after  the  architect's  certificate 
for  the  amount  had  been  presented  to  them.  After 
the  presentation  of  the  architect's  certificate,  but 
before  the  seven  days  had  elapsed,  the  employers 
gave  their  promissory  note  to  the  builder  for 
4,0602.  4f.  6d.f  and  he  signed  the  following 
document  in  writing,  but  not  under  seal : — "  Dear 
Sirs, — In  consideration  of  your  giving  me  your 
promissory  note  for  4,080/.  4f.  Qd,,  being  the 
balance  claimed  by  me  in  respect  of  my  contract 
for  buildings  on  the  Yarra  Bank,  I  hereby  agree 
that  I  will  not  ask  for  any  payment  on  account  of 
my  contract  for  the  chimney  and  other  works  at 
the  said  building  until  they  are  completed,  and 
accounts  passed  by  Mr.  Clarkson,  clerk  of  works, 
and  that  if  any  error  be  found  by  you  in  the 
account  for  which  the  said  promissory  note  is 
given,  any  amount  over-piud  may  be  deducted  by 
you  from  any  money  to  become  due  to  me  under 
the  contract  for  the  chimney  and  other  works  *' : — 
Held,  that  it  was  to  be  presumed  from  the 
builder's  taking  the  note  that  it  was  of  advantage 
to  him,  although  the  amount  had  been  certified 
by  the  architect,  and  that  the  agreement  was 
therefore  good,  notwithstanding  that  it  departed 
from  the  deed : — Meld  aUo,  tliat  such  agreement 
contemplated  the  correction  of  not  merely  mistakes 
in  the  addition  of  figures,  but  other  errors  in  the 
account,  such  as  charges  for  works  not  execnted, 
or  materials  not  supplied,  or  for  things  already 
charged  for,  but  that  it  did  not  contemplate  that 
the  judgment  of  the  architect  should  be  interfered 
with,  and  did  not  therefore  apply  to  the  quality 
of  work  or  materials,  or  to  what  allowance  or 
deduction  should  be  made  in    respect    thereof. 

MOOEB  V.  FSBGTTSSON  ....      266 

2.  FintU  ceriifioate  of  architect.']     By  a 

condition  under  a  building  contract  it  was  provided 
that  "  payment  shall  be  made  to  the  contractor  at 
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intervals  during  the  progress  of  the  works  at  the 
discretion  of  tiie  architect,  upon  oertificates  in 
writing  under  his  hand,  at  the  rate  of  75  per  cent 
on  the  value  of  the  works  executed  .... 
26  per  cent,  shall  be  paid  after  the  architect  hss 
sigpied  a  certificate  that  the  contractor  has  executed 
and  completed  the  works  to  his  satisfacUon. 
.  .  .  ."  The  architect  upon  the  oompledfln 
of  the  works,  and  knowing  at  the  time  that  there 
were  disputes  between  the  contractor  and  the  pro- 
prietor, gave  the  following  certificate,  addrwed 
to  the  proprietor:  "I  hereby  certify  that  M., 
contractor,  is  entitled  to  receive  the  sum  of 
660/.  19«.  lOd.  as  final  payment  of  oontFaet  and 
extras  in  erecting  residence  at  St.  Kilda.  This 
certificate  is  issued  subject  to  any  counterclaim 
you  m&y  have  against  M.,  this  being  the  fiml 
instalment.'*  The  contractor  brought  an  action 
against  the  proprietor  under  this  certificate,  clsim« 
ing  the  amount  certified  therein,  and  the  defendant 
put  in  a  counterclaim  for  damages  for  not  doing 
the  work  according  to  the  plans  and  spedficatioDS, 
and  for  omitting  certain  work,  and  for  doings 
portion  of  the  work  in  a  negligent  and  improper 
manner : — Held,  affirming  judgment  of  Williams, 
J.,  that  the  certificate  was  a  final  certificate,  and 
that  the  plaintiff  was  entitled  to  recover  the 
amount  claimed,  and  further  that  the  defendast 
was  precluded  from  setting  up  any  oountefdaim 
as  to  matters  arising  under  the  contract.  Machit 
V.  SxME 472 


Mode  of  trial — Trial  by  judge 
See  Pbacticb.    6. 
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BUILDING  SOCIETY— Voluntary  dimi^ 
tion—No.  1068,  tec.  29,  tuh-eec.  Z--Jud§mmt 
obtained  againei  eociety — Stay  of  executiou— 
Kighte  of  creditor  after  proeeedinge  for  voluatary 
dissolution  have  eomv^enoed.'}  Proceedings  fm 
dissolution  taken  by  a  building  society  under  the 
provisions  of  sub-sec.  3,  sec.  29,  of  the  Act 
No.  1066  are  not  equivalent  to  the  voluntazy 
winding  up  of  a  company.  A  creditor  who  htf 
obtained  a  judgment  against  a  building  society 
which  is  in  course  of  dissolution  under  the  above 
section  may  notwithstanding  enforce  his  judgment 
by  execution.  Browitb  v.  Botal  PBBMA5im 
Building  Socibty 997 

CALLS  ON  SHABES— Calls  made  by  un- 
qualified directors — Forfeiture  of  shares 
See  MiviNa  CoxPAirr.  [155 

CASES— J»  re  JBayldon  (2  V.  L.  R.  (I.)  85) 
distinguished  ....  35 
See  Iksoltbvct.    3. 

In  re  Chaplin's  IVust*  (83  L.  J.  Ch.  183) 

dissented  ftom    ....    578 
See  Will.    8. 

The  Courier  (1891),  P.  355,  dissented  bom 

See  Pb^otiob.    10.  [465 
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Bxparte  Dais  <f"  Co.  (H  Ch.  D.  772)  digap- 

prored  of 485 

See  Bankbb. 

DUnhuz  v.  Lavington  (13  Q.  B.  D.  347) 

followed 133 

See  MOBTaAOOB  AND  MOBTOAGBB.  2. 

Ditney  y.  Williamttown,  Majfor  of,  etc.  (16 

v.  L.  R.  59)  approved  •        •        •      85 
See  Local  OoYBBvmNT.    2. 


Goldberg   v. 

appTOTed     - 
Am  Stamps. 


Devlin    (12  V.   L.   R. 


795) 
16 


MeNallg  v.  JociEr  (11 V.  L.  R.  740)  explained 
See  IMPBISOKMBNT  FOB  Dbbt.  3.    [495 

MeNamara  v.   Clarion  (17  V.  L.  R.  24) 


distinguished 
See  Pbactiob  4. 


70 


Boper  V.  WiUiams  (6  A.  L.  T.  65)  followed 

See  Intbbbogatobibs.    2.  [5 

Bmdduck  t.    Clarke  (6  A.  L.  T.  46)  not 

followed 423 

See  Pbactiob.    21. 

Trueteee  of  the  Viotorian  RifU  Association 

V,    Williamstown,  Mayor,  etc.,  of  (16 
V.  L.  R.  251)  discussed        -        -      85 

See  LOOAL  QOTBBNMBNT.      2. 

In  Will  of  White  (12  V.  L.  R.  293)  followed 

See  Pbacticb  Pbobatb.     14.         [482 

In  re  Wiedeman  (5  V.  L.  R.  (I.)  32)  followed 

See  IlTBTBlTlIBNTB  ACT.      2.  [208 

Tonng  v.  Mooh  Ah  Meng  (17  V.  L.  R.  140) 

affirmed 335 

See  Bill  ob  Salb. 

OAVEAT — ^Foreign  probate— Sealing — Lodg- 
ment of  caveat  *.  .  .  .  759 
See  Pbactiob  Pbobatb. 

OBBTIOEABI— Zictfimn^  Act  1890(^0.1111), 
t.  203 — Certiorari  to  quash  determination  of 
licensing  Court — Privative  Hction — Effect -of] 
Sec.  203  of  the  Licensing  Act  1890  provides  that 
no  determination,  order,  or  proceedings  under 
Part  II.  of  the  Statute  shall  be  removed  into  the 
Supreme  Court  for  any  want  or  alleged  want  of 
jurisdiction,  or  for  any  error  or  alleged  error  of 
form  or  substance,  or  on  any  ground  whatsoever : 
-^Held,  that  the  eiSoct  of  this  section  is  to  prevent 
the  proceedings  of  a  Licensing  Court  being  re- 
viewed by  means  of  a  writ  of  certiorari,  notwith- 
■tanding  that  there  was  a  partial  or  total  want  of 
jarisdiction  in  the  Licensing  Court.    In  bb  Biel 

[456 

Proceedings  in— Error  or  mistake      -      55 

See  Mabivb  Act. 

— •  Writ  not  taken  away — ^Objections  in  such 

case 432 

See'NLASiSE  Act.    2. 


0:RnT10BJLRl—coniimted. 

CHARGE    ON    PROCEEDS    OF  PRO- 

PEBTY— Seizure  by  sheriff— Fordgn 
attachment  ....  404 
See  iNSOLYBirOT.    9. 

CHARITABLE  BE  aUEST— Charity  ceas- 
ing to  exist — Cy  pres  doctrine — Lapse 
See  Will.  [553 

CHINESE  LOTTERY— Keeping  a  common 
gaminghouse  ....  593 
See  GAMiNa. 

CIVIL  SERVICE  ACT— Act  No.  160, 
s.  21 — Rights  and  privileges— Promotion 
See  PuBLio  Sebyiob.    2.  [71 

CLASSIFICATION— Liability  to  pay  tax 
See  Land  Tax.  [657 

CODICIL— Will  revoked— Codicil  to  revoked 

will 513 

See  Pbactiob  Pbobatb.    18. 

COMMON  CARRIER— Lighterman— Dis- 
charge of  goods  into  lighter  -  225 
See  Ship  and  SHipPure. 

COMMISSIONER  FOR  TAKING  AFFI- 
DAVITS—New  South  Wales  com- 
missioner— Evidence  of  authority  •  578 
See  Pbaoticb. 

COMPANY — Agreement  to  form  company — 
*'The  Companies  Statute  1864**  (No.  190)— 
Limited  company — Delegation  to  solicitor  of 
general  power  to  frame  memorandum  and  articles 
— Memorandum  with  greater  powers  than  those 
agreed — Allotment  of  scrip — Duty  of  shareholder 
—  Calls — Delay  in  repudiation  of  shares.^ 
Certain  persons,  including  the  defendant,  who  had 
formed  a  syndicate  to  purchase  and  had  purchased 
a  particular  piece  of  land,  met  together  and  agreed 
to  form  a  limited  company  to  take  over  the  land, 
certain  scrip  in  the  company  to  be  allotted  to  each 
member  of  the  syndicate.  At  such  meeting  the 
question  of  drawing  up  the  memorandum  and 
articles  of  association  was  discussed,  and  it  was 
agreed  that  it  should  be  left  to  the  solicitor  of  the 
syndicate  to  draw  them  up  and  register  the  com- 
pany. The  solicitor  accordingly  did  so,  and 
included  in  the  objects  for«which  the  company  was 
formed,  power  to  purchase  land  in  any  of  the  Aus- 
tralasian colonies,  and  other  powers  not  necessary 
for  a  land  company.  Immediately  after  the  regis- 
tration, scrip  for  the  defendant's  proportion  of 
shares  was  sent  to  him.  He  did  not  know  of  the 
provisions  of  the  memorandum  of  association  or 
articles,  or  make  any  inquiries  as  to  them  for  over 
three  years,  during  which  the  company  went  on 
dealing  with  strangers.  Meanwhile  instalments 
on  his  shares  became  due,  which  he  did  not  pay. 
When  the  company,  becoming  a  failure,  eventnally 
pressed  him  for  payment,  he  refused  to  pay  on  the 
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groand  that  the  company  registered  was  not  the 
company  he  had  agreed  to  join,  which  was  a  com- 
pany  to  purchase  this  particular  piece  ot  Und 
only.  On  action  hrought  hy  the  company  for  such 
instalments : —^«Z^,  that  the  solicitor  was  the 
agent  of  the  defendant,  among  others,  to  draw 
up  the  memorandum  and  articles  of  association, 
that  it  was  the  defendant's  duty  to  see,  within  a 
reasonahle  time,  that  the  agent  had  not  exceeded 
his  authority,  and  that  he  had  allowed  an  un- 
reasonahle  time  to  go  by  without  objection,  and 
was  therefore  liable.    Thb  Obbobitb  Fabk  Land 

AND    iNYBSTUEin?    COMPANT    LlHITBI)    V,   PeOO 

[515 

2.  Directors — PromUsory  note— Signa- 
tures of  directors — Personal  liahility — Knowledge 
of  'payee  of  note — Equitable  defence,']  Where 
directors  of  a  limited  liability  company  gave  two 
promissory  notes  on  behalf  of  the  company,  but 
signed  them  with  their  own  names,  not  as  direc- 
tors of  the  company,  and  the  payees  of  the  notes 
took  them  as  binding  on  the  company,  and  did 
not  snppose  that  the  directors  were  in  any  way 
personally  responsible  on  them,  the  Court,  on 
action  by  the  payees  against  the  directors  person- 
ally after  the  liquidation  of  the  company,  thinking 
it  would  be  inequitable  to  allow  them  to  take 
advantage  of  the  mistake  made  by  the  defen- 
dants in  their  mode  of  signature,  refused  tliem 
relief.    Diokens  &  Co.  v.  Inobam    •        -    675 

8. Foreign  company — Proof  of  incor- 
poration— Contract  to  deliver  publication  of  work 
in  parts — Seasonable  time — "Federal  Council 
Act  1886."]  Evidence  showing  that  a  company 
carries  on  business  as  a  company  in  New  South 
Wales  and  Victoria,  and  has  offices  in  both  colonies, 
is  prima  facie  proof  of  the  due  incorporation  of 
the  company  in  New  South  Wales,  and  the  com- 
pany is  entitled  to  sue  in  Victoria.  The  "  Federal 
Council  Act  1886,"  enabling  the  Court  to  take 
judicial  notice  of  signatures  of  certain  officials 
therein  mentioned,  does  not  apply  to  officials  in 
the  Colony  of  New  South  Wales,  and  does  not 
enable  the  Court  to  receive  in  evidence  certified 
copies  of  documents  signed  by  such  officials  on 
their  mere  production.  The  plaintiffs  entered 
into  a  contract  to  deliver  to  the  defendant  a 
certain  work  containing  forty-two  parts,  at  a 
price  of  5«.  for  each  part.  One  of  the  conditions 
of  the  contract  was  that  non-delivery  of  the  publi- 
cation at  any  specified  date  should  not  release  the 
defendant  from  his  obligation  to  take  the  work. 
The  plaintiffs  undertook  to  begin  the  delivery  of 
the  work  in  1886  or  the  following  year,  and  to 
complete  the  delivery  of  the  series  as  soon  after 
publication  as  possible,  and  they  pledged  them- 
selves to  a  faithful  performance  of  tiiis  part  of  the 
agreement.  The  contract  was  signed  in  November 
1885.  The  first  part  was  delivered  to  and  paid 
for  by  the  defendant  on  the  6th  May  1887.  The 
second  part  was  tendered  to  the  defendant  in 
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April  1888,  and  he  refused  to  take  \t,  and  b 
March  1890  the  whole  of  the  remaining  parts 
were  tendered  to  the  defendant,  and  he  refused 
to  take  them.  It  appeared  that  the  second  part 
was  ready  for  delivery  in  March  1887,  that  the 
parts  up  to  No.  20  were  ready  in  December  1887, 
and  from  No.  20  to  No.  80  in  December  1888, 
and  the  remaining  parts  in  November  1889.  The 
plaintiffs  sued  the  defendant  for  the  price  of  the 
remaining  forty-one  parts : — Held,  that  the  con- 
tract required  the  plaintiffs  to  deliver  the  variofos 
parts  of  the  work  within  a  reasonable  time,  and 
that  the  plaintiffs  did  not  fulfil  their  part  of  the 
contract  by  delivering  the  various  parts  of  the 
work  as  set  out  above,  and  that  therefore  they 
were  not  entitled  to  recover.  The  Piotubbsqub 
Atlab  Co.  Lih itbd  v.  Sbablb  -       -        •    633 

4.  Provisional  directors,  fntsrepresfnta^ 

Hon  by — Prospectus^  misrepreseniation  hy — Mis- 
representation — Concealment  of  vendor — Action 
by  company  for  calls — Defence — Action  hy  share- 
holder for  relief— Delay — Laches —  Winding  mp^ 
Misrepresentation  by  provisional  directors  advising 
persons  to  apply  for  shares  in  a  company  about  to 
be  formed  who  pose  as  disinterested  advisers,  and 
conceal  the  fact  that  they  are  the  vendors  of  land 
which  the  company  is  being  formed  to  purchsse, 
is  no  answer  to  an  action  by  the  company  for 
calls,  'nor  any  ground  of  action  against  the  com- 
pany itself,  though  it  may  be  against  the  provi- 
sional directors  deceiving  them.  Misrepresenta- 
tion in  the  prospectus  of  a  company  which  did  not 
disclose  the  fact  that  the  persons  therein  described 
as  provisional  directors  were,  with  one  or  twn 
exceptions,  vendors  to  the  proposed  company, 
though  it  might  be  ground  for  rescinding  the 
contract  of  purchase,  if  action  had  been  promptly 
taken  by  the  company  on  discovering  that  the 
provisional  directors  were  the  vendors,  is  no 
ground  of  defence  by  a  shareholder  to  an  action 
for  calls,  nor  any  ground  for  claiming  relief 
against  the  company.  Misrepresentations  in  the 
prospectus  of  a  company  as  to  the  advsntages  and 
value  of  a  property  offered  for  sale  to  the  company 
when  formed,  in  order  to  form  a  ground  of  relief 
by  shareholders,  must  have  operated  as  material 
inducements  to  them  to  take  shares,  but  even  if 
material,  the  right  to  relief  will  be  lost  if  their 
actions  are  not  brought  1)efore  the  liquidation  of 
the  company,  and  may  be  lost  prior  to  liqaidation 
by  their  conduct  before  complaining  and  delay  in 
complaining,  if  it  has  induced  other  innocent 
shareholders  and  creditors  to  alter  their  position. 
Whittlbsba  Lawd  Coxpavy  v.  GuTHxn.,  akd 
Qbitfiths  v.  Whittlbbba  Lavd  CoxPAinr  557 

6.  Rectification  of  register — Cowtpamet 

Act  1890  {yo.  1074)  *.  BQ—ITransfer  of  shares- 
lExecution  of  transfer  hy  transferror  and  trans- 
ferree  —  Discretion  of  directors  to  assent  to 
transfer — Acts  of  secretary  not  binding  on  com* 
pany — Jurisdiction  of  Court  to  assent  to  transfer 
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after  liquidationJ]  H.  sold  shares  through  B., 
the  secretary  of  a  company,  to  C,  in  March  1890. 
*B.  acted  as  H.*s  broker  m  this  transaction.  H. 
executed  the  transfer  and  lodged  the  same  with 
B^  requesting  him  to  secure  the  execution  of  the 
transfer  by  C.  The  articles  of  association  of  the 
company  provided  that  transfers  must  be  signed 
by  both  transferror  and  transferree,  and  that  the 
directors  might  decline  to  register  any  transfer 
without  assigning  any  reason  therefor.  C.  was  a 
director  of  the  company  during  the  year  1890, 
and  up  to  the  time  of  the  company  going  into 
liquidation.  After  March  1890  no  notices  were 
ever  sent  to  H.,  but  notices  of  calls  in  respect  of 
these  shares  were  sent  to  C,  and  C.  paid  all  the 
calls.  During  the  year  1891  H.  discovered  that 
his  name  was  still  on  the  register  and  that  C.'s 
name  was  written  in  pencil  on  the  register.  H. 
took  no  steps  in  the  matter  until,  in  the  middle 
of  the  year  1891,  a  notice  of  call  was  sent  to  him 
and  he  thereupon  called  on  B.,  the  secretary,  and 
asked  for  an  explanation,  and  B.  said  that  it  was 
a  mistake,  and  that  the  notices  were  being  and 
would  continue  to  be  sent  to  C,  who  had  pur- 
chased the  shares.  No  other  notices  were  sent 
to  H.  until  the  beginning  of  1892,  when,  upon 
receiving  a  notice  of  a  call,  H.  wrote  to  the  direc- 
tors of  the  company  stating  that  he  had  sold  the 
shares  and  asking  to  have  his  name  removed  from 
the  register.  The  directors  refused  to  remove  his 
name  from  the  register.  The  company  soon  after- 
wards went  into  liquidation  and  H.'s  name  was 
placed  upon  the  list  of  contributories.  Upon  an 
application  by  H.  to  have  his  name  removed  from 
the  list  of  contributories : — Held,  that  it  was  the 
duty  of  H.,  as  transferror,  to  see  that  his  name 
was  removed  from  the  register,  and  that  the  com- 
pany were  not  bound  by  the  act  of  the  secretary 
in  aending  notices  to'  C,  and  that  the  company 
had  not  accepted  C.  as  a  member  in  respect  of 
these  shares,  and  there  being  no  negligence  or 
default  on  the  part  of  the  company,  H.  was 
rightly  placed  upon  the  list  of  contributories. 
Upon  a  further  application  by  H.  to  have  the 
register  rectified  by  removing  his  name  from  the 
register  and  substituting  the  name  of  C.  as  share- 
holder:— Heldy  that  the  directors  having  the 
power  to  decline  to  accept  a  transfer,  the  Court 
had  no  jurisdiction  after  the  company  had  gone 
into  liquidation  to  exercise  the  discretion  which 
rested  with  the  directors.     In  be  Thb  Chats- 

WOBTH  EbTATB  COHPAKT  LIMITED.  In  BE 
GlJLBKB,  EXFABTB  HaBTNBLL  -  -  •      442 

6.  EecHJlcation  of  register — Shares  held 

in  trust  until  transfer — Transfer  of  shares  hy 
trustee,"]  M.,  an  accountant  in  The  Real  Estate 
Bank,  took  a  transfer  of  shares  in  The  Chats- 
worth  Estate  Company,  and  became  registered 
as  holder  in  respect  of  such  shares.  A  deed  was 
executed  between  M.  and  The  Real  Estate  Bank, 
whereby  it  was  declared  that  M.  should  hold  the 
shares  subject  to  the  direction  of  the  bank,  and 
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should  transfer  them  as  required  by  the  bank,  and 
until  such  transfer  should  stand  possessed  of  the 
shares  in  trust  for  the  bank ;  the  bank  undertook 
to  indemnify  M.  against  all  losses.  Subsequently, 
after  the  execution  of  the  deed,  M.  transferred 
the  shares  at  the  direction  of  the  bank  to  some 
nominee  of  the  bank,  whose  name  did  not  appear. 
The  Chatsworth  Estate  Company  went  into  liqui- 
dation. M.  then  applied  to  have  the  register 
of  the  company  rectified  by  removing  his  name 
and  substituting  the  name  of  the  bank  therefor : — 
Heldf  that  as  soon  as  the  shares  had  been  trans- 
ferred by  M.  at  the  request  of  the  bank,  his  duties 
as  trustee  ceased,  and  that  he  was  entitled  to  have 
the  register  rectified.  In  be  Chatbwobth  Estate 
Company,  Exfabte  Mabbiott        -        -    400 

7.  Security  for  costs — Companies  Act 

1890  {No,  1074),  *.  e^^Security  for  costs 
where  company  in  course  of  voluntary  liquidation,'] 
Sec.  68  of  the  Companies  Act  1890  applies  to 
companies  in  the  course  of  voluntary  liquidation, 
and  therefore,  under  that  section,  a  judge  has 
discretionary  power  to  order  a  company  in  course 
of  voluntary  liquidation,  when  plaintiff,  to  give 
security  for  costs  to  a  defendant  in  the  event  of 
the  latter's  success.  Victobian  Mobtga&b  and 
Deposit  Bank  Limited  v,  Austbalian  Finan- 
cial AasNCT  AND  GUABANTBE  CoMPANT  LIMITED 

AND  Lucas 754 

8.   Suit  by  shareholder  on  behalf  of 

himself  and  other  shareholders — Transactions 
entered  into  with  strangers  —  Ultra  vires  — 
Parties — Form  of  suit,]  Where  an  individual 
shareholder  in  a  limited  company  sues  on  behalf 
of  himself  and  all  other  sliareholders  in  the  com- 
pany, except  the  defendants,  the  directors  of  the 
company  and  the  company,  to  have  it  declared 
that  certam  transactions  entered  into  between  the 
company  and  other  persons  were  ultra  viret  of  the 
directors  and  therefore  void,  and  seeking  to  make 
the  directors  personally  refund  the  loss  sustained 
by  the  company  thereon,  such  other  persons  are 
necessary  parties  to  the  action.  In  the  absence 
of  any  special  circumstances,  such  as  if  it  is  not 
possible  to  get  the  company  to  sue,  or  if  the 
majority  of  the  shareholders  in  the  company  are 
against  taking  proceedings,  the  company  (in  liqui- 
dation) is  the  only  proper  plaintiff  to  sue  the 
directors  to  recover  money  of  the  company 
expended  in  transactions  which  were  ultra  vires 
of  the  directors.  An  action  for  such  purpose  by 
a  shareholder  on  behalf  of  himself  and  all  other 
shareholders  except  the  directors,  making  the 
company  a  defendant,  cannot  be  maintained  in 
the  absence  of  special  circumstances.  Nankiybll 
V.  Benjamin 543 

9.   '   Winding  up^Companies  Act  1890 

{No,  1074),  sec,  164t^Bules— Payment  through 
Court  to  liquidator  of  moneys  due  to  different 
shareholders  by  one  cheque.]  A  judge  has  no 
jurisdiction  to  authorise  his  associate  to  countersign 
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one  cheqTie  bj  which  there  would  be  pud  to 
the  liquidator  of  a  company  the  whole  of  a  sum 
due  to  different  shareholders  of  the  company  in 
respect  of  a  dividend  which  it  is  proposed  to 
pay  them.    Iv  bb  Thb  Switohbaok  Railway 

COMPABT 480 

10.  Winding-up — Official  liquidator — 

Applicaiion  to  tax  coatt— Notice, ']  Where  an 
official  liquidator  applies  for  an  order  to  have  his 
costs  taxed,  it  should  be  shown  by  affidavit 
whether  the  parties  interested  in  the  winding-up 
have,  or  have  not,  left  their  names  and  addresses 
with  the  liquidator,  so  that  noUce  of  the  taxation 
may  be  served  on  them,  if  the  judge  shall  so  direct. 
Ib  bb  Balaclava  Estatb  Co.  Limitsd    -    670 

11.   Winding-up — Voluntary  liquidator 

^Companies  Act  1890  (No,  1074),  m.  78,  114, 
183-136,  and  Schedule  7,  rule  S— Voluntary 
winding-up  of  company — Petition  for  winding-up 
under  eupervieion — JBy  whom  petition  may  he 
presented — Petition  of  company!]  Queere,  whether 
the  liquidator  in  a  voluntary  winding-up  of  a 
limited  company  under  the  Companies  Act  1890 
(No.  1074)  can  present  a  petition  for  the  con- 
tinuation of  the  winding-up  under  the  supervision 
of  the  Court.  Where  the  liquidator  did  present 
such  a  petition,  the  Court,  being  satisfied  that 
the  petition  was  really  that  of  the  company, 
granted  the  order  on  the  petition  being  amended 
by  adding  the  company's  name,  and  the  seal  of 
the  company  affixed  to  the  petition.  Ik  bb 
Maitlakd  Coal  Mikiko  Company  Limitbd  722 

12.  Winding  up  —  Voluntary   winding 

up — Judgment  recovered  against  company — jReso- 
lution  for  voluntary  winding  up  before  sale  by 
sheriff  of  company's  assets  under  writ  of  ft.  fa, — 
Companies  Act  1890,  s.  124.]  Judgment  had 
been  recovered  against  a  company,  and  a  writ  of 
fi»fa.  issued  thereon  against  the  company's  land. 
Before  sale  by  the  sheriff  under  this  writ,  the 
company  went  into  voluntary  liquidation  i^^Held, 
that  the  Court  had  power  to  stay  any  further 
proceedings  in  the  execution  of  the  writ.  In  bb 
Thb  Buoklby's  Swamp  Estatb  Company    664 

COMPUTATION  OF  TIME— Time  within 
which  petition  should  be  presented  670 
See  Insolvbncy.    5. 

CONDITIONS  OF  SAL£~Excluding 
liability — No  title  to  portion  of  land 
sold — Compensation  -  -  -  140 
See  Ybndob  and  Pubohasbb.    2. 

CONDONATION     OF     ADTJIiTEBY— 

Discretionary  bar  to  decree  -    646 

See  Husband  and  Wifb.    6. 

CONSIDERATION  FOB  CONTRACT— 

Undertaking  by  wife  to  conduct  herself 
in  orderly  manner        -        •        -    114 

See  CONTBAOT. 


CONTBACT  —  Good  oonsideraiion  —  Under- 
taking by  wife  to  eonduet  herself  ist  a  respedaHe, 
orderly,  and  virtuous  manner.']  By  a  memo- 
randum of  agreement,  which  recited  that  the 
parties  thereto  had  been  married  and  that  the 
marriage  had  been  dissolved  on  the  petition  cf 
the  husband,  it  was  agreed :  '*  Whereas,  notwith- 
standing the  said  dissolution  the  said  J.  D.  is 
desirous  of  making  provision  for  the  said  L.  D.  so 
long  as  she,  the  said  L.  D.,  shall  conduct  hersslf 
with  sobriety,  and  in  a  respectable,  orderly,  and 
virtuous  manner.  Now  this  agreement  witoessetk 
that  in  consideration  of  the  premises  the  said  J.  D. 
agrees  to  pay  the  said  If  D.  the  sum  of  62.  per 
month  :"—Held,  per  Hioinbothak,  C.J.,  and 
Williams,  J.  (Hood,  J.,  dissentients)  that  the 
undertaking  on  the  part  of  L.  D.  to  conduct 
herself  with  sobriety,  and  in  a  respectable,  orderij, 
and  virtuous  manner,  constituted  a  good  conndcra- 
tion  to  support  the  agreement  to  pay  the  sum  of 
6/.  per  month.    Dvnton  o.  Dunton  -        -    114 

2. Measonahle  time  for  delivery — Assign- 
ment of  work  of  art,]  By  a  contract  for  pnrchsie 
of  a  printed  work  known  as  The  Picturesque  Atlat 
it  was  provided  that  the  non-delivery  of  the  pub- 
lication at  any  specified  date  should  not  release  the 
subscriber  from  his  obligation  to  take  the  whole 
work.  The  publishers  agreed  to  begin  delivery  of 
the  work  during  the  year  1886  or  following  year, 
and  to  complete  delivery  of  the  series  as  soon  after 
publication  as  possible : — Seld,  that  the  work 
must  be  delivered  within  a  reasonable  time,  and 
that  the  question  of  what  was  a  reasonable  tame 
depended  upon  the  time  and  manner  of  publicatioD 
of  the  several  parts  of  the  work,  and  the  time 
after  publication  when  delivery  of  them  was 
tendered.  The  contract  for  the  purchase  of  the 
work  was  made  by  the  plaintiffs  with  the  defen- 
dant, and  was  subsequently  assigned  by  the  pkintifi 
to  the  Picturesque  Atlas  Co.,  who  continued  to 
carry  out  the  terms  o^  the  contract : — Meld,  thit 
this  contract,  though  one  for  a  work  of  art,  wis 
not  one  which  had  to  be  executed  by  the  plaintifi 
individually,  and  was  a  contract  capable  of  b^ij 
assigned.    Lyon  v,  Cbbati  .        .689 

Work  of  art — Delivery  within  a  reasonable 

time $33 

See  Company.    3. 

Final  certificate  of  architect — What  is  478 

See  BuiLDiNft  ContbaCT.    2. 

CONTRACT  FOB  SALE  OF  LAVB- 

Cancellation    of — Re-transfer  of  lind 
<9m  Stamps.    2.  [31 

CONTBACT  OB  TOBT— Action  fbnnded 
on— Costs— Practice  -  -  -  TW 
See  Costs. 

CONTBACT    WITH    COUNCIL -Shize 

councillor — Interest  in  profits      -     13 
See  Local  Ooybbnxbvz. 
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OOHTBAOT  WITH  IiUKATIO— Setting 
Mide — Unfur  contract  -  -  807 
See  Ltjbatio. 

OONTBACT  XJNDEB  SEAL— Departure 
from    contract — Parol    variation    folly 

performed 288 

See  Building  Contbaot. 

OONTBIBTJTOBY— Application  by— Direc- 
tors' discretion  to  aBsent  to  transfer  443 
See  CoMFANT.    6. 

OOFSHIGHT— ^0<  1890  (No.  1076),  ss,  21 
and  2S—Copyriffht'^"  Book**  ^PamphUt— Com- 
pilaiion  from  public  regietriee — Labour,  time,  and 
ihiU — Piracy — Bequiremenie  of  entries  for  regit- 
iraiion  of  "  book  " — Daily  and  weekly  ietue  of 
periodical — One  regietraiion  only — Copyright  in 
retuU  of  tervieee  of  clerk — Injunction,']  Pam- 
phlets containing  compilations  or  condensations 
of  en^es  contained  in  the  books  of  the  Registrar- 
General  {e,g.,  notices  of  intention  to  file  bills  of 
nle),  accessible  to  everybody  on  payment  of  fees, 
may  be  the  subject  of  copyright,  if  snch  compila- 
tions or  condensations  require,  besides  the  expen- 
diture of  considerable  time  and  labour,  some 
appreciable  skill,  however  small;  and  however 
small  a  portion  of  such  pamphlets  are  pirated  by 
others,  the  proprietors  are  entitled  to  have  the 
infringement  restrained,  provided  they  have  been 
duly  reg^istered  as  proprietors.  Such  pamphlets 
were  issued  during  the  week,  daily  on  the  first  five 
week  days,  and  weekly  on  Saturdays,  the  weekly 
inoe  being  a  reproduction  of  the  five  daily  issues. 
The  weekly  issue  of  the  27th  June  1891  was 
among  several  others  registered,  and  tlie  register, 
besides  stating  the  date  of  the  issue,  gave  the 
"  date  of  first  publication "  as  the  5th  January 
1891 : — Held,  that  for  the  purpose  of  being 
registered  as  a  book  under  sec.  21  of  the  Copy- 
rigU  Act  1890  (No.  1076),  the  date  of  the  issue 
was  the  date  of  first  publication  of  the  book;  and, 
as  that  date  was  not  stated  to  be  the  date  of  first 
poblication,  it  was  not  a  good  registration  of  the 
book: — Meld  further,  that  for  the  purpose  of 
registration  as  a  periodical  under  sec.  25,  it  was 
not  necessary  that  there  should  be  a  separate 
registration  of  the  daily  issue  and  of  the  weekly 
ittue;  that  as  the  weekly  issue  was  merely  a  repro- 
duction of  the  five  daily  issues  one  registration 
safficed,  and  that  the  date  of  the  first  publication 
of  the  periodical  was  that  of  the  first  daily  issue. 
Where  the  owners  of  a  pamphlet  employed  a  clerk 
to  take  extracts  from  a  public  register,  and  con- 
dense or  compile  them  in  lists  for  publication  in 
the  pamphlet  upon  the  terms  that  the  result  of 
his  labours  was  to  be  their  property  absolutelv, 
the  owners  are  entitled  to  the  copyright  therein 
as  soon  as  his  services  are  paid  for.  Where  a 
defendant  has  been  illicitly  copying  matter  from 
the  plaintiffs'  periodical  the  Court  should  do 
more  than  merely  restrain  the  repetition  of  such 
copying,  and  should  extend  the  injunction  to  such 
eopying  as  may  be  reasonably  expected  there- 
after.   Hall  &  Co.  v.  WHirriNGTOK  &  Co.    685 


OOBPORATION— Offence    by— False   trade 

description 293 

See  TSADB  Mabks. 

COBBOBORATION  OF  MOTHER'S 
OATH — Evidence — Maintenance  order 
— Illegitimate  child  -  -  -  87 
See  Bastabd. 

COSTS— Cott^rac^  or  tort  —  Practice  —  Order 
LXV.f  r,  12— Taxation  of  costs  J]  A  contractor 
brought  an  action  against  an  architect  for  dis- 
honestly, corruptly,  and  fraudulently  withholding 
from  him  the  final  certificate  under  the  contract. 
The  jury  having  given  a  verdict  for  a  sum  less 
than  50/.,  the  taxing  master,  upon  taxation,  held 
that  the  action  was  not  founded  on  contract  within 
the  meaning  of  Order  LXV.,  r.  12,  and  that  the 
plaintifi*  was  not  restricted  to  County  Court  costs  : 
—Held,  by  the  Full  Court  (affirming  Williams,  J.), 
that  the  decision  of  the  taxing  master  was  correct, 
and  that  the  action  not  being  founded  on  contract. 
Order  LXV.,  r.  12,  did  not  apply.  Wbidowat  e. 
DunN 706 

Security  for — Company  in  course  of  liquida- 
tion     754 

See  CoMFAKT.    7. 

COSTS     OP     APPEAL  —  Security    for - 

Foreigner 493 

See  Sbcvsitt  fob  Costs. 

COSTS,  TAXATION  OF— Ofiicial  Uoui- 
dator — Application  to  tax — ^Notice  d70 
See  CoMPAKY.    10. 

COUNCILLOB  CONCEBNED  IN  PRO- 
FIT WITH  COUNCIL-Member 
of  syndicate  -  -  •  -  13 
See  Local  OoTSBincBNT. 

COUNSEL,    BEFBESHEBS    TO— Mean- 

ing  of  word  "  day  "—Practice      -    485 
See^FjLAcnOE,    10. 

COUNTEBCLAIM— Striking  out  oonnter* 
claim  for  inconsistency  •  •  580 
See  Pleadiito. 

COUNTY  OOTT&T^Aet  1890  (^b.  1078), 
*.  88 — Prohibition — Judgment  signed  by  judge — 
Initials  of  judge — Judgment  riad^by  registrar 
after  expiration  of  term  of  office  of  judge — Prac- 
tice,'] By  sec.  88  of  Act  No.  1078  it  is  provided 
that  a  County  Court  judge  when  he  has  reserved 
his  decision  may  draw  up  the  same  in  writine, 
and  having  duly  signed  the  same  may  forward  it 
to  the  registrar  of  the  County  Court,  who,  upon 
notice  being  given,  may  read  it  at  the  time  and 
place  notified : — Held,  that  a  judgment  bearing  the 
initials  of  the  judge  is  sufficiently  signed  within 
the  meaning  of  sec.  88  of  Act  No.  1078:— if«/({ 
also,  that  a  judgment  duly  signed  and  forwarded 
by  the  judge,  during  his  term  of  office,  to  the 
registrar  may  be  read  by  the  registrar,  and  shall 
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have  the  effect  of  a  valid  judgment,  although  the 
reading  thereof  be  at  a  time  when  the  jndge's  term 
of  office  has  expired.     Thb  Queen  v.  Walsh, 

EXPABTB  DiLNOT 337 

Appeal  from — Point  of  law — Practice    414 

See  Appeal  from  Couitty  Coust.    2. 

Appeal  from  order  g^nting  a  new  trial  245 

See  Appeal  pbom  Cottntt  Couet. 

CBIMINAI4  IjAW—Bi^am^^  Evidence^ 
Forged  consent  to  marriage  of  minor — Marriage 
Act  1890  (JVb.  l\Q%)'^Bond  fide  belief  that  forged 
content  to  a  first  marriage  rendered  it  inv(U%d.'] 
On  a  trial  for  bigamy  prisoner's  counsel  proposed 
to  adduce  evidence  to  show  that  prisoner  bond  fide 
believed  that  her  firAt  marriage  (she  then  being 
a  minor)  was  invalid,  on  the  ground  that  the 
consent  to  her  first  marriage  required  by  sec.  14 
of  the  Marriage  Act  1890  was  a  forgery  \—Held, 
upon  case  stated,  that  the  evidence  was  inad- 
missible, because,  even  if  the  prisoner  bond  fide 
believed  that  the  consent  was  a  forgery,  the  first 
marriage  would  not  be  invalid.    R.  v,  Adams    566 

2.  —  Perjury — Evidence  given  coram  non 
judice— Police  Offences  Act  1890  (No.  1126), 
*.  41,  sub-sec.  12 — Frequenting  a  place  of  public 
resort  with  intent  to  commit  a  felony."]  A  prisoner 
was  charged  with  beings  a  suspected  person  *'  fre- 
quenting a  public  place,  to  wit,  Elizabeth  Street, 
with  intent  to  commit  a  felony.'*  The  prisoner 
elected  to  give  evidence  on  his  own  behalf  at  the 
hearing  before  the  justices,  and  wns  subsequently 
prosecuted  for  perjury  committed  in  thus  giving 
evidence.  It  did  not  appear  that  any  evidence 
was  given  to  prove  that  Elizabeth  Street  was  "  a 
place  of  public  resort ": — Held^  that  as  there  was 
no  such  offence  under  the  Police  Offences  Act  or 
any  other  Act  as  that  with  which  the  prisoner 
was  charged,  viz.,  of  frequenting  "a  public 
place"  with  intent  to  commit  a  feloay,  his  evidence 
was  given  coram  nonjudicCy  and  that  he  could  not 
therefore  be  convicted  of  perjury.    E.  v,  Lboni 

[469 

8.  ''The  Crimes  Act  1891"  {No.  1231). 

s.  33,  sub-sees.  1  and  2 — Indecent  assault  upon 
a  child — Testimony  of  child — Corroboration.']  In 
a  charge  for  indecent  assault  upon  a  child  of 
tender  years,  where  the  unsworn  evidence  of  the 
child  has  been  admitted  on  the  ground  that  she 
was  possessed  of  sufficient  intelligence  to  justify 
the  reception  of  her  evidence,  and  that  she  under- 
stood the  duty  of  speaking  the  truth,  it  is  neces- 
sary under  sec.  33,  sub-sec.  2,  of  Act  No.  1231, 
that  there  should  be  other  material  evidence 
(besides  the  evidence  of  the  child)  implicating 
the  accused.  Evidence  given  confirming  the 
credibility  of  the  child,  and  showing  that  she 
was  telling  what  she  believed  to  be  the  truth, 
but  not  implicating  the  accused,  is  insufficient. 
Rbgika  v.  GREoa in.8 


OBOWir  LANDS— Pastoral  lease— Besizmp- 
tion  of  land  by  Crown  -  -  96 
See  Laitd  Act.    2. 

CBOSS-EXAMINATION— Evidence- 
Cross-examination  as  to  credit  -  497 
See  Pbaoticb.    3. 

CRUELTY    OF    HUSBAND  —  DeserHoa 

during  three  years  and  upwards  -    203 

See  RUBBAKD  AKD  WiFB.      2. 

CUBATOB  OF  INTESTATE  ESTATES 

— Next  of  kin — Administration       •    643 
See  Pbaotiob  Pbobath.    5. 

DAMAGES — ^Assessment  of,  by  jury— Direc- 
tion as  to  •  -  -  -  -  417 
See  Negugencb.    2. 

Measure    of — Conversion   of   shares— For- 

feiture of  shares  -        -        -    155 

See  Miking  Company. 

Mitigation  of — Payment  into  court — Inna- 

endo  ...         .        .       3 

See  Dbfakation.    2. 

TyB:FiLliLA.T10TS[ ^Evidence— Public  policy- 
Objection  to  produce  by  head  of  public  deport' 
'ment — Secondary  evidence.']  Where  a  person  who 
as  Minister  has  charge  of  a  document,  and  wlio 
is  qualified  by  his  position  to  have  an  opinioi 
whether  the  production  of  the  document  would 
be  objectionable  on  the  ground  of  public  policj, 
objects  on  this  ground  to  produce  it,  the  Comt 
will  determine  the  question  of  admissibility  hj 
reference  to  the  opinion  of  the  Minister.  Hie 
proper  mode  in  which  objection  to  produce  socb  s 
document  should  be  made  is  for  the  Minister  to 
attend  in  Court  and  state  his  objection.  If  s 
Minister  instead  of  attending  himself  sends  a 
subordinate  to  Court  to  object  to  produce  tbe 
document,  this  mode  of  taking  the  ohjectioii, 
although  irregular,  may  be  accepted  by  the  Gout. 
If  the  original  document  cannot  be  produced  on 
the  gprounds  of  public  policy  secondary  evidence  of 
its  contents  cannot  be  given.    Foban  v.  Dbbxici 

14M 

2. "Bules  of  the  Supreme  Court  1884'*- 

Order  XXII.,  r.  \— Action  of  slander^Demel 
of  liability — Payment  of  money  into  eosr*— 
Order  XXXVI,  r.  97— Particulars  of  etidMCi 
in  mitigation  of  damages.']  In  an  action  o^ 
slander,  where  the  innuendo  allied  by  the  plsintiff 
places  the  meaning  upon  the  words  complained  of 
beyond  the  natural  meaning  of  snch  words*  tbe 
defendant,  in  his  defence,  may  deny  the  innneodo 
and  admit  the  slander,  and  pay  money  into  ooiut 
in  respect  of  such  slander.  Particulars  given  by 
a  defendant,  under  Order  XXXVI.,  r.  37,  in  m 
action  of  slander,  should  not  be  filed  as  pszt  of 
the  pleadings.    Caij>wbll  o.  I>onald80n     -  3 
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JOSFAMAnOV—aaiUinued, 

Editor  of  newspaper — Answers  tending  to 

criminate  *  -  -  .  -  5 
See  Intbbbooatoribs.    2. 

DSFEOT  IN  PLANT— Proximate  canse  of 

accident 388 

See  Ehplotbbs  Act. 

DSLIVEBY    OF    WOBK    OF    ABT— 

Reasonable  time  for  delivery  -  639 
See  COITTBACT.     2. 

DESEKTION— Cruelty  of  husband— Wife 
leaving  home  ....  203 
See  Husband  akd  Wipe.    2. 

Separation  deed — Consent         -        •    190 

See  Husband  and  Wipb.    3. 

DEVISE  OF  LAND— Devise  of  real  estate 
in  a  particnlar  place— Leasehold  estate 
in  such  place  ....  5Q9 
See  Will.    5. 

DmECTOBS  OF  COMPANY— Discretion 
of  —  Assent  to  transfer  —  Voluntai'y 
liquidation  ....     443 

See  Company.    5. 

• —  Mining  company — Forfeiture  of  shares  by 
—  Unqualified    directors  —  De  facto 

directors 156 

See  Mining  Company. 

• Promissory  note — Signature  by  directors- 
Knowledge  of  payee  -  -  •  675 
See  Company.    2. 

Provisional  directors — Misrepresentation  by 

provisional  directors — Action  by  com- 
pany for  calls — Delay  -  -  -  557 
See  Company.    4. 

DIBCHAltaE  OF  HOBTG AGE- Regis- 
tration of — Consent  of  mortgagee  to  sue 
See  Tbanspbb  op  Land.  [727 

BISCOVEKY  OF  DOCUMENTS— Probate 

practice — Order  nixi  -  -  .  569 
See  Pbactioe  Pbobate.    6. 

DISSOLUTION  OF  MABBIAGE— De- 
sertion— Separation  deed — Consent  190 
See  Husband  and  Wipe.    3. 

Domicil  of  husband — Jurisdiction      -    766 

See  Husband  and  Wipb.    7. 


Habitual  drunkard  - 

See  Husband  and  Wipe. 


4. 


-    394 


See  Cases  undbb  Husband  and  Wipe. 

DIVIDENDS— Payment  of— Payment  through 
court — Cheque,  Countersigning    of,  by 

associate 480 

See  Company.    9. 


DIVOBCE  PETITION— Jurisdiction  to 
entertain — Domicil  -  -  -  792 
See  Husband  and  Wipb.    6. 

766 


See  HusBAio)  and  Wipb.    7. 

DOMIOIIi— Deserted  wife— Husband's  domicil 
— Wife  resorting  to  Victoria  to  obtain 

divorce 793 

See  Husband  and  Wipe.    6. 

Domicil  of  husband. — Dissolution  of  marriage 

See  Husband  and  Wipe.    7.         [766 

DUTIES  STATUTE— Duty  chargeable  on 
property  devised  to  widow— Exemption 

[239 

See  Administbation  and  Pbobatb. 

DX7TT  ON  ESTATES  OF  DECEASED 
PERSONS  —  Partnership  assets  — 
Foreign  domicil  ...  -  589 
See  Pbobatb  Duty. 

EMPLOYERS  ACT— (^b.  1087),  #.  38  (1)— 
Defect  in  plant  or  macJUnerif — Proximate  cause  of 
accident — Negligence  of  fellow  servant. "]  In  an 
action  brought  by  the  plaintiff  under  sec.  88,  sub- 
sec.  1,  of  Act  No.  1087,  against  the  defendant  for 
injuries  caused  by  a  defect  in  the  plant  connected 
with  or  used  in  the  business  of  the  defendant,  the 
jury  found  that  the  injuries  were  caused  by  the 
defect  in  the  plant  and  also  by  the  negligence  of  a 
fellow  workman : — Held,  that  sec.  38,  sub-sec.  1, 
of  Act  No.  1087  16  not  confined  to  cases  where  the 
defect  complained  of  is  the  sole  cause  of  the 
injury,  but  that  it  is  sufficient  if  it  be  proved  that 
such  defect  was  a  direct  and  proximate  cause. 
Bean  v.  Habfeb  &  Company   -        -        -    388 

EVIDENCE— Con-obonition— Child  of  tender 

years 218 

See  Cbihinal  Law.    3. 


Cross-examination  as  to  credit 
See  Pbactioe.    3. 


497 


Reading    over    evidence    of    witnesses    in 

presence  of  accused — Irregularity      698 
See  Gaming. 

EXECUTION,      STAY      OF  —  Judgment 
ngainst  building  society — Execution 
>See  Building  Society.  [397 

EXECUTOB  —  Appointment  of  —  Latent 
ambiguity — Evidence  of  testator's  inten- 
tion      519 

See  Pbactice  Fbobate.     11. 


Postponement  of  sale  by 
-       -       ■       -    386 


Discretion  to  sell- 
Court  - 
See  Will.    6. 

EXPLOSIVES  ACT  1885  {No.  853),  *.  7— 
Explosives  Act  1890  {No.  1090)—"  The  Ammuni- 
tion Factory  Act  1889"  (No.  1022)— aeneral 
Act  inconsistent   with  special   Act — License   to 
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EXPLOSIVES  ACT  ISat^eontitmed. 

mannfaetwB  ammumtion.']  "  The  JBxplonves  Act 
1886"  prohibited  the  manufactare  of  ammunition, 
or  the  carrying  on  of  the  process  of  snch  manu- 
factare, except  at  a  factory  licensed  under  a 
regulation,  and  a  r^ulation  was  passed  making 
the  assent  of  the  municipal  council  to  a  factory  on 
a  proposed  site  a  condition  precedent  of  the  power 
of  the  Minister  to  grant  a  license  for  a  factory  on 
such  site.  By  a  Crown  lease  dated  May  1889  a 
company  became  empowered  to  erect  a  factory  and 
to  carry  on  the  process  of  the  manufacture  of 
ammunition  upon  the  land  contained  in  the  lease, 
subject  to  certain  covenants.  This  lease  was 
ratified  by  an  Act  of  Parliament,  No.  1022.  The 
company  commenced  its  business  without  obtaining 
the  assent  of  the  municipality,  and  without  obtain- 
ing a  license  under  the  existing  Explotivet  Aet 
1890.  The  company  was  prosecuted  for  carrying 
on  business  without  such  license: — Held^  that 
inasmuch  as  a  general  Act  is  controlled  by  a 
special  Act  relating  to  the  same  subject-matter, 
the  provisions  of  the  general  Act  must  yield  to 
the  provisions  of  the  special  Act  where  they  are 
inconsistent,  and  that  the  company  was  entitled 
to  carry  on  its  business  subject  to  the  proviuons  of 
the  special  Act.  Whitnbt  v.  Justices  of 
FOOTSOBAT 282 

FEDERAL  COUNCIL  ACT— Evidence- 
Effect  of  -  •  -  -  -  633 
8e€  CoHPimr.    3. 

FIDUCLABY  BELATION— Trust  monevs 
— Collection  of  rents  by  bunker  -  485 
See  Bahkbb. 

FILING  BILL  OF  SALE- Absolute  trans- 
fer  with  possession  -  -  •  335 
See  Bill  of  Salx. 

FINAL  CEBTIFICATE— Architect's  certifi- 
cate    473 

See  BuiLDDTO  Contract.    2. 

FINAL  JTJDOMENT— Application  for— 
Appearance  by  defendant  —  Duplicate 
memorandum  of  appearance  -       70 

See  Pbaotioe.    4. 


Order  for— Writ  in  action  on 
note — Claim  for  interest 
See  Practice.    15. 


promissory 
-      11 


Specially  indorsed  writ — Amendment  of 
writ  after  summons  taken  out  -  63 
See  Pbactics.     12. 

Specially  indorsed  writ — Interest,  claim  for 
See  Pkacticb.    16.  [136 

Specially  indorsed  writ — Service  of  exhibits 
referred  to  in  affidavits  59 

See  Frlosioe.    14. 


F0BFEITT7BB  OF  SHAKES— Non-pay- 
ment of  call— Calls  made  by  onqualifted. 
directors  .  .  -  -  .  X55-. 
See  MnmrG  CoKPAirr. 

FOBMING  AND  PAVING— Street—Form 

of  notice  to  form  and  pave  -  •  SK' 
See  Health.    3. 

FOBEIGN     ATTACHMENT  — Lei^    by 

sheriff — Seizure  without  sale —  Subse- 
quent sequestration  ...  404 
See  iKBOLTBircY.    9. 

FOBEIGN  OOMP ANY— Incorporation  of— 
Proof  of  incorporation  -        >    633 

See  Compact.    3. 

FOBEIGN   PBOBATE— Sealin^-Caveat- 

Practioe 750 

See  PBAcncB  Probate. 


Sealing— Preliminaries — Practice 
See  Pbactics  Probate.    9. 


793 


FBAXTDS,  STATTJTE  OF— Mutual  mistake 
— Rectification  of  written  instrameet 
See  MiSTAKB.  [193 

— —  Parol  agreement  to  lease  for  five  y««R 
Part  performance— Alteration  of  hovse 
See  IvsTRTTXEirrs  Act.    8.  [375 

FBAUDTTLENT  DEBTOBS  ACT— Mwu 

and  ability — Order  of  commitment  196 

See  IMFRISONMBKT  TOR  DEBT. 

Summons  to  debtor — Schedule  IV.,  Form  I, 

defective 902 

See  Imprisokxbnt  tor  Dbbt.    2. 

Transfers  with  intent  to  defeat  particolsr 

creditor 495 

See  iMPRisoirxBirT  for  Dbbt.    3. 

FBAUDULENT    PBEFEBENOB-Pri- 

sure    by    creditor  —  Debtor    hopelcady 

insolvent 176 

See  IVBOLYBNCT.     2. 

GAMING— Po2u»  Ofeneee  Aet  1890  {No.  1126), 
Part  IK — Keeping  a  common  gamiuff  koua— 
ChiHese  lottery — Evidence — IrreguUarUy  in  fro- 
cedureJ]  Keeping  a  house  for  the  purposes  of 
carrying  on  a  Chinese  lottery,  whether  sach  boofle 
be  used  for  the  sale  of  tickets  or  for  the  dnwbg 
of  the  lottery,  constitutes  the  offence  of  keeping  s 
common  gaming  house  within  the  provisions  of 
Part  IV.  of  the  PoUce  Offences  Act  1890.  Pre- 
vious to  the  hearing  of  a  charge  against  tbe 
defendants,  another  charge  against  some  of  the 
defendants  had  been  heard  by  the  same  jostieea. 
The  defendants  were  represented  by  couosel  tad 
the  prosecuting  counsel  proposed  for  the  iske  oi 
convenience  that  the  evidence  of  three  ChineM 
witnesses,  which  had  been  taken  on  the  hearing  ff 
the  previous  charge,  should  be  read  and  admitttd 
as  evidence  against  the  defendants.  Oounsel  for  tlie' 


Digitized  by 


Google 


▼oi-  xvni. 


INDEX. 


817 


defendants  accepted  this  proposal,  and  thereupon 
the  evidence  was  admitted  by  the  justices: — 
Seldf  that  the  evidence  was  not  wron^ully 
admitted,  because  although  the  procedure  was 
irregular,  and  was  not  excused  by  necessity,  yet 
the  irregularity  was  slight  and  unattended  by  any 
onfair  consequences  to  the  accused,  and  was  not 
•aeli  a  failure  or  miscarriage  of  justice  as  to  con- 
stitute a  mis-trial.  Olebson  v.  Yee  Kbb  ;  Glbe- 
aoK  V.  Mow  Sasq 698 

OSNEBAL  LEGAOY-^Duty  chargeable  on 
property  devised    to    widow  —  Foreign  * 

assets 239 

See  Administhatiok  and  Psobate. 

OOVEKNHENT  GAZETTE— Sanction  of 
Governor  in  Council,  proof  of  -  662 
See  Health. 

OBAZING  ASEA— Lease  of— Consent  of 
Board  of  Land  and  Works— Illegality 
See  Land  Act.  1.371 

OXJARANTEE— Claim  for  interest  upon— 
Specially  indorsed  writ  -  -137 
See  Practice.    17. 

OUABANTEE  OF  THIBD  PEBSON- 

Secured  debt  —  Security  over  es*^ate  of 

respondent 634 

See  Inbolvenoy.    6. 

OUABDIAN  OF  INFANT  —  Right  of 
mother  to  appoint  -  -  -  483 
See  Mabbiaqe  Act. 

MBAI/m—HeaUh  Act  1890  {No.  1098;,  m. 
251,  256 — Bemoval  of  nightsoil^ Sanction  of 
Qovemor  in  Council,  proof  of. 2  The  Government 
Gazette  is  sufficient  evidence  of  the  existence  of 
the  sanction  of  the  Governor  in  Council,  given  in 
pursuance  of  the  provisions  of  sec.  251  of  Act 
No.  1098.  Where  a  place  has  been  provided  by 
a  council  with  the  sanction  of  the  Governor  in 
Council  for  the  reception  and  deposit  of  nightsoil, 
such  place  cannot  be  used  as  a  receptacle  for 
nightsoil  coming  from  all  places  wheresoever  pro- 
duced, but  its  use  must  be  limited  to  nightsoil 
coming  from  the  place  mentioned  in  the  sanction. 
Uox-LAND  V.  Hammond     ....    632 

2.  Notice,  eermce  of— Health  Act  1890 

{No.  1098),  98.  802  and  808.]  Notices  required 
for  the  purposes  of  any  Act  relating  to  the  public 
health  may  be  served  by  post,  by  registered  letter, 
addressed  to  the  place  of  business  or  the  residence 
of  the  person  to  whom  the  notice  is  addressed. 
GoxM  V.  Chapmah 626 

8.  Notice    to  form   streets — Form    of 

notice — Act  No.  1098,  sec.  23^— Plans  and  speci- 
fications, inspection  of—Fower  of  justices  to 
question  witnesses  qfter  close  of  case.']  The  word 
"premises"  in  sec.  234  of  Act  No.  1098  includes 


HEALTH— coM^'flitf^d. 

any  narrow  strip  of  g^und  which  abuts  upon  a 
street.  Although  a  notice  given  under  sec.  234  of 
Act  No.  1098  does  not  specify  the  manner  and 
levels  and  specifications  in  and  under  which  the 
work  is  to  be  carried  out,  yet  the  notice  will  be 
good  if  it  contains  an  intimation  that  the  levels 
and  specifications  according  to  which  the  work  is 
to  be  done  are  open  for  the  inspection  and  perusal 
of  the  owners  at  the  municipal  hall  at  all  days 
and  at  all  hours  fixed  for  the  municipal  hall  to  be 
open.  A  notice  under  sec.  234  of  Act  No.  1098 
may  be  addressed  to  all  the  respective  owners  of 
premises  abutting  the  street,  requiring  them  to 
form,  etc.,  the  street,  without  specifying  what 
particular  part  of  the  work  each  owner  is  to  do. 
Justices  have  power  at  the  close  of  the  whole  case, 
and  before  delivering  theii*  decision,  to  ask  any 
question  of  a  witness  which  either  the  prosecution 
or  defence  might  legitimately  have  asked.  Haines 
V.  The  Tbubtees  Ezeoutobs  and  Agbnct  Com- 
pany Limited  .    585 

HOLIDAYS— Bank  holidays— Notice  of  dis- 
honor— Time  ....  236 
See  Pbomissoby  Note. 

HUSBAND  AND  VTTE-E— Application  for 
payment  of  money  into  Court— Eusband  and  wife 
—Marriage  Act  1890  {No.  1166),  *.  111.]  In  an 
application  under  sec.  Ill  of  Act  No.  1166  for 
the  payment  of  money  into  Court  for  the  purpose 
of  enabling  the  petitioner  to  have  the  merits  of 
her  case  investigated,  it  is  necessary  for  the 
applicant  to  show  that  she  has  no  sufficient 
separate  estate  of  her  own,  and  further  to  prove 
circumstances  from  which  the  Court  can  gather 
what  will  be  a  sufficient  sum  to  enable  her  to 
have  the  merits  of  her  case  investigated.  Bone 
V.  Bone 248 

2.  Desertion— Marriage  Act  1890  {No. 

1166),  s.  74  (a) — Dissolution  of  marriage — 
Desertion  during  three  years  and  upwards — 
Cruelty  of  husband— Wife  leaving  home— Deser- 
tion of  husband — Subsequent  mutual  agreement — 
Suspension  of  cohabitation — Acts  of  husbandJ] 
Where  a  wife  leaves  a  husband  against  his  will, 
because  of  his  ci*uelty,  although  his  cruelty  may 
have  afibrded  her  a  good  excuse  for  so  doing, 
QuaerSf  whether  it  amounts  to  desertion  on  his 
part.  Where  cohabitation  ceased  by  desertion  on 
the  part  of  a  husband,  and  shortly  after  the  hus- 
band and  wife  agi'eed  that  they  should  temporarily 
live  apart: — Held,  that  while  such  agreement 
lasted,  the  desertion  could  not  be  held  to  be  con- 
tinued ;  but : — Semble,  if  during  such  temporary 
suspension  of  cohabitation  the  husband  should  be 
guilty  of  unequivocal  acts,  demonstrating  tliat  he 
had  taken  advantage  of  it  to  break  off  his  con- 
nubial relations,  and  had  in  fact  abandoned  his 
wife,  desertion  should  be  held  to  be  commenced 
from  the  time  of  the  commission  of  those  acts. 

NlILBON  V.  NSILBON  ....     208 
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HUSBAKD  AND  WIFlS-^iUinued.  '  HUSBAND  AND  WIFB—eontimmed, 


8.  Desertion — Marriage  Act  1890  (No. 

1166),  *.  74  (a)— Dissolution  of  marriage — 
Desertion  during  three  yewrs  and  upwards — 
Separation  deed — Improvident  deed —  Consent.'] 
Tlie  parties  were  married  in  1879,  and  about  a 
year  afterwards  the  wife  withdrew  from  cohabita- 
tion against  the  husband's  wish,  under  circum- 
stances sufficient  to  constitute  desertion.  After 
such  desertion  had  continued  for  about  four 
weeks,  the  petitioner  executed  a  deed  of  separation 
prepared  by  a  solicitor  under  the  wife's  instruc- 
tions, which  was  left  in  her  possession : — Held, 
that  although  the  deed  might  have  been  im- 
providently  executed  by  the  husbnud,  it  intimated 
to  the  wife  that  he  did  not  object  to  her'thence- 
forth  living  apart,  and  as  he  had  never  recalled 
such  consent,  or  told  her  he  would  not  be  bound 
by  the  deed,  or  requested  her  to  return  to  him 
after  its  execution,  it  was  effectual  to  terminate 
the  desertion.    Huhfhbisb  v.  Httmfhbiss    190 

4.  Dissolution  of  marriage — Marriage 

Act  1890  {No.  1166),  *.  74,  suh-s.  (ft).]  In  a 
suit  by  a  husband  against  a  wife  for  dissolution  of 
marriage  on  the  grounds  that  during  three  years 
and  upwards  the  wife  has  "been  an  habitual 
drunkard  and  habitually  neglected  her  domestic 
duties  or  rendered  herself  unfit  to  discliarge  them/' 
it  18  not  required  to  show  that  the  period  of  three 
years  during  which  this  conduct  took  place  came 
immediately  before  the  institution  of  the  suit; 
all  that  is  required  is  to  prove  that  this  conduct 
took  place  for  the  period  of  three  years,  when- 
ever that  period  took  place.      Hodgkinson  v. 

HODOKINBON 394 

5.  Dissolution  of  marriage — Marriage 

Act  1890  (No.  1166),  ss.  74  and  86— Adultery  of 
petitioner — Connivance  of  respondent  at  peti- 
tioner's adultery — Condonation  by  respondent  of 
petitioner's  adultery — Discretionary  harJ]  In  an 
undefended  suit  for  dissolution  of  marriage 
brought  by  the  wife  against  the  husband  on  the 
grounds  of  desertion,  habitual  drunkenness,  and 
cruelty,  these  grounds  were  proved,  but  it 
appeared  that  after  one  of  the  times  on  which 
the  husband  had  lefb  the  petitioner  without  the 
means  of  support,  she  had  gone  to  a  brothel  and 
lived  there  for  some  months  as  a  prostitute — 
that  her  husband  knew  of  this,  and  visited  her 
there  to  endeavour  to  get  from  her  money,  the 
proceeds  of  the  life  she  was  leading,  and  that 
subsequently  he  and  she  had  again  lived  together 
for  some  months  as  man  and  wife : — Held^  that  as 
the  husband,  who  was  the  person  wronged  by  her 
adultery,  connived  at  it,  and  afterwards  condoned 
it,  the  Court  should  not  exercise  the  discretion 
which  it  had  under  sec.  86  of  the  Marriage  Act 
1890  (No.  1166)  by  refusing  the  petitioner  the 
relief  asked.  Where  there  is  any  doubt  as  to  the 
date  on  which  a  marriage  took  place,  the  Court  in 
making  a  decree  nisi  for  dissolution  of  marriage 
will  not  require  the  date  to  be  inserted  in  the 
decree.    Hanlby  v,  HaiOiSY    -  -    646 


6.  DomieUr— Marriage   Act  1890   (No. 

1166),  «.  lAi^Desertedwife — JSusbandretiding  in 
Fictoria — Wife  resorting  to  Victoria  to  ohtaim 
divorce  —  Husband's  domicil — Wife^s  domieiL'] 
A  deserted  wife  who  resorts  to  Victoria  (where 
her  husband  has  resided  for  five  years),  with  tiie 
object  of  obtaining  a  divorce,  is  debarred  by  sec. 
74  of  the  Marriage  Act  1890  (No.  1166)*£(om 
obtaining  relief,  even  though  the  husband  has 
acquired  a  Victorian  domicil.  LosQ  o.  hosa    793 

7.  Domicilr— Marriage  Act   1890  (No. 

1166),  *.  74 — Dissolution  of  marriage — Domieil 
of  husband — Domicil  of  wife — Jurisdiction — 
Marriage  in  Victoria.']  The  parties  were  married 
in  Victoria  in  1872,  and  were  domiciled  and  lired 
in  Victoria  until  1884,  when  the  husband  aban- 
doned his  domicil  in  Victoria,  and  acquired 
another  in  New  South  Wales.  In  1886  he  left 
ins  wife  at  her  parents'  house  in  Hay,  New  South 
Wales,  to  seek  for  work,  and  she  had  never  seen 
him  since.  For  two  years  he  corresponded  with 
her,  sending  lier  small  sums  of  money.  His  lirt 
letter,  in  1888,  stated  that  he  was  going  to  Gr^ 
Range,  in  New  South  Wales.  He  subsequent^ 
went  to  Broken  Hill,  New  South  Wales.  In 
February  1890  the  wife  returned  to  Victoria, 
and  had  since  resided  there,  making  it  her  home^ 
and  earning  her  living  there: — Held,  that  the 
Court  had  no  jurisdiction  to  entertain  a  petition 
for  divorce  unless  the  petitioner  is  domiciled  in 
Victoria  at  tlie  time  of  the  presentation  of  tiie 
petition  i^Held  further,  that  the  fact  that  the 
marriage  was  celebrated  in  Victoria  did  not  affect 
the  question  of  jurisdiction : — Held  also,  that  the 
term  "  domiciled "  in  sec.  74  of  the  Marriags 
Act  1890  (No.  1166)  was  not  equivalent  to 
"resident,"  and  the  residence  of  the  wife  in 
Victoria  for  two  years  immediately  preceding  the 
marriage  did  not  make  her  a  ''domidled" 
person  within  the  meaning  of  the  section : — Held 
also,  that  a  wife  domiciled  in  another  countxy 
and  there  deserted  cannot  acquire  domicil  by 
coming  to  Victoria  to  reside.  Jacesox  «. 
jAomaoN 768 

8.  Jury^Divorce  Rules  1885,  r.  4ft— 

Husband  and  wife — Marriage  Act  1890  (No. 
1166),  *.  104r— Application  for  jury.]  In  an 
application  that  issues  of  fact  in  a  suit  for  judicial 
separation  be  tried  by  a  jury,  it  lies  on  t4ic 
applicant  to  show  that  the  case  is  a  proper  one  to 
be  so  tried.     Rbid  v,  Rhxd       -         -         -    490 

9.  Marriage  settlement — Marriage  Ad 

1890  (No.  1166)  *.  ^—Dissolution  of  marriege 
—  Variation  of— Power  of  appointment.]  An 
order  extinguishing  the  husband's  poww  of 
appointment,  given  by  marriage  settlement  to 
himself  and  his  wife  jointly  during  their  joint 
lives,  or  to  the  survivor  alone,  is  an  order  **  with 
reference  to  the  application  of  the  whole  car  a 
portion  of  the  property  settled"  within  the 
words  of  sec.  98  of  the   Marriage  Act  1S90 
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HUSBAND  AND  WIFB— continued. 

(No.  1166).  Where  by  marriage  settlement  of  the 
urife's  property  the  husband  and  wife  were  given 
a  joint  power  of  appointment  by  deed  during  their 
joint  lives,  and  a  power  of  appointment  by  deed 
or  will  was  given  to  the  survivor  in  favour  of 
the  children  of  the  marriage,  the  Court,  after  a 
final  decree  for  dissolution  of  marriage  obtained 
on  the  petition  of  the  wife,  ordered  the  marriage 
settlement  to  be  varied  so  as  t-o  give  tlie  wife  the 
lame  power  of  appointment  as  if  the  husband 
were  dead.     Lakolet  v.  Lanolet   -        -    712 

10.  Practice — Marriage  Act  1890  {No, 

1166),  t.  Ill — Divorce — Application  for  payment 
of  money  into  Court  for  inveatigaiion  of  peti' 
iioner's  ease.']  Applications  under  sec.  Ill  of  Act 
No.  1166,  for  payment  of  money  for  the  purpose 
of  enabling  the  petitioner's  proctor  to  investigate 
the  case  on  behalf  of  the  petitioner,  may  be 
made  to  a  judge  in  Chambers.  Bsnnetts  v. 
Bbknettb 131 

Purchase  in  name  of  wife — Presumption  180 

SeeMxTtniED  Women's  Pbopbety. 

ILLEaiTIMATE  OHILD. 

See  BaS'i  ABD. 

IMPBISONMENT  FOB  DlB^BT^Fr'audu- 
lent  Debtors  Act  1890  (No.  1100),  s.  22,  sub-s. 
(2) — Neglect  to  pay — Means  and  ability — Order 
of  commitment— Justices  Act  1890  (JNo.  1105), 
s.  147 — Amendment.']  An  order  of  commitment 
under  sec.  22,  sub-sec.  (2)  of  Act  No.  1100,  cannot 
be  made  upon  the  ground  alone  that  the  defendant 
has  n^lected  to  pay  the  debt;  it  must  be  founded 
opon  the  further  grounds  that  he  has  had  the 
means  and  ability  to  pay.  The  Court  will  not 
exercise  its  power  of  amendment  under  sec.  147 
of  Act  No.  1105,  unless  it  be  proved  clearly  to 
the  satisfaction  of  the  Court  that  sufficient 
grounds  were  proved  before  the  Court  below,  on 
which  that  Court  would  have  been  justified  in 
drawing  up  the  order  free  from  defect.  Watson 
V.  Rtan 198 

2.  Fraudulent  Debtors  Act  1890  (No. 

1100),  #.  22— Schedule  IV.,  Form  I.— Notice  to 
appear.]  Form  I.  of  Schedule  IV.  of  the  Imprison- 
meut  of  Fraudulent  Debtors  Act  1890  is  defective 
m  not  setting  out  a  day  on  which  the  debtor  is  to 
appear  in  answer  to  a  summons  issued  under  the 
provisions  of  sec.  22  of  the  Act.  Where  the  debtor 
does  not  appear  in  answer  to  a  summons  in  this 
form  no  order  of  commitment  can  be  made  against 
bim.    Gbio^  v.  Bennett       -        -        •    202 

8.  Transfers— Act  No.  1100,  #.  5,  subs. 

IV,  (o).]  Sub-sec.  iv.  (c)  of  sec.  5  of  the  above 
Act  applies  to  transfers  made  with  intent  to 
defraud  a  particular  creditor,  and  to  transfers 
voluntary  as  well  as  for  consideration.     McNally 

V.  Jack  (11  V.L.R.  740)  explained.  The  Com- 
xeboial  Bank  v,  Cullbt  .    406 


INCOBPOBATION     OF    COMPANY— 

Foreign  company — Evidence  of  incor- 
poration       633 

See  Company.    3. 

INFANT   AND    GUABDIAN— Right  of 

mother  to  appoint — Practice        -    483 
See  MABBiAaB  Act. 

INSOLVENCY— ^*«^me»«  by  creditor  of 
debt  after  sequestration  of  debtor*  s  estate  ^Notice 
— Right  to  prove.]  A  creditor  assigned  his  debt 
after  tlie  sequestration  of  his  debtor's  estate. 
No  notice  of  the  assignment  was  given  either  to 
the  debtor  or  to  his  trustee  in  insolvency  : — Held, 
that  the  creditor  assignor  could  prove  in  his  own 
name  for  the  amount  of  his  debt  against  the 
insolvent  debtor's  estate.  In  be  Wabben  &  Co., 
Expabtb  Gobdon 563 

2.   Fraudulent  preference— Act  1890  (Ao. 

1102),  *.  IZ— Effect  of  Act  on  pretdous  law- 
Debtor  hopelessly  insolvent  —  Knowledge  of 
creditor—  Pressure  by  creditor — Question  of  fact 
— Appeal  to  Full  Court.]  The  law  of  fraudulent 
preference  is  not  altered  by  the  Insolvency  Act 
1890  (No.  1102),  8.  78,  and  however  desperate 
the  circumstances  of  a  debtor  may  be,  the 
creditor,  although  he  knows  them  to  be  des- 
perate, is  not  debarred  from  pressing  for  payment. 
If  he  does  exercise  real  pressure,  and  payment  is 
made,  it  is  not  a  fraudulent  preference.  The  ques- 
tion whether  or  not  the  pressure  whs  real  pressure 
operating  on  the  mind  of  the  debtor,  is  a  question 
of  fact  for  the  judge  wbo  hears  the  case  to  deter- 
mine, and  the  Full  Court  will  not  interfere  with 
his  decision,  even  though  irom  the  suspicions 
circumstances  of  the  case  it  might  have  arrived 
at  a  different  conclusion,  unless  it  is  shown  that 
the  learned  judge  arrived  at  a  wrong  or  erro- 
neous conclusion.     Davbt  v.  Walkeb      -    175 

8.  Lunatic— Insolvency  Act  1890   (No. 

1102),  sec.  37,  sub-sec  8.]  Sub-sec.  8  of  sec.  87  of 
the  Insolvency  Act  1890  cannot  apply  to  a  lunatic. 
In  re  Bayldon  (2  Y.L.R.  (I.)  85)  distinguished. 
In  be  Opitz 35 

4. Order  nisi^Act  No,  1102,  *.  87  (viii.) 

— Act  of  insolvency — Failing  to  satisfy  a  judg- 
ment on  demand — Reasonable  time  for  satisfying.] 
Where  a  debtor  is  called  upon  by  a  sheriff's  officer 
to   pay  the  amount  of  a  judgment 
sec.  viii.  of  sec.  37  of  the  Insolvencx 
(No.  1102),  and  does  not  do  so,  a  reas 
must  be  allowed  before  presentation  oi 
for  sequestration  of  his  estate,  thong 
to  that  time  may  perhaps  be  waived  b; 
or  conduct  of  the  respondent  when  th( 
made.    In  be  Johnson    • 

5.  Practice — Insolvency  Act 

1102),  *.  37,  sub-sec,  V.—Time  wi\ 
petition  should  be  presented — Com^ 
time — Rules  under  the  Insolvency  Act 
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Bale  4  of  the  roles  under  the  InMolvency  Aet  1890 
onlj  applies  to  the  computation  of  tiime  in  cases 
where  such  time  is  prescribed  by  the  rules,  or  by 
the  practice  of  the  Court,  and  not  to  cases  where 
the  time  is  fixed  by  the  Act  itself.  By  sec.  37| 
sub-sec.  (v.),  it  is  provided  that  a  petition  for 
sequestration  under  that  section  must  be  pre- 
sented within  twelve  days  from  the  seizure.  The 
seizure  was  made  on  SOth  August,  and  the  petition 
was  presented  on  Monday,  12th  September:— 
Held,  that  the  petition  was  not  presented  within 
the  time  limited  by  sec.  87,  sub-sec.  (v.).  Ik  bb 
670 

e.  **  Secured  dehV'^Aet  No.  1102,  w. 

37,  67  (v.),  and  12i— Security  over  estate  of 
re^ondent—Tranefer  to  aetignee — Guarantee  of 
third  person,']  A  **  secured  debt "  in  sec.  37  of 
the  Ineolveney  Act  1890  (No.  1102)  means  a  debt 
for  which  the  petitioner  has  security  over  the 
debtor's  estate,  capable  of  being  handed  over  to 
the  assignee  or  trustee  for  the  benefit  of  all 
creditors  on  the  estate  being  made  insolvent.  A 
guarantee  for  a  debt  given  to  the  petitioner  by 
a  third  person  is  not  a  security  for  the  debt  within 
the  meaning  of  the  section.    In  bb  Whittlbs 

[684 

7. *' Secured  debt**— Act  A'o.  1102,  #.  37— 

Sequeetration— Petitioning  creditor' e  debt — Com- 
panp — Shareholder^  Power  to  deduct  debit  from 
dividend — Power  to  refute  trantfer,']  A  **  secured 
debt,"  in  sec.  37  of  the  IntoUency  Act  1890  (No. 
1102),  means  a  debt  in  respect  of  which  the  creditor 
holds  a  security  over  the  property  of  the  debtor, 
which  will  continue  to  be  held  by  him  after  seques- 
tration of  the  debtor's  estate,  unless  he  does  some 
act  giving  up  the  security.  A  member  of  a  com- 
pany in  liquidation  was  indebted  to  the  company. 
By  its  articles  of  association  power  was  given  to 
the  directors  to  deduct  from  the  dividend  payable 
to  any  member  all  moneys  that  might  be  due  by 
him  to  the  company,  and  also  to  decline  to 
register  a  transfer  of  shares  by  any  member 
indebted  to  the  company.  On  order  niti  obtained 
on  the  petition  of  the  company  for  the  sequestra- 
tion of  the  member's  estate: — Held^  that  the 
petitioning  creditor's  debt  was  not  a  "secured 
debt"  within  the  meaning  of  sec.  37  of  the 
Intolveney  Act  1890.    Ik  bb  Littlb  •        -    777 

8.  Security  for  debt—Act    No.  1102, 

*.  37  (v.) — Petition  for  eequettration — Act  of 
intolvency— Execution  levied  by  teizure — Valua- 
tion oftecurity.']  Where  execution  issued  against 
a  debtor  on  a  judgment  recovered  by  a  creditor 
has  been  levied  by  seizure,  the  creditor  has  a 
security  for  his  debt ;  but,  inasmuch  as  the  pro- 
perty levied  upon  passes  to  the  assignee  or  trustee 
of  the  debtor's  estate  upon  adjudication  of  seques- 
tration, the  creditor,  in  petitioning  for  the  seques- 
tration of  his  debtor's  estate  on  the  ground  that 
such  process  has  not  been  bond  fide  satisfied  within 


IN80I.VEN0Y— «oii<Jiifli€<2. 

four  days  of  seizure,  need  not  state  in  his  petitioo 
that  he  will  be  ready  to  give  up  such  security  for 
the  benefit  of  the  creditors  after  aiiyudication  of 
sequestration,  or  give  an  estimate  of  the  valoe  of 
his  security.  Ik  bb  Ebkkbdt,  Expabtb  Taitbb- 
SOK 


0.  —  Sequestration  before  tale  by  sheriff'- — 
Insolvency— No,  1102,  ss.  76, 77— Supreme  C&mri 
Act  1890  (^b.  1142),«.  10^— Foreign  attachment- 
Subsequent  sequestration  of  debtor's  estate,']  The 
plaintiff  (execution  creditor)  obtained  a  judgment 
against  a  debtor,  having  previously,  by  a  writ  of 
foreign  attachment,  attached  all  the  property  of 
the  debtor  in  the  hands  of  a  third  party.  The 
sheriff  levied  upon  this  property,  but  before  it 
was  sold  the  estate  of  debtor  was  placed  under 
sequestration.  On  interpleader  summons : — Held, 
that  the  fact  that  judgment  was  preceded  by  a 
writ  of  foreign  attachment  did  not  constitute  any 
exception  to  the  operation  of  sec  76  of  the  Jiuo/- 
veney  Act  1890,  that  the  plaintiff  was  not  entitled 
to  any  charge  or  security  upon  the  proceeds  of 
the  sale  of  such  property,  but  that  the  assignee  in 
insolvency  was  entitled  to  possession  of  the  goods 
free  from  any  charge  in  favour  of  the  pluntiff  for 
the  benefit  of  all  the  creditors.      Thomsok  «. 

SOHABEBB 404 

INSTBUMSNTS  iLGT—BiU  of  sale— Aet 
No.  1103,  ss,  134,  136— Notice  of  intenium  to 
file  bill  of  sale — Particulars  of  proper^  desorihed 
in  bill  of  sale  varying  from  those  in  notiee  of 
intention  to  file,]  A  notice  of  intention  to  file  a 
bill  of  sale  described  the  property  secured  thereby 
as  consisting  of  goods,  chattels,  etc.,  at  present  on 
certain  premises.  The  bill  of  sale  itself  also 
included  in  the  property  secured  thereby  not  only 
the  goods,  etc.,  on  the  premises  at  the  time  of 
making  the  bill  of  sale,  but  also  property  which 
might  be  afterwards  acquired  :--JZs2i;{,  that  as 
there  was  a  substantial  variance  between  the 
notice  and  the  bill  of  sale,  the  registration  of  the 
bill  was  bad,  and  a  daim  made  under  it  must  be 
barred.    Lyoks  v,  Gba.ham  •    491 

2.  Interpleader — Assignment  for   hem^ 

of  creditors— BUI  of  sale— Aet  No,  1108,  s.  132 
—  Non-execution  of  deed  of  assignuunt  by 
creditors  —  Employment  of  debtor  to  realise 
estate — Debtor  allowed  to  remain  in  possession 
of  property,]  By  a  deed  of  assignment,  executed 
by  a  debtor  in  insolvent  circumstances^  the 
trustee  was  empowered  to  make  payments  out 
of  the  estate  to  all  the  creditors  who  should 
execute  the  deed.  All  the  creditors  who  chose  to 
sign  were  enabled  to  take  advantage  of  the  deed : — 
Held,  that  this  was  an  assignment  for  the  benefit 
of  creditors  within  the  meaning  of  sec  132  of  Aet 
No.  1103.  Under  a  deed  of  assignment  for  the 
benefit  of  creditors  the  trustees  may  be  empoweied 
to  employ  the  debtor  at  a  salary  or  fisir  remunera- 
tion for  supervising  the  carrying  out  the  trosts  of 
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the  deed.  Under  a  deed  of  aasi^ment  the  debtor 
may  be  allowed  to  retain  poeseseion  of  part  of 
his  property,  and  it  is  not  neceeaary  that  all  the 
debtor's  property  should  be  asitigned  to  avoid  the 
necessity  of  registering  the  deed  as  a  bill  of  sale. 
A  trust  to  pay  sohedided  creditors  and  all  others 
who  should  by  reasonable  evidence  satisfy  the 
trustee  that  they  were  at  the  date  of  the  deed 
entitled  to  have  been  included  as  creditors,  with 
power  for  the  trustee  to  inquire  into  and  insist 
apon  such  proof  as  he  might  deem  reasonable  in 
support  of  any  debt  aUeg^  in  the  schedule  to  be 
due,  is  not  a  trust  for  the  benefit  of  all  the 
creditors.  In  re  Wiedeman  (6  y.L.B.  (I.)  82) 
followed.  A  deed  of  assignment  containing  a 
release  of  debts  on  the  part  of  the  creditors  who 
were  expected  to  sign  such  deed  has  no  efibct  until 
and  unless  it  has  been  executed  by  one,  at  least, 
or  more  of  the  creditors.    Bbbstok  o.  Dokaldbon 

[808 

8.   Statute  of  Frauds— No.  1108,  #.  208 

— Parol  agreement  to  lease  a  house  for  five  years 
— AUtration  of  premises  as  agreed — Part  per^ 
formance — Unequivocal  acts — Acts  admitting  of 
eompensation."]  Part  performance  to  take  the  case 
oat  of  the  Statute  of  Frauds  must  consist  of  an 
unequivocal  act  referable  to  some  agreement  in 
relation  to  the  land, ».«.,  of  such  a  nature  that  if 
stated  it  would  infer  the  existence  of  some  agree- 
ment relating  to  the  land,  in  which  case  parol 
evidence  may  be  given  to  show  what  the  agreement 
was.  Acts  easily  admitting  of  compensation  may 
yet  amount  to  such  part  performance  as  will 
enable  the  Court  to  enforce  a  parol  contract.  In 
an  action  for  specific  performance  of  an  agreement 
for  a  lease  for  five  years,  it  was  proved  that  A  had 
verbally  agreed  to  let  and  B  to  hire  a  house  for  a 
term  of  five  years  at  a  fixed  rent,  on  condition  that 
A  should  re-paper  one  of  the  rooms  of  the  house 
with  paper  to  the  taste  of  B's  wife,  and  should 
remove  from  B's  then  residence  his  hall  lamp  and 
water-heating  machine  and  refit  them  in  A's 
house.  A  re-papered  the  room  and  removed  and 
refitted  the  lamp  and  heating  machine  as  agreed: 
— Seldf  that  these  acts  done  bv  A  were  acts  of 
part  performance  sufficient  to  teike  the  case  out  of 
the  Statute  of  Frauds,    Eautmak  v,  Miobabl 

[375 

Absolute  transfer — Possenion  given  -    335 

See  Bill  ov  Salb. 

Notice  of  intention  to  file  bill  of  sale — 

Particulars  to  be  stated  in  notice  303 
See  Bill  of  Salb.    2. 

INTENTION  TO  FILE  BILL  07  SAXE 

— Particulars  to  be  stated  in  notice — 
Consideration  ....  303 
See  Bill  op  Salb.    2. 

INTEBEBT—Claim  for->Banker's  accountr- 
Particulars — Special  indorsement  800 
See  Pkactiob.    18. 


INTEREST— Mm^MMMi. 

Guarantee — Specially  indorsed  writ 

See  Pbaotiob.    17. 


137 


Claim  for — Specially  indorsed  writ    -    667 

See  Pbacticb.    20. 

^  Claim  for— Specially  indorsed  writ — Final 

judgment U 

See  Pbaotiob.    16. 

Specially    indorsed    writ — Final   judgment 

See  Pbaotiob.    16.  136 


Specially  indorsed  writ 
See  Pbaotiob.    19. 


673 


Promissory    note — Claim    for — Liquidated 

damages— Specially  indorsed  writ     319 
See  Pbaotiob.    18. 

INTEBPLEADEB— Assignment  for  benefit 
of  creditors — Bill  of  sale  •  -  208 
See  Ikstbuments  Aot.    2. 

Notice  of  intention  to  file  bill  of  sale — 

Variation  between  notice  and  bill  of  sale 
^      See  Ikstbumbnts  Act.  [491 

INTEBPBETATION  OF  STATUTES— 

Qeneral  Act  inconsistent  with  special  Act 
See  ExFLOBiYBS  Aot  1885. 


INTEBB0GAT0BIES-2>^a»»^  of  5/.— 
''Rules  of  the  Supreme  Court  l&Mt''— Order 
XXX/.,  rr,  25,  2&— Several  defendants— Dis- 
pensing  with  payment — Discretion — Fractice,"]  A 
plaintiff  who  brings  an  action  against  several 
defendants  in  respect  of  separate  as  well  as  ioiut 
causes  of  action,  where  the  defendants  ha^e 
severed  in  their  defences,  and  appeared  by 
different  solicitors,  is  not  entitled  to  deliver 
interrogatories  to  the  defendants  without  paying 
the  sum  of  52.  into  Court  in  respect  of  each  set 
of  interrogatories.    Yomra  o.  Tdbnbb      -    460 

2.  Objection  to  answer  on  ground  that 

answer t  tend  to  criminate — Editor  qf  newspaper,"] 
A  judge  must  decide,  when  objection  is  taken  to 
answer  an  interrogatory  on  the  ground  that  it 
may  tend  to  incriminate  the  person  answering, 
whether  in  his  opinion  the  question  may  have 
such  a  tendency.  Eoper  v.  Williams  (6  A.L.T.  65) 
followed.    A2a>EBS0N  O.  DOUGLAB  &  CoMFAirr      5 

INTESTACY  —  Next  of  kin  — Curator  — 
Administration  ....  643 
See  Pbaotiob  Pbobatb.    6. 

INTESTATES  AOT  1864  —  (ilTo.  280) — 
Will  construction — WiU  made  before  Act — Death 
after  Act— At  what  time  construed — Alteration 
in  law  of  succession — "By  descent" — JSusband 
acquiring  interest  in  wift^s  property,"]  Ten 
days  before  the  "Intestates  Act  1864*'  (No.  230) 
was  passed,  and  thirty-eight  before  it  came  into 
operation,  a  testator  devised  real  estate  to  the  use 
of  trustees  in  trust  for  his  sister  during  her  life, 
and  Bubject  thereto  to  the  use  of  the  person  or 
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INTESTATES  AOT  ISM^-coniinued. 

persons  wlio  at  ber  decease  would  be  entitled 
thereto  by  descent  in  case  she  bad  died  seized 
thereof  in  fee  simple  b j  purchase  and  intestate ; 
and  he  bequeathed  his  personal  estate  to  three 
other  of  his  sisters  and  the  survivors  or  Bunrivor, 
but  if  none  of  them  survived  him  he  directed  that 
his  personal  estate  should  be  divisible  amougst  the 
next  of  kin  of  such  three  sisters  living  at  the  time 
of  his  decease  (exclusive  of  any  husband)  in  a 
course  of  distribution  according  to  the  Statutes. 
The  testator  died  about  eighteen  months  after  the 
coming  into  operation  of  the  Act  without  having 
altered  his  will  :—ffeld,  that  the  testator  and  his 
advisers  must  be  taken  to  have  known  of  the 
alteration  made  in  the  law,  and  having  left  the 
will  unaltered,  must  be  considered  as  having 
intended  it  to  take  effect  according  to  the  new 
law,  and  that  therefore  the  persons  entitled  to  the 
real  estate  on  the  death  of  his  first-named  sister 
were  ber  husband  and  children : — Held  further^ 
that  the  words  "by  descent'*  were  to  be  taken  as 
having  been  used  in  their  technical  sense,  as 
signifying  acquisition  of  property  by  opera^on  of 
law  as  distinguished  from  acquisition  of  property 
by  the  act  of  the  parties.  A  husband  now  acquires 
an  interest  **by  descent*'  in  his  wife's  property 
on  her  death  intestate.    Gbmicbll  v.  Gbicmell 

[781 

JUDGMENT    SIGNED    BY   JUDGE— 

Expinition  of  term  of  office — Initials  of 
judge — Practice  -  -  -  -  327 
See  County  Couet. 

^URY — Application  for  in  probate  suit — Fit 
cause  for  trial  by  jury  ■  -  -  1 
See  Administration. 


Direction  to  as  to  damagfes — Evidence 
See  NEaLiGSNOS.    2. 


417 


Trial  by — Building  contract — Exparte  ap- 
plication for— Trial  by  judge  -  583 
See  PsAOTiOB.    6. 

Trial  by—"  IHvorce  Sulee  1885/*  r.  46  490 
See  Husband  and  Wipb.    8. 


Trial  by — Practice — Order  tUei 
See  Practice  Probate.    7. 
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JUSTICES  OF  THE  TBAQB-^  Service  of 
eummone—Jueticee  Act  1890  {No,  1105),  s.  23, 
svh-tee,  {!)— "Place  of  hunneee,"^  By  sec.  23 
of  Act  No.  1105  it  is  provided  that  "  every  sum- 
mons shall  be  served  at  least  seventy-two  hours 
before  the  hearing  thereof  by  a  member  of  the 
police  force  or  other  person  upon  the  person  to 
whom  it  is  so  directed  by  delivering  a  true  copy 
thereof  to  such  person,  or  by  leaving  the  same 
with  some  other  person  apparently  of  the  age  of 
sixteen  years  or  upwards  for  him,  at  his  last  or 
most  usual  place  of  abode  or  of  business."  The 
defendant  was  charged  with  having  sold  lottery 
tickets.    Upon  the  hearing  of  the  summons  the 


JUSTICES  OF  THE  ^BADB-comUmued, ' 

defendant  did  not  appear,  and  proof  was  giren 
that  a  true  copy  of  the  summons  had  been  left 
for  the  defendant  with  a  person  apparently  of  the 
age  of  sixteen  years  and  upwards,  at  64  Little 
Bourke  Street,  where  the  defendant  bad  been 
previously  seen  employed  in  the  business  of  eelluig 
lottery  tickets : — Held,  per  Hioinbotham,  CJ., 
and  Hood,  J.  (Williams,  J.,  dieeeniieiUe),  thai 
such  service  was  a  sufficient  compliance  with  the 
provisions  of  sec.  23 : — Per  Hioinbothax,  CJ^ 
and  Hood,  J.  (Wiluaicb,  J.,  dUeenliemUy 
**  Place  of  business  "  in  sec  23  is  not  confined  to 
the  place  of  business  belonging  to  the  defendant 
himself  under  his  control.    Nixon  v.  Ah  Foci: 

[in 

Orders  to  review— Full  Court  -        -    358 

See  Practiob.    7. 

Practice — Power  to  question  witness  at  eloae 

of  case 585 

See  Health.    8. 

LAND  AOT — Lease  of  grating  area — Ho. 
812,  es,  82,  38  (2),  and  bS—Attignment  of  Uaae 
eubjeet  to  content  of  Board  of  Land  and  Worke — 
Written  consetU — Consent  previous  to  registra- 
tional llegalitg.']  The  pUuntiff,  who  was  the 
holder  of  a  lease  of  land  under  sec  32  of  "  J%e 
Land  Act  1884"  (No.  812),  containing  oovenanta 
in  accordance  with  the  regulations,  including  a 
covenant  against  assigning  without  the  previons 
consent  of  the  Board  of  Land  and  Works  signified 
in  writing,  entered  into  a  written  agrreement  to 
sell  the  same  to  the  defendant  "subject  to  the 
consent  of  the  Lands  Department,"  and  <»  the 
same  day  both  signed  an  application  to  the  Bosrd 
of  Land  and  Works  for  its  sanction  in  writing  to 
the  transfer.  The  application  was  forwaided  to 
the  Lands  Department  and  subsequently  tlie 
Board  of  Land  and  Works  gave  its  consent  in 
writing,  and  an  indorsement  was  placed  on  the 
lease  by  the  Office  of  Titles  stating  that  the  defen- 
dant was  then  the  registered  proprietor  of  the 
lease,  but  the  Lands  Department  did  not  in  writ- 
ing give  its  consent : — Held,  that  as  a  fact,  so  hi 
as  the  Lands  Department  bad  anything  to  do  with 
the  matter,  it  had  consented,  and  that  the  want 
of  a  written  consent  could  be  and  was  waived,  as 
the  transaction  was  completed  through  and  by  the 
various  depsrtments  acting  for  the  Crown  with 
full  knowledge,  and  that  so  far  as  the  defendant 
was  concerned  this  would  be  an  answer  even  if 
there  were  no  written  consent : — Held  also,  ^t 
by  the  term  "Lands  Department,"  the  partiei 
meant  to  signify  the  officials  having  control  of 
these  matters,  and  under  that  name  the  Board  of 
Land  and  Works,  the  only  body  whose  consent 
was  material,  was  meant: — Held  further,  that 
even  if  the  consent  of  the  Lands  Department 
were  required,  that  consent  might  be  g^ven  by  the 
Board  of  Luid  and  Works,  as  by  see.  11  of  the 
Public   Works  Act  1890  all  matters  ooncenuog 
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LAND  AOT— continued. 

public  lands  are  to  be  considered  by  that  Board: — 
MMJkriher,  that  as  the  assignment  was  of  no 
effect  till  it  was  registered,  and  the  registration 
was  after  the  consent  of  the  Board  of  Land  and 
Works,  there  was  no  breach  of  the  covenants  and 
no  illegality  in  contravention  of  sec.  88,  sub-sec.  2, 
and  of  the  regulations — that  the  transfer  of  the 
lease  which  was  effected  by  registration  was 
perfectly  l^al,  and  there  was  nothing  wrong  in 
agreeing  to  sign  or  in  signing  a  form  of  transfer 
prior  to  registration  and  subject  to  consent. 
BowBN  V.  Wbatteh 371 

2.  No,  812,  M.  27  (8),  (10),  (18),  29,  68 

—Patioral  lease — SeeumpHon  of  land  by  Crown 
for  mining  purpotee — Pagftnent  of  fees  on  applica- 
Uon  for  selection — Order  in  Council  ultra  vires,'] 
By  a  lease  dated  the  1st  July  1890,  and  issued 
under  sec  21  of  the  <*  Land  Act  1884^"  the  peti- 
tioner became  lessee  from  the  Crown  of  a  pastoral 
allotment  for  the  term  and  on  the  conditions 
therein  specified.  The  lease  contained  a  condition 
as  prescribed  by  sec.  27,  sub-sec.  8,  and  providing: 
**  Her  Majesty,  her  heirs  and  successors,  may  at 
any  time,  and  from  time  to  time  during  the  said 
term,  resume  possession  of  any  part  or  parts  of  the 
land  hereby  demised  which  may  in  the  opinion 
of  the  Governor,  with  the  advice  aforesaid,  be 
required  for  the  purposes  of  water  supply,  etc. 

or  for  mining  purposes."    On  the 

1st  of  September  1890  the  petitioner  lodged  an 
application,  under  sec.  29  of  the  Land  Act  1890 
(sec.  29  of  the  **Land  Act  1884  ")>  in  the  form 
prescribed  by  regulations  made  under  the  Act.  to 
select  820  acres,  portion  of  the  allotment.  On^he 
lame  day,  but  at  a  later  hour,  possession  of  the 
whole  allotment  was  resumed  for  mining  purposes 
by  order  of  the  Qt)vemor'in  Council,  purporting 
to  be  made  under  the  above  condition  in  accord- 
ance with  sec.  27,  sub-sec.  8.  Petitioner,  on  the 
26th  September  1890,  tendered  to  the  proper 
officer  the  proper  amount  of  money  in  support  of 
his  application  to  select,  but  in  consequence  of  the 
Order  in  Council  the  money  was  not  accepted. 
The  petitioner  then  presented  a  petition,  under 
the  Crown  Remedies  and  Liabilities  Act  1890, 
alleging  that  the  Order  in  Council  was  null  and 
void,  inasmuch  as  the  same  was  ultra  vires,  and 
that  the  petitioner  was  entitled,  upon  payment  of 
820^.,  to  a  grant  in  fee  simple  of  the  land  which 
he  applied  to  select: — Seld,  that  the  Governor, 
having  power  under  the  prescribed  condition  of 
the  lease  contained  in  sec^27,  sub-sec.  8,  to  resume 
any  part  or  parts  of  the  land  demised  from  time 
to  time,  had  also  power  to  resume  the  whole  at 
once,  and  that  the  Order  in  Council  was  valid :  — 
Bield  also,  that  on  application  to  select  under  sec. 
29  of  the  Land  Act  1890,  the  payment  of  11,  per 
acre  is  a  condition  precedent  to,  or  concurrent 
with,  the  right  to  select,  and  unless  there  be  either 
payment,  or  readiness  and  willingness  to  pay,  no 
right  to  select  exists.  Hood,  J.  (17  y.L.B.  8), 
affirmed.    Savdbb  v.  The  Qubbst        -       -    36 


LANDLORD     AND    TENANT— Attorn- 
ment— ^Tenancy  created  by  deed  of  mort- 
•  gage — Specially  indorsed  writ       -    133 
See  MoBTaAOOB  abd  Mobtgagbb.   2. 

LANDS  COMPENSATION  —  Practice  — 
Lands  Compensation  Act  1890  (No.  1109)— m.  9, 
80,  31 — Compensation  to  be  fixed  by  jury — Issue 
— AmouiU  of  claim.']  Where  either  party  proceeds 
under  sec.  81  of  Act  No.  1 109  to  have  the  question 
of  compensation  tried  by  a  jury  by  means  of  an 
issue,  the  claimant  is  not  bound  by  the  amount  of 
his  original  notice  of  claim,  and  may  claim  in  the 
issue  any  sum  he  thinks  he  is  entitled  to.  Bybnb 
V,  Thb   ViOTOBiAK  Railways  Commissiokbbs 

[671 

LAND  TAX — Classification — Liability  to  pay 
land  tax  prior  to  classificcUion — "  The  Land  Tax 
Act  1S77"— Land  Tax  Act  1890  (No.  1107).] 
Prior  to  the  28th  August  1888  the  defendant 
company  became  the  proprietor  of  an  estate  in 
land  of  sufficient  area  and  value  to  constitute  a 
'*  landed  estate  "  within  the  meaning  of  the  Land 
Tax  Acts  1877  and  1890.  This  estate  was  not 
classified  under  the  provinons  of  the  Land  Tax 
Acts  until  the  14th  November  1890.  The  Crown 
claimed  that  the  defendant  was  liable  to  pay  the 
land  tax  on  the  estate  for  the  period  prior  to  the 
classification  during  which  the  land  was  of  the 
required  area  and  value  to  constitute  a  "  landed 
estate  " : — Held,  that  the  land  did  not  become  a 
**  landed  estate "  prior  to  classification,  and  that 
therefore  there  was  no  retrospective  liability  on 
the  defendant  to  pay  land  tax  on  the  land  prior 
to  the  time  at  which  it  had  been  valued  and 
classified  under  the  provisions  of  the  Land  Tax 
Acts,  The  Qubsn  v,  Thb  Bucelet  Swamp 
Estate  Company  Limited      -       -       -    657 

LAND  USED  FOB  PUBLIC  PUB- 
POSES — Crown  grant  subject  to  re- 
striction— ^Kates — Valuation  -  85 
See  LooAL  Ooybbkmbnt.    2. 

LAPSED  aiPT— Charity  ceasing  to  exist— 
Compromise  on  behalf  of  charity  -  553 
See  Will, 

LEGAL    PBOFESSION    PBAOTIOE— 

Act  No,  1216,  ss,  10,  11 — Admission  of  solicitors 
qualified  elsewhere  than  in  Victoria — Qualifica" 
tionsfor  admission  to  practise  as  barristers  and 
solicitors.]  Solicitors  who  have  been  admitted  to 
practise  in  any  part  of  Her  Majesty's  dominions 
other  than  Victoria  are  not  entitled  to  admission 
as  barristers  and  solicitors  in  Victoria,  under 
sec.  11  of  Act  No.  1216,  unless  they  prove  to 
the  satisfaction  of  the  Court  thai  they  have 
obtfuned  a  qualification  equal  to  the  standard 
prescribed  by  sec.  11,  and  also  that  all  the 
qualifications  (where  there  are  more  than  one) 
governing  the  admission  of  solicitors  in  that  part 
of  Her  Majesty's  dominions  where  they  hare 
been  admitted  are  equal  to  the  standard  prescribed 
by  sec.  11.    IK  be  Eebut  ;  Ik  bb  Ltitoh   -    315 
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LIOENSIN(^  ACT  — (iTo.  1111),  *.  26  — 
Meaning  of  the  ward  "township** — Moadtide 
victualler* 9  HoenseS]  In  gee.  26  of  the  lAcenting 
Act  1890  the  word  "township"  must  be  inter- 
preted according  to  its  popular  meaning)  and  not 
as  meaning  a  portion  of  territory  which  has  been 
proclaimed  a  township  under  the  Land  Act,  A 
certain  place  consisted  of  two  houses  and  a 
mechanics'  institute : — Held,  by  the  Full  Court, 
affirming  the  decision  of  Holroyd,  J.,  that  the 
licensing  magistrates  were  right  in  deciding  that 
this  place  was  not  a  township  within  the  meaning 
of  the  word  in  sec.  25  of  the  Licensing  Act  1890, 
and  that  therefore  a  roadside  victualler's  license 
might  be  granted  for  such  place  under  the  pro- 
visions of  the  above  section.    The  Qubbn  o.  Bell 

[450 


Certiorari  taken  away- 
See  Cebtiorabi. 


-Effect  of      -    456 


LIMITATIONS,  STATUTE  OF— Adminis- 
trator taking  possession  of  land — Trustee 
fcr  heir  at  law  ....  356 
See  Real  Propeety  Act. 

LOCAL  GOVERNMENT— Q^e  o/pro/if 
—Act  No.  1112,  ».  bl— Shires  Statute  {Ho.  358), 
s.  ^b— "Local  Government  Act  1874"  {No,  506), 
s.  54 — Councillor  concerned  in  profit  in  contract 
with  council — Rule  nisi  to  oust  such  councillor.  | 
In  the  Shires  Statute  (No.  858),  sec.  46  provides 
— "  No  person  who  shall  hold  any  office  or  place  of 
profit  under,  or  in  the  gift  of,  the  council  of  any 
shire,  or  be  concerned  or  participate  in  anywise 
in  any  contract  with  such  council,  or  in  the  profit 
thereof,  or  of  any  work  to  be  done  under  the 
authority  of  such  council,  shall  be  capable  of  being 
or  continuing  a  councillor  of  the  shire."  The 
"  Local  Government  Act  1874"  (No.  506),  sec.  54 
(re-enacted  in  sec.  51  of  the  Local  Government 
Act  1890)  provides — "No  person  holding  any 
office  or  place  of  profit  under,  or  in  the  gift  of, 
the  council  of  any  municipality,  or  concerned  or 
participating  in  the  profit  in  or  of  any  contract 
with  any  municipality,  or  in  or  of  any  work  to  be 
done  under  the  authority  of  any  such  council, 
shall  be  capable  of  being  or  continuing  a  coun- 
cillor of  the  municipality": — Held,  that  in  the 
alteration  of  the  former  by  the  latter  section,  the 
-Legislature  intended,  instead  of  casting  incapacity 
upon  persons  who  were  either  concerned  or  partici- 
pated in  a  contract,  or  in  the  profits  of  any 
contract,  to  limit  the  incapacity  to  interest  in  the 
profits.  The  defendant  councillor  was  a  member 
of  a  syndicate  which  owned  a  quarry.  With  this 
syndicate,  and  to  the  defendant's  knowledge,  a 
shire  contractor  made  a  contract  to  obtfun  stone 
from  them  at  a  certain  price.  The  contractor  sold 
some  of  this  stone  to  the  council  in  accordance 
with  contracts  with  the  council,  the  acceptance  of 
which  contracts  the  defendant  had  proposed : — 
Held,  that  the  defendant,  who  proposed  the  accept- 
ance of  these  contracts,  waa  not  concerned^  and 


LOCAL  aOVEBNMENT--c<w^Mi««2. 

did  not  participate,  in  the  profit ;  and  a  dediioii 
discharging  a  rule  nisi  to  oust  tha  defendant 
upheld.     Wbbb  v,  Sykbs  •        -        •        •      13 

2,  Rateable  froperiy^Aet   No.  1112, 

ss.  246,  2AA— Valuation  of  rateable  properijf— 
Land  used  for  public  purposes — Crown  gragA 
subject  to  restrictions  —  Mates  —  Hypotketieel 
tenant."]  Certain  land  was  held  by  the  trustees 
and  council  of  the  Royal  Agricultural  Sodefy 
under  a  Grown  grant  to  the  trustees  and  thdr 
heirs  "in  order  to  provide  a  site  for  the  show 
yards  of  the  National  Agricultural  Society  of 
Victoria  for  holding  shows  for  the  instruction  of 
our  subjects  and  people."  There  was  a  condition 
in  the  g^nt  that  the  land  and  buildings  should  be 
at  all  times  maintained  and  used  as  and  for  the 
show  yards  of  the  society,  in  accordance  with 
regulations  to  be  made  by  the  Governor  in  Counei], 
and  for  no  other  purpose  whatsoever.  It  was 
further  provided  the  Crown  should  have  power  to 
re-enter  if  the  trustees  should  permit  or  suffer 
the  land  or  premises,  or  any  part  thereof,  to  be 
used  for  or  applied  to  any  other  than  the  purposei 
before  set  out,  or  to  become  out  of  proper  repair, 
or  should  alienate  or  attempt  to  alienate  in  fee 
simple,  or  for  less  estate  or  interest,  the  land  eo 
demised  to  them.  The  trustees  were  empowered, 
subject  to  the  approval  of  the  Governor  in  Council, 
to  make  regulations  for  '*  the  collection  and  reoeipt 
by  such  trustees  of  tolls,  entrance  fees,  or  other 
chaises  for  entering  in  or  upon  such  lands,  or  any 
specified  part  or  parts  thereof."  The  trustees 
wei«  precluded  by  the  grant  from  making  any 
profit  out  of  the  occupation  of  the  land.  The 
trustees  were  rated  by  the  town  coundl  of  Essen- 
don  in  respect  of  this  land  at  1,600^.  per  annum. 
At  the  hearing  of  the  appeal  brought  by  the 
trustees  at  the  Court  of  General  Sessions,  it  wis 
admitted  that  the  land  was  rateable,  and  that 
1,5002.  was  the  fair  annual  value  of  the  land. 
The  town  valuer,  in  his  evidence,  stated  that  other 
land  in  the  vicinity  was  valued  at  800^  an  acre^ 
but  that  in  view  of  the  restrictions  placed  upon 
the  trustees  as  to  the  use  of  this  particuhur  Isod 
he  had  valued  it  at  400/.  an  acre.  The  trustees 
put  in  evidence  the  printed  balance-sheet,  and  ibo 
proved  that  the  society  got  no  income  from  sheds 
or  exhibits  after  the  shows.  The  Court  of 
General  Sessions  allowed  the  appeal,  and  redneed 
the  rate  to  Is  x^  Held,  upon  appeal  to  the  Full 

Court  [HlGINBOTHAM,Q«J.,  HOLBOYD,  WlLLUMB, 

a'Beckbtt,  Hosgeb,  and  Hood,  JJ.1,  that  upou 
the  evidence  the  Court  of  General  Sesuons  vis 
right.  Disneg  v.  WilUamftown  (16  y.L.B.  S9) 
approved  : — Per  Hioivbothak,  C.J.  Oocnpiers 
of  land  under  a  Crown  grant,  who  are  restricted 
by  the  conditions  of  the  grant  from,  deriving  any 
profit  from  the  occupation  of  the  property,  are  not 
subject  to  be  rated  at  more  than  a  nominal  rate  in 
respect  of  the  property.  Under  sec  248  of  Act 
No.  1112  it  is  the  net  annual  Talne^  and  not  tlM 
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net  annttal  income,  that  has  to  be  ascertained  for 
the  purpose  of  rates.  Tk€  Tnutees  of  'the  Vic- 
iorian  Rifle  Association  y.  Williamstovm  (16 
V.L.R.  251)  approved  :~PerHoLEOTD,  J.  Under 
sec.  248  of  Act  No.  1112  the  valuer  has  to  com- 
pnte  what  rent  the  hypothetical  tenant  wonld 
probably  give,  supposing  such  tenant  could  deal 
with  the  profits  from  the  land  as  he  deemed  fit. 
The  Trustees  of  the  Victorian  Rifle  Association  v. 
Williamstoum  (16  V.L.R.  251)  dissented  from :— 
Per  WrLLiAMS  and  a'Bbokett,  J  J.  Land  held 
under  a  grant  from  the  Crown,  imposing  condi- 
tions and  restrictions  upon  the  use  thereof,  but 
from  which  revenue  may  be  raised,  though  such 
revenue  must  be  applied  solely  to  the  purposes  of 
the  trust,  cannot  be  said  to  have  no  annual  value 
for  the  purposes  of  rating,  and  some  method  of^ 
calculation  analogous  to  that  provided  by  sec.  248 
of  Act  No.  1112  must  be  resorted  to  for  the  pur- 
pose of  fixing  the  rate.  The  Trustees  of  the 
Victorian  Rifle  Association  v.  Williamstoton  (16 
V.L.R.  251)  dissented  from:— Per  Hodges,  J. 
The  Trustees  of  the  Victorian  Rifle  Association 
V.  WiUiamstoum  (16  V.L.R.  251)  dissented  from : 
— Per  Hood,  J.  To  arrive  at  the  net  value  of  the 
land  it  must  be  considered  with  all  its  natural  and 
statutory  advantages  and  disadvantages.  In 
valuing  land  for  the  purpose  of  rating  under 
sec.  248  of  Act  No.  1112,  the  substantial  question 
to  be  considered  is — What  would  the  property 
bring  in  the  open  market  burdened  with  the 
conditions  in  the  Crown  grant?  Property  subject 
to  the  conditions  and  restrictions  of  this  Crown 
grant  has  no  marketable  value,  and  the  rate  should 
be  fixed  at  the  nominal  sum  of  Is,  The  Trustees 
of  the  Victorian  Rifle  Association  v.  Williamstovm 
(16  y.L.R.  251)  approved.    The  Tbustbbs   of 

TH>  ROTAL  AOBICULTV&AL  SOOISTY  V,  MATOB, 
STC,  OT  ESSBNDOK 85 

JaVNATIO-^  Contract  with  lunatic  —  Inade- 
quacff  of  consideration — Unfair  contract.']  A 
contract  entered  into  with  a  lunatic  by  a  person 
who  does  not  know  or  suspect  him  to  be  a  lunatic 
cannot  be  avoided  on  the  ground  merely  of  the 
inadequacy  of  the  consideration.  To  set  aside 
■ach  a  contract  there  must  have  been  some  fraud, 
imposition,  or  over-reaching  on  the .  part  of  the 
person  seeking  to  uphold  the  contract,  or  some 
evidence  to  show  that  the  contract  was  not  fairly 
made.    Tbsicills  v,  Bbnton    -        -        -    607 


Insolvency  of— No  1102,  s.  37,  sub-s.  8 
See  Iksolybkot.    8. 


35 


LUNATIC  TBT7STEE— Petition  to  appoint 
new  trustee — Service  on  lunatic  •  280 
See  Tbttsts  Statute. 

ICAIKTENANOE  OBDEB^Corroboration 
of  mother's  oath — Evidence  -  -  67 
See  Babtabd. 


MABINE  ACT— (iVo.  1166),  «.  177,  183, 
sub'Sec.  (2) — Service  of  report  on  preliminary 
inquiry— -Cancellation  of  certificate— Default  in 
navigation  —  Oross  misconduct  —  Evidence  Act 
1890  (No,  1088),  *.  63Statement  by  icitness 
before  Marine  Court  —  Certiorari,  ground  for 
quashing  proceedings  upon.]  By  sec.  177  of  Act 
No.  1165,  it  is  provided  that  no  certificate  shall 
be  cancelled  or  suspended  unless  a  copy  of  the 
report  or  of  the  preliminary  inquiry  or  a  statement 
of  the  case  upon  which  the  formal  investigation 
is  ordered,  has  been  fbmished  to  the  owner  of  the 
certificate  before  the  commencement  of  the  formal 
investigation.  An  investigation  was  held  into  the 
circumstances  of  a  collision,  at  which  B.  was 
present  as  a  witness,  and  to  which  he  was  a 
party,  and  at  the  investigation  the  representa- 
tive of  the  Marine  Hoard,  in  accordance  with  the 
rules,  stated  the  questions  upon  which  the  opinion 
of  the  Marine  Board  was  desired,  and  these  ques- 
tions were  fully  answered.  A  copy  of  these 
answers  of  the  judgment  of  the  Court  was  served 
upon  B : — Held,  that  the  service  of  the  copy  of  the 
answers  and  the  judgment  of  the  Court  was 
sufficient.  By  sec.  183  of  Act  No.  1165,  the 
Court  of  Marine  Inquiry  is  authorised  to  hold 
formal  investigations  into  charges  of  misconduct, 
and  if  the  conduct  is  of  a  g^ross  nature,  the  cer- 
tificate may  be  cancelled  or  suspended.  Default 
in  navigation  may  be  g^oss  misconduct  within  the 
meaning  of  sub-sec.  2  of  sec.  183  of  Act  No.  1165. 
A  person  charged,  under  sec.  183  of  Act  No.  1165, 
is  a  competent  witness  to  give  evidence  on  his  own 
behalf.  Upon  an  investigation,  under  sec.  183  of 
Act  No.  1165,  the  Court  refused  to  allow  B.,  a 
party  to  the  proceedings,  to  be  sworn  as  a 
witness  and  to  give  evidence  on  his  own  behalf, 
but  permitted  him  to  make  a  statement,  which  he 
did: — Held,  the  writ  not  being  taken  away  by 
the  Statute,  and  the  proceedings  appearing  to  be 
regular  upon  the  face  of  them,  that  the  refusal  to 
swear  B.  as  a  witness  was  no  more  than  an  error 
or  mistake,  and  did  not  take  away  the  jurisdiction 
of  the  Court  to  adjudicate  ujwn  the  investigation, 
and  afforded  no  ground  for  quashing  the  proceed- 
ings upon  certiorari.     Ik  bb  Bbll   -         -       55 

2.  No,  1165,  *.  183  —  Charge  of  mis- 
conduct—Evidence  Act  1890  {No.  1088),  *.  53— 
Competent  witness — Certiorari — Want  of  Jurvt- 
diction — Refusal  to  hear  evidence.]  A  charge  of 
misconduct  under  sec.  183  of  Act  No.  1165  is  not 
a  charge  of  an  indictable  offence,  nor  of  an  offence 
punishable  on  summary  conviction,  and  the  person 
so  charged  is  a  competent  witness  on  his  own 
behalf.  Where  the  writ  of  certiorari  has  not 
been  taken  away  by  Statute,  it  may  be  granted 
either  because  there  has  been  a  total  want  of 
jurisdiction,  or  because  there  has  been  an  irregu- 
larity in  the  exercise  of  jurisdiction.  The  Court 
of  Marine  Inquiry,  in  the  prosecution  of  a  captain 
on  the  charge  of  misconduct,  under  sec.  183  of 
Act  No.  1165,  refused  to  allow  the  captain  to 
give  evidence  on   oath   on  his  own  behalf,  but 
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permitted  him  to  make  a  statement: — Seld  (revers- 
ing Hood,  J.),  that  the  refusal  to  allow  the  captain 
to  give  evidence  on  oath  was  a  ground  for  granting 
a  writ  of  certiorari.  In  bb  Bbu.,  Expabtb  Thb 
MaBIVB  BoaBD  07  ViCTOBIA     -         -         -     432 

HABBIAGE  ACT— (No.  1166),  s.  40- 
Chiardian  of  property  of  infant — Riffht  of  mother 
to  appoint — Procedure  where  infant  is  poeeeeaed 
of  larffe  property^  Sec.  40  of  the  Marriage  Act 
1890,  empowering  the  mother  to  appoint  a 
guardian  of  an  infant  when  the  father  is  dead, 
applies  only  to  a  guardian  of  the  person,  and  not 
to  a  guardian  of  the  property  of  an  infant. 
Wliere  an  infant  is  possessed  of  property  of  con- 
siderable magnitude,  an  application  to  appoint  a 
guardian  of  the  property  of  the  infant  should 
not  be  made  by  summary  procedure,  but  in  a 
more  formal  way,  such  as  by  institutiug  a  suit  and 
making  the  infant  a  ward  of  Court.  Ik  bb 
MoCbaokbn 483 

ICABBIAGE  AND  MATRIMONIAL— 

See  HusBAKD  and  Witb. 

MABBIAGE  IN  VIOTOBIA-DomicU— 

Dissolution    of    marriage — Jurisdiction 
See  HuBBAWD  and  Wipe.    7.        [766 

MABBIAGE  SETTLEMENT-^-Variation 
of— Dissolution  of  marriage  -     712 

See  HuBBAin)  and  Wivb.    9. 

MABBIED  WOMEN'S    PBOPEBTY— 

Act  No.  1116,  ss,  Z  and  4,  (2)— Appeal  to  Full 
Court — Queetion  of  fact^JPurchaee  in  name  of 
stranger— ReeulHng  trust — Purchase  in  name  of 
wife — Evidence  of  intention — Married  woman — 
Acceptance  of  trust — Proof  of  separate  estate.'] 
An  appellant  who  appeals  on  questions  of  fact 
from  the  decision  of  a  judge  sitting  without  a  jury 
hAs  to  satisfy  the  Full  Court  convincingly  and 
conclusively  that  the  inferences  of  fact  which  the 
learned  judge  has  drawn  are  not  only  wrong,  but 
entirely  erroneous.  Where  a  purchase  is  made  in 
the  name,  not  of  a  stranger,  but  of  a  wife  or 
other  near  relative,  there  is  a  presumption  that  a 
provision  was  intended  which  rebuts  the  resulting 
trust  to  the  person  who  advances  the  purchase 
money;  but  this  presumption  is  only  a  circumstance 
of  the  evidence,  and  may  be  rebutted  by  evidence 
showing  the  purchaser's  intention  when  he  paid 
the  money.  A  wife  may  be  declared  to  be  a 
trustee  of  lands  for  the  assignee  of  her  husband's 
insolvent  estate,  and  ordered  to  execute  transfers 
and  conveyances  thereof,  without  proof  that  she 
has  separate  estate.     Sheffabd  v,  Pbvolasb 

[180 

MASTER  AND  SERVANT— Negligence  of 
fellow  servant — Defect  in  plant  -  388 
See  Employbbs  Act. 


MEDIOAIi  ACT— (ifo.  1118).  s.  ll—MMeei 
or  surgical  name  or  title — OeuUstJ]  The  term 
'*  oculist "  may  be  a  medical  or  gurgical  name  or 
title  within  the  meaning  of  sec  11  of  Act  No.  1118. 
Habdib  v.  SnrGLBTON      ....    200 

MEMORANDUM      OF     COMPANY- 

Agreement  to  form  company — Articles, 
delegation  of  power  to  frame  •  515 
See  CouFAJXY, 

MINES  AOT—Aet  1890.(^0.  1120),  ss.  801, 
303 — Mining  on  private  property — Lease  from 
owner  of  land — Lecue  from  Crown — B^ht  of 
owner  under  original  le<ue  —  TrespassJ]  An 
owner  of  land  granted  a  lease  in  1881,  for  mining 
purposes,  for  a  period  of  twenty-one  yean,  prior 
to  the  passing  of  **  The  Mining  on  Private 
Property  Act  1884,"  No.  796  (the  Mines  Act 
^1890,  No.  1120);  the  leasee,  in  1885,  obUined  a 
Crown  lease,  under  Act  796,  for  the  term  of  eleven 
years.  By  sec.  11  of  the  Act  No.  796,  it  is  pro- 
vided that  the  granting  of  the  Crown  lease  ^'diall 
not  as  between  the  parties  to  any  such  lease" 
(referring  to  private  leases  not  under,  the  Act) 
"  interfere  with  any  of  the  pro^sions  of  the  said 
lease."  The  lessee  committed  breaches  of  covenants 
contained  in  the  lease  of  1881,  and  the  owner 
therefore  determined  that  lease  and  re-entered 
pursuant  to  the  powers  therein  given.  The  lessee 
subsequently,  during  the  existence  of  the  Crown 
lease,  came  upon  the  land  and  removed  certain 
machinery :  the  owner  then  brought  an  action  far 
trespass  against  the  lessee : —  ffeld,  affirming 
judgment  of  Hodges,  J.,  that  the  plaintiff  was 
entitled  to  recover,  notwithstanding  that  the  tenn 
of  the  Crown  lease  had  not  expired.    Cabboll  «. 

WOOLDBIDGB 363 

MINING  COMPANY—''  The  Mining  Com- 
panics  Act  1871'*  (Jfo.  409),  ss.  54  and  56- 
Companies  Act  1890  (No.  1074),  ss.  309  (5)  and 
247,  s.  248 — Nonliability  company — Non-payment 
of  call — Foffeiture  of  shares — CcM  made  hg 
unqualified  directors — Qualifieation  of  direeton 
— Forfeiture  ofdirectoti*  shares — Redemption  of 
shares — De  facto  directors — Conversion  of  pro' 
perty — Measure  of  damage^.']  Shares  in  a  no- 
liability  company  become  absolutely  forfeited  on 
the  expiration,  without  payment,  of  fourteen  dayi 
from  the  day  on  which  a  call  is  made  payable,  Mid 
the  subsequent  redemption  of  the  shares  under 
sec.  56  of  "  The  Mining  Companies  Act  1871 " 
(No.  409),  does  not  vest  the  shares  ah  iniiio  so  as 
to  avoid  the  forfeiture  but  merely  creates  a  new 
right  in  the  shares  from  the  time  of  redemption. 
The  articles  of  association  of  a  no-liability  com- 
pany registered  under  '*  The  Mining  Companies 
Act  1871 "  (No.  409),  provided  that  the  company 
should  be  under  the  management  of  a  bosri  of 
directors  "  consisting  of  five  shareholders,  each  of 
whom  shall  hold  and  continue  to  be  the  holder 
and  registered  in  the  books  of  the  company  for  at 
least  one  hundred  shares"  and  provided  tiiat 
certain  persons  named  ''shall  be  the  first  board 
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ti  directon  of  the  said  company,  and  shall 
eontinue  in  office  antil  the  general  meeting  of  the 
company  to  he  held  in  January  1879."  That  at 
that  meeting  "the  whole  of  the  directors  sliall 
retire  from  office  and  dve  directors  be  elected  to 
fill  the  vacancies,  and  such  directors  shall  continue 
in  office  until  the  next  general  meeting  of  the 
company,  when  the  two  members  of  the  board 
of  directors  for  whom  the  fewest  votes  were 
recorded  shall  retire  from  office  and  the  new  board 
of  directors  shall  continue  in  office  until  the  next 
general  meeting  when  the  three  senior  members  of 
ihe  said  board  shall  retire  from  office,  and  at  the 
next  general  meeting  of  the  company  the  two 
■enior  members  shall  retire  from  office  and  so  on, 
the  three  senior  members  and  the  two  senior 
members  retiring  alternately.  Provided  that  any 
director  absenting  himself  without  leave  of  the 
hoard  from  five  consecutive  meetings  of  the 
directors  shall  forfeit  his  office  and  another 
Erector  be  elected  in  his  place.  Provided  also 
that  any  director  may  vacate  office  by  sending  in 
his  resigpiation  to  the  manager,  and  if  any  director 
shall  resign  or  refuse  to  act  in  his  office,  or  have 
his  estate  sequestrated  for  the  benefit  of  his 
creditors,  or  die,  or  be  appointed  to  any  office  or 
place  of  profit  under  the  company,  or  be  concerned 
or  participate  in  the  profits  of  any  contract  with 
the  company,  then  and  .in  every  such  case  any 
meeting  of  the  directors  at  which  a  quorum  shall 
be  present  shall  have  power  to  appoint  any  share- 
holder, not  at  such  time  a  director,  in  the  place 
and  stead  of  such  director  so  resigning,  refusing, 
dying,  or  having  his  estate  sequestrated  as  afore- 
said, until  the  next  general  meeting  of  the 
company.**  "The  powers  of  the  directors  shall 
not  cease  or  be  suspended  so  long  as  the  same 
shall  consist  of  a  sufficient  number  of  members 
to  form  a  quorum."  "  Three  directors  shall  form 
a  quorum,  and  shall  have  and  exercise  all  the 
powers  and  authorities  vested  in  the  board  of 
directon :" — Held^  that  the  directors  who  had  not 
paid  the  calls  on  their  shares  at  the  expiration  of 
fourteen  days  from  the  time  when  they  were  made 
payable  ceased  to  be  shareholders,  and  under  the 
above  articles  ceased  to  be  directors;  and  the 
subsequent  payment  of  their  calls  did  not  reinstate 
them  as  directors.  At  th^  meetings  of  directors  at 
which  the  69th,  60th,  and  Gist  calls  were  made 
there  was  not  a  sufficient  quorum  of  directors  who 
had  paid  previous  calls  within  fourteen  days  of 
the  time  when  they  were  made  payable,  but  400 
shares  held  by  a  shareholder  were  foifelted  for 
non-payment  of  those  calls,  and  sold.  On  action 
by  the  shareholder  to  recover  the  shares,  or  in 
the  alternative  for  damages : — Seld,  that  the  calls 
were  badly  made  and  the  plaintiff's  shares  could 
not,  in  the  absence  of  any  provision  in  the  articles 
validating  the  acts  of  de  facto  as  distinguished 
from  dejure  directors,  be  legally  forfeited: — Held 
J^HhWf  that  the  action  was  in  the  nature  of  an 
action  for  conversion  of  property,  and  that  the 
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plaintiff  was  entitled  to  recover  400  shares  in  the 
company,  if  the  company  could  appropriate  or 
purchase  and  register  in  the  names  of  the 
plaintiffs  the  same,  notwithstanding  that  since 
forfeiture  they  had  immensely  increased  in  value, 
but  that,  failing  that,  the  measure  of  damages  to 
which  the  plaintiff  was  entitled  was  the  value  of 
the  shares  at  the  time  of  forfeiture : — Srnnble^  per 
Williams,  J.  The  measure  of  damages  in  an 
action  for  conversion  of  property  is  the  value  of 
the  property  at  the  time  of  conversion,  unless 
special  damage  arising  from  the  wrongful  act  is 
proved  i—SembUy  per  Williams  and  Uolroyd, 
J  J.  The  words  ^*to  be*'  in  sec.  248  of  the 
Companies  Act  1890  (No.  1047),  have  been  in- 
serted by  error.  Haddow  v.  Thx  Dues  Company 
No  Liability 155 

MINING  ON  PBIVATE  PBOPBBTY— 

Lease  from  owner — Lease  from  Crown — 

Trespass 363 

See  MiKBS  Act. 

MINING  PT7BP0SES— Resumption  of  land 
by  the  Crown — Pastoral  lease — Order  in 

Council 36 

See  Lakd  Act.    2. 

MINISTER  OF  THE  OBOWN— Refusal 
to  produce  document — Public  policy 
See  Dbvamation.  [408 

MISOONDXTOT  AS  MASTEB—Competent 
witness— Charge  of  misconduct  -  432 
See  Mabikb  Act.    2. 

MISBEPBESENTATION— Prospectus    by 
provisional  directors — Action  for  calls 
•  by  company         -        -         -        -    557 
See  CoMFAinr.    4. 

miBTAKE'- Statute  of  Frauds^  Contract 
relating  to  land^Written  instrument — Mutual 
mistake  —  Unilateral  mistake  —  Rectification  — 
Specific  performance  of  rectified  instrument."]  In 
the  absence  of  mutual  mistake,  the  Court  will  not 
rectify  or  vary  a  written  instrument  on  the  ground 
that  the  plaintiff  entered  into  it  under  a  mistake, 
unless  the  error  was  induced  by  some  statement 
or  conduct  of  the  defendant  -.—Semble,  tliere  is  no 
general  rule  that,  where  there  has  been  a  unilateral 
misteke,  a  Court  of  Equity  will  not  reform  an 
instrument  which  the  Statute  of  Frauds  requires 
to  be  in  writing,  and  then  enforce  specific  per- 
formance of  it,  6.^.,  where  the  plaintiff  has  been 
drawn  into  executing  it  by  a  mistake  as  to  its 
contente,  wilfully  induced  by  the  defendant,  and 
has  fully,  or  even  in  great  part,  performed  what, 
owing  to  such  mistake,  he  conceived  to  be  the  con- 
tract, the  Court  has  reformed  the  instrument,  and 
compelled  the  defendant  to  perform  his  part  of  it 
in  the  sense  in  which  the  plaintiff  understood  it. 
Chamberlain  v,  Thobkton      -  -    192 
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MIStTAXE  OF  FACT—Money  paid  under— 
Knowledge  of  receiver  of  mistake — 
Notice  or  demand  -  -  -  24 
See  MoNBY  Paid. 

MONET  PAID— IfoiMy  paid  under  miHake 
of  fact — Notice  of  demand^  The  plaintiff  and 
others,  who  were  the  owners  of  property  atjyoining 
a  road,  petitioned  the  defendants,  a  municipality, 
to  take  over,  proclaim,  and  make  the  road;  the 
defendants  resolved,  upon  the  consideration  of  the 
petition,  to  comply  with  the  petition  upon  the 
petitioners  paying  half  the  costs  of  such  work ; 
the  proportion  of  the  plaintiff's  share  towards  such 
expenses  was  made  out  and  sent  to  him  by  the 
defendants,  and  be,  under  the  belief  that  the 
defendants  intended,  and  were  willing  to  carry  out 
the  whole  work,  paying  the  other  half  of  the 
expenses  out  of  the  municipal  funds,  sent  a  cheque 
for  his  share.  The  defendants  received  the  con> 
tributions  from  the  plaintiff  and  the  other  property 
holders,  and  expended  the  same  in  making  the 
road  as  far  as  such  contributions  would  go ;  they 
took  over  the  road,  and  had  it  proclaimed,  but, 
although  several  years  had  elapsed,  they  never 
completed  the  road,  and  never  apportioned  any 
of  the  municipal  funds  for  that  purpose.  The 
plaintiff  then  brought  an  action  for  money  had  and 
received,  to  recover  back  his  proportion  of  the 
contributions.  No  demand  was  made  for  the 
return  of  the  money  before  action.  The  contract 
made  with  the  defendants  was  one  which  the 
defendants,  as  a  municipality,  had  no  power  to 
make  : — Keld,  that  as  the  money  was  paid  under 
a  mistake  of  fact,  and  as  the  defendants  knew  of 
the  mistake,  the  pklntiiT  was  entitled  to  maintain 
this  action  without  any  previous  demand  for  pay- 
ment.    Peck  v.  Hawthobn,  Mayos,  etc.,  op 

[24 

MOBTGAGOB  AND  MOBTGAGEE— 

Exercise  of  power  of  sale — Tender — Instruments 
Act  1890  (No,  1103),  s,  210.]  The  plaintiff  lent 
to  a  gold  mining  company  the  sum  of  350/. 
secured  by  a  mortgage  of  the  company's  plant. 
The  plaintiff  also  held  the  bonds  of  the  defendants 
(the  directors  of  the  company)  as  collateral  secu- 
rity for  payment  of  the  said  360/.  The  company 
made  default,  and  the  plaintiff  then  exercised  his 
power  of  sale,  but  the  contract  of  sale  was  not 
enforceable  as  it  was  not  in  writing.  After  this 
sale  had  been  effected,  but  before  it  was  completed, 
the  mortgagor  tendered  the  sum  secured  by  the 
mortgage  to  the  plaintiff,  but  the  plaintiff  refused 
the  tender  on  the  ground  that  it  was  too  late, 
as  he  had  then  found  a  pmrchaser.  Afterwards, 
through  no  default  of  the  plaintiff,  but  by  the 
fault  of  the  company  mortgagor,  the  sale  went 
off.  The  plaintiff  then  sued  the  defendants  on 
their  bonds,  and  the  defendants  pleaded  as  an 
answer  to  the  plaintiff's  claim  the  tender  by 
the  mortgagor,  and  refusal  to  accept  it  by  the 
plaintiff: — Held  (a*Beckbtt,  J.,  dissentiente), 
that  the  tender  was  too  late,  that  although  the 
contract  of  sale  was  not  enforceable, .  yet    the 
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property  passed  by  it*  that  it  was  a  valid  nle  of 
specific  chattels,  and  the  defendants  were  not 
discharged  by  the  tender  from  the  obligations  on 
their  bonds.     WiLUAXSOir  v,  Tait    •        -    648 

2.  Practice— -'' Mules  of  the  Supreme  Court 

1884"— Or<i«-  III.,  r.  6  (F,)-'Speeially  indorsed 
unit — Action  hy  mortgagee  against  mortgagorfor 
possession  of  land — T^aneg  created  hg  deed  of 
mortgage — Attornment — Landlord  and  tenant — 
Order  XIV.,  r.  1.]  Wliere,  by  a  mortgage  deed, 
the  mortgagor  attorns  to  the  mortgagee,  the 
mortgagee  is  entitled,  upon  default  being  made, 
to  specially  indorse  his  writ  within  the  provisioDs 
of  Order  111.,  r.  6  (F.),  for  the  recovery  of  the 
land.    Patbrsok  v.  McCabthy         -        -    133 

Discharge  of  mortgage — Consent  of  mort- 
gagee to  sue  ....  727 
See  Tbaksfbb  of  La»d. 

MUTUAL  MISTAKE— Unilateral  mistake- 
Specific  performance  of  rectified  instm- 
ment — Statute  of  Frauds  •  -  193 
See  Mistake. 

NEGLIGEKOE  —  Conlrihuiorg  negligence-- 
Passenger  in  railway  carriage — Evidence.^  A 
passenger  travelling  by  rail  put  his  head  out  of 
the  carriage  window  for  some  reason  not  explained 
in  evidence.  An  open  door  of  a  train  passing  in 
the  opposite  direction  sti-uck  him  on  the  head  and 
killed  him.  In  an  action  brought  by  the  adminis- 
trator of  the  deceased  against  the  Bailways  Com- 
missioners the  jury  found  that  the  deceased  did 
not  act  negligently  in  putting  his  head  out  of  the 
window,  and  that  the  door  of  the  passing  train 
was  left  open  by  the  negligence  of  the  defendants' 
servants,  and  a  verdict  was  given  for  the  plaintiff. 
Upon  appeal,  and  a  motion  for  new  trial : — Per 
HraiKBOTHAM,  C.J.  The  act  of  the  deceased  in 
putting  his  head  out  of  the  window  of  the  carriage 
m  which  he  was  travelling  was,  though  a  voluntaiy 
act,  not  an  unlawful  one  ;  and  as  he  was  wholly 
ignorant  of  the  negligent  act  of  the  cairiei's 
servants  in  leaving  the  door  of  the  passing  train 
open,  was  not  such  an  act  as  would  disentitle  his 
representatives  from  maintaining  an  action  for 
negligence  against  the  carrier: — Per  Holbotd,  J. 
The  carrier's  contract  to  carry  a  passenger  safely 
and  securely  is  not  conditional  t)n  the  passenger's 
keeping  the  whole  of  his  body  within  the  body  of 
the  carriage  in  which  he  is  travelling :— Per 
Willi  A1C8,  J.  If  a  passenger  chooses  to  do  an  act 
outside  the  carriage,  which  may  be  dangerous,  he 
does  that  act  at  his  own  risk,  unless  he  has  been 
induced  or  invited  to  do  that  act,  or  is  excused 
from  doing  that  act  by  reason  of  some  inducement, 
conduct,  or  default  of  the  defendants  :—iW 
HiaiiTBOTHAH,  C. J.,  and  Holboyd,  J.  The  fiiet 
of  the  door  being  open  at  the  time  and  place  of 
the  accident  was  sufficient  evidence  of  negligence 
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on  the  part  of  the  defendants  to  launch  the 
plaintifTs  case,  and  the  case  conld  not  have  been 
withdrawn  from  the  jnry.  Kino  v,  Victobian 
Railways  CoioasBioiniBS      -       •       -    250 

d.  Damage* — Assessment  of  damages  by 

jury,  direeiion  as  to — Evidence.']  In  an  action 
for  injnrieB  canaed  by  the  negligence  of  the  defen- 
dants, the  plaintiff  is  entitled  to  receive  iiill  com- 
pensation for  all  pecuniary  loss,  past  and  future, 
but  the  jury  should  be  directed,  in  assessing  the 
damages  in  respect  of  future  pecuniary  loss,  to  take 
into  consideration  all  the  contingencies  connected 
with  the  probable  duration  of  the  plaintiff's 
injuries  and  all  the  uncertainties  which  attach  to 
and  are  involved  in  the  chances  and  accidents  of 
his  future  life,  and  as  to  future  loss  that  the  com- 
pensation is  to  be  a  present  equivalent.    MoDadb 

V.  HOBKIBB 417 

Defect  in  plant — Proximate  cause  of  acci- 
dent   388 

See  Ehfloyebs  Act. 

Notice  of  action — Sufficiency  of-        -     331 

See  NoTiCB  OP  Action. 

NEW  TRIAL — Verdict  against  evidence— 
Beport  of  judge — Practice — Testamentary  ca- 
pacity.'] In  a  motion  for  new  trial,  on  the  gpround 
that  the  verdict  was  against  the  weight  of  evidence, 
the  Court  of  Appeal  has  a  right  to  consult  the 
primary  judge  as  to  whether  he  was  satisfied  with 
the  findings  of  the  jury.  Tlie  Court  of  Appeal  ii 
not  bound  by  the  opinion  of  the  primary  judge  ns 
to  the  findings  of  the  jury,  but  has  still  to  consider 
whether  there  was  evidence  in  the  case  of  such  a 
nature  that  a  jury  of  reasonable  men  could  not, 
or  ought  not  to,  have  arrived  at  a  conclusion  in 
favour  of  the  respondent.    McMbcean  «.  Aitebn 

[45 

County  Court  judge  ordering — Appeal  from 

oi-der 245 

See  Appeal  fbom  Cofnty  Coubt. 


NIGHTSOIL  —  Removal  of 
Governor  in  Council  - 
See  Health. 

NOTICE— Service  of— Post  - 
See  Hkalth.    2. 


■  Sanction    of 

•       -    662 
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NOTICE  OF  AXySHO^—Eailways  Act  1890 
{No,  1135),  *.  119 --  Sufficiency  of—  Whether 
notice  clearly  and  explicity  set  forth  ^*  nature  of 
intended  action  and  cause  thereof."]  The  notice 
of  action,  in  pursuance  of  sec.  119  of  the  Railways 
Act  1890,  set  forth  that  the  plaintiff  intended  to 
issue  a  writ  agninst  the  defendants,  for  that  the 
defendants,  on  the  20th  day  of  January  1890,  by 
their  negligence  or  by  the  negligence  of  their 
servants,  inflicted  personal  injuries  upon  the  plain- 


NOTICE  OF  AXyaOlSt—wmtimMsd. 

tiff  to  the  damage  of  the  said  plaintiff  of  1,000/. 
At  the  trial  it  was  contended  by  the  defendants 
that  this  notice  was  insufficient,  as  it  was  not  in 
compliance  with  the  provisions  of  sec.  119  of  the 
JRailmays  Act,  which  provided,  inter  alia,  that 
"such  notice  shall  clearly  and  explicitly  set  forth 
the  nature  of  the  intended  action  and  the  cause 
thereof."  The  learned  judge  held  the  notice  insuffi- 
cient, and  the  plaintiff  was  nonsuited.  Upon  a 
motion  for  a  new  trial  on  the  ground  that  the 
learned  judge  was  wrong  in  holding  the  notice 
insufficient:— JGr0/({,  that  the  primary  judge  was 
right,  and  that  the  notice  was  insufficient.  Tliat 
the  notice  did  sufficiently  set  forth  tlie  nature  of 
the  intended  action,  but  did  not  clearly  and 
explicitly  set  forth  the  cause  thereof,  and  motion 
for  a  new  trial  refused.    Miliani  v.  Victobian 

BaILWATS  COICHIBSIOKEBS  •  -  •      331 

NOTICE  OF  DISHONOB  —  Banks  and 
Currency  A  ct  1890 — Bank  holidays  236 
See  Pbovibboby  Note. 

NOTICE  OF  INTENTION  TO  FILE 
BILL  OF  SALE— Particulars  to  be 
stated  in  notice — Consideration  -  303 
See  Bill  of  Sale.    2. 

NOTICE  TO  FOBM  AND  PAVE— Street 
— Contents  of  notice  -  -  -  585 
See  Health.    3. 

OFFICIAL   LiaiTIDATOB  —  Costs   of— 

Taxation—Notice        -        -        -     670 
See  CpMPANY.     10. 

OBDEBS  TO  BEVIEW— Orders  of  justices 
— Orders  of  courts  of  petty  sessions  358 
See  Pbactice.    7. 

OBIGINATING  SUMMONS— Appeal  from 
order  in  Chambers — Time  for  appeal- 
ing       621 

See  Pbactice.    8. 

0T7STEB  FBOM  OFFICE  — Shire  coun- 
cillor— Interest  in  profits  -  -  13 
See  Local  Qoyebbmbnt. 

PAMPHLETS— Compilations-  from  public 
registries  -  -  .  .  .  525 
Sie  COPTBIOT. 

PABTICT7LABS  IN  SLANDEB  AC- 
TION—Not  to  be  filed  as  part  of  the 

pleadings 3 

See  Dbfaication.     2. 

PABTIES— Objection  for  want  of  parties- 
Time  to  take  objection  -  -  772 
See  Pbactice.    9. 

PABTNEB8HIP— Interest  in  assets  of— Dntj 
See  Pbobatb  Ditty.  [589 
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PABT  PEBVOBaCAN0E--A«ate<»o/JhNMlf 
— Unoqniyoeal  acts  ...  375 
See  IirsTBUMEFTS  Act.    3^ 

PASTORA.I<  LEASE— ResniDption  of  land 
by  Crown — Order  in  Council  -  36 
See  Land  Aot.    2. 

PAYMENT  INTO  COTTBT  —  Innuendo 
beyond  nataral  meaning  of  the  words — 
Denial  of  liability  ...  3 
See  Dbfakation.    2. 

PEBIODICALS— Daily  and  weekly  issue  of— 
Piracy 626 

See  COFYBIGHT. 

PEHjujkY — Evidence  given  coram  non  Judice 
See  Cbimikal  Law.    2.  [469 

PETTY  SESSION— Orders  of— Order  to 
review — Single  judge  -  -  -  358 
See  Pbaoticb.    7. 

If'L'EtADllXQ— Practice — Incoiknstent  counter- 
claim.']  The  plaintiff  sued  the  defendant  for 
breach  of  an  agreement.  The  defendant  in  his 
defence  denied  that  he  was  a  party  to  the  agree- 
ment, and  then  in  his  counterclaim  alleged  that  if 
he  was  a  party  to  the  agreement,  which  he  denied, 
there  had  been  a  breach  of  such  agreement  by 
the  plaint!  fF,  and  he  claimed  damages  for  such 
breach: — ffeld^  that  the  counterclaim  was  not 
inconsistent,  and  should  not  be  struck  out  as 
embarrassing.  Pbninsulab  aitd  Obibntal  S.N. 
Co.,  Thb,  t>.  Bbitkbll     ....    680 

POSTPONEMENT  OF  SALE— Executors 
discretion  to  sell  and  convert  -  386 
See  Will.    6. 

POWER  OF  SALE— Tender— Sale  by  mort- 
gagee          649 

See  MoBxaAaoB  autd  Mobtgagbb. 

PBAOTIOE  —  Affidavite  —  "  Rules  of  the 
Supreme  Court  1884i'*— Order  XXXVIII.,  r.  6— 
Supreme  Court  Act  1890  {No.  1142),  *.  ^—Affi- 
davits sworn  in  New  South  Wales — Commissioner 
for  taking  affidavits  out  of  Victoria—Evidence 
of  authority.']  An  affidavit,  purporting  to  be 
sworn  out  of  Victoria  before  a  commissioner  for 
taking  affidavits  in  New  South  Wales,  cannot  bo 
read  in  proceedings  in  this  Court  unless  there  is 
some  evidence  to  show  that  the  person  before  whom 
the  affidavit  purports  to  be  sworn  is  authorised  to 
administer  oaths  in  New  South  Wales.  Howabd 
V.  Jones 678 

2,  Appeal  from  Chambers — "  Bules    of 

Supreme  Court  18S4,"— Order  LIV.,  r.  24r- 
Time.]  Notice  of  motion,  by  way  of  appeal  from 
a  decision  of  a  judge  in  Chambers,  must  be  made 
within,  eight  days  after  the  decision  appealed 
against.    Cahill  v.  Cahill      -        *        -      65 


PBAOTICB— MNilMMiMiL 

8. OroMS-emaminaUon — SvideuM — Orm^ 

examination  as  to  credit — Oaihs  and  JBmdenee 
Act  1800  {No.  1181),  ss.  9, 12.]  The  defendanU 
were  tried  and  convicted  of  conspiracy.  During 
the  trial  counsel  for  the  prisoner  desiicd  to  cro«- 
examine  a  witness  for  the  prosecution  as  to  cre£t 
by  questions  put  to  show  that  the  witness  had 
prepared '  the  case  for  the  prosecution  (by  the 
Crown),  or  had  prepared  a  statement  in  antici- 
pation of  cross-examination.  The  learned  pre- 
siding judge  held  that  apart  from  the  Oaths  ami 
Evidence  Act,  see.  9,  he  would  have  prevented 
this  cross-eramination,  but  held  that  under  the 
provisions  of  that  Act  he  was  compelled  to  do  so: 
— Heldf  upon  special  case  stated,  that  the  rcfossl 
to  allow  the  questions  to  be  put  in  croes-examina- 
tion  was  not  justified  by  the  Oaths  and  Evidence 
Act  1890,  but  that  the  learned  judge  bad  not 
exceeded  his  discretionary  power  in  disallowing 
this  cross-examination.   B.  v.  Taylob  aus  Clabsb 

[487 

4. Final  judgment — **  Ei^es  of  Supreme 

Court  lSS4k"— Order  XII.,  r.  S—Ordm-  X/F, 
r.  1 — Appearance — Application  for  final  judg- 
ment.] In  an  application  under  Order  XIV.,  r.  1, 
for  final  judgment,  in  order  to  prove  appearance 
on  the  part  of  the  defendant,  it  is  sumdeDt  to 
produce  the  duplicate  memorandum  of  appearance, 
sealed  with  the  seal  of  the  Court,  although  the 
fact  of  appearance  is  not  alleged  in  the  plaintiff '1 
affidavit  in  support  of  the  application.  McNamara 
v.  Clarton  (17  V.L.R.24)  distinguished.  DouoHTT 
«.  COUKSBL 70 

6, J^^i  ^rial  hf — Mode  of  trial — "Mules 

of  the  Supreme  Court  1884"— Orrfer  XXXVI., 
rr.  5  and  6. — Application  to  have  case  tried  if 
jury  J]  The  plaintiff,  who  was  an  architect,  soed 
the  defendant  for  his  commission  on  a  building 
contract.  The  defendant  counterclaimed  for 
negligence,  involving  a  number  of  specified  items 
of  omission  and  defects  in  the  contract  work, 
improper  allowances  to  contractor  for  raising  the 
building, 'and  damages  to  the  building  by  settle- 
ment and  improper  foundation.  The  plaint 
obtained  an  order  exparte  for  the  trial  of  the 
action  with  a  jury: — Meld,  upon  an  application 
by  the  defendant  to  set  aside  the  order,  and  to 
have  the  action  tried  before  a  judge  without  a  jar;, 
that  the  action  came  within  the  terms  of  Order 
XXXVI.,  r.  5,  and  involved  matters  requiring  a 
scientific  and  local  investigation,  and  could  not 
be  conveniently  tried  with  a  jury.  An  order 
obtained  exparte  for  the  trial  of  an  action  witii  a 
jury  is  no  bar  to  an  application  to  have  the  action 
tried  before  a  judge  without  a  jury.  AflKBW  p. 
Stmb 683 

6. Le<»ne  to  proceed — Supreme  Courl  AH 

{No.  1142),  *.  S^—Wilfkl  neglect  of  defendant 
to  appear^  Affidavit,  sufficiency  p/.]  In  sn 
application  under  sec.  86  of  Act  No.  1142  for 
liberty  to  proceed  in  an  action^  the  affidavit  in 
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sii|>port  of  such  application  most  show  circnm- 
stances  and  facts  from  which  a  judge  may  conclude 
that  the  defendant's  omission  to  appear  has  been 
?rilful,  or  that  he  is  living  out  of  the  jurisdiction 
in  order  to  defeat  and  delay  his  creditors.  A  mere 
statement  in  an  affidavit  that  the  defendant  has 
wilfully  neglected  to  appear  to  the  action  is  not 
tuflciemt.    Qmrar  v.  Macabtney      -       -      42 

7.  Orders  to  review — "Supreme   Court 

Act  1891"  {No.  1208),  *.  5  {1)—Juri8dicium  of 
tingle  judge  to  hear  orders  to  review — Local 
Government  Act  1890  {No,  1112),  *.  29^— "local 
Government  Act  1891*'  {No.  1243),  a,  Q^^Bates 
— Becovery  of  arrears  of  rates — Demand  ofpc^' 
ment  of  rates,"]  Oi*der8  to  review  decision  of 
justices  should  be  made  returnable  before  the  Full 
Court,  inasmuch  as  sec.  5  (1)  of  Act  No.  1208, 
giving  jurisdiction  to  a  single  judge  to  hear  orders 
to  review,  applies  only  to  orders  of  courts  of  petty 
sessions.  A  demand  was  made  upon  the  defendant 
by  a  municipal  council,  on  the  21st  March  1891, 
for  payment  of — 
"Rates  for  year  ending  Septem- 
ber 1891  -  -  -  35^.  Os.Od. 
Arrears iOSl,l7s.Qd, 


143Z.  17*.  6d." 
The  arrears  included  rates  for  the  years  1888, 
1889,  and  1890  tSeld,  that  as  the  demand  was 
made  for  the  payment  of  a  bulk  sum,  including  a 
rate  for  a  year  which  could  not  be  recoverable 
either  under  sec.  293  of  Act  No.  1112  or  under 
sec  66  of  Act  No.  1243,  the  demand  was  bad  in 
respect  of  all  the  rates  in  arrear.  Pbesident, 
ETC.,  Shibb  op  Cauleield  V,  Evans  -        -    358 

8.  Originating  summons-— Orders  LTV,, 

r,  24,  LniL,  r,  15,  and  LXIV.,  r.  1— Order  in 
Chambers — Appeal — THme  for  appealing — Exten- 
sion of  time.']  The  time  for  appealing  from  an 
order  in  Chambers  made  upon  an  originating 
summons  is  eight  days : — Semble,  Order  LIV.,  r. 
24,  governs  the  time  for  appealing  from  any  order 
in  Chambers.  Order  LVIII.,  r.  15,  must  not  be 
considered  as  affecting  such  appeals.  Where  the 
time  for  appealing  has  gone  by,  the  Court  will 
not  extend  the  time  under  Order  LXIV.,  r.  7, 
unless  it  is  either  furnished  with  special  reasons 
or  grounds  for  so  doing,  or  arrives  at  the  conclu- 
sion that  it  is  either  necessary  or  highly  expedient 
in  the  interests  of  justice.  Fitzoesald  v.  The 
Trustees  Executors  and  Agency  Company 
LmiTED 621 

9.  Parties — Objection  for  want  of  parties 

— Time  to  take  objection.']  In  an  action  by  a 
remainderman  against  trustees  of  a  will  for 
breach  of  trust  in  handing  over  certain  of  the 
corpus  of  the  property  to  the  tenant  for  life, 
and  improperly  investing  other  portions  of  the 
property,  the  trustees,  by  their  defence,  alleged 
that  the  plaintiff  had  acquiesced  in  the  breach  of 
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trust,  and  also  raised  the  objection  that  the 
tenant  for  life  was  a  necessary  party.  No  steps 
were  taken  by  either  party  as  to  adding  the 
tenant  for  life  as  a  party,  and  at  the  trial  of  the 
action  after  the  evidence  for  the  plaintiff  had 
been  given,  the  defendants'  counsel  raised  the 
objection  that  she  was  a  necessary  party : — Held, 
that  she  was  a  necessary  party ;  but : — Held  also, 
that  the  objection  was  taken  at  the  wrong  time, 
and  that  the  defendants  ought  to  have  taken 
proceedings  either  by  summons  or  motion  before 
trial  to  have  her  added. as  a  party,  and  should  be 
mulcted  in  costs  for  leaving  the  objection  till  the 
last  moment.    Tipping  v.  Richelieu        -    773 

10.  JRefreshers  to  counsel^-"  Bules  qf  the 

Supreme  Court  1884''— Order  LXV,,  r,  27,  sub-r, 
48 — Meaning  of  word  '*  day."]  A  trial  began  on 
a  certain  day  and  was  concluded  on  the  next  day. 
During  the  two  days  the  trial  lasted  for  eight 
hours  and  ten  minutes : — Held,  that  the  taxing 
officer  had  no  discretion  to  allow  a  refresher. 
"  Day "  in  rule  27,  sub-r.  48,  of  Order  LXY., 
means  a  day  of  the  week  or  month,  not  a  day  of 
five  hours.  The  Courier  (1891,  P.,  355)  dissented 
from.    LiNDO  V,  Pressbb         -        -        -    465 

11.  Specially  indorsed  writ — Amendment 

of— "Rules  of  the  Supreme  Court  1884"— 
Order  III.,  r.  Q— Order  IK,  r,  1— Order  XIV,, 
r.  1^  Order  XIX,,  r.  4-- Address  of  plaintiff-- 
Signature,]  A  judge  has  power  to  amend  irregu- 
larities in  a  specially  indorsed  writ,  where  there 
is  nothing  wrong  with  the  special  indorsement 
itself.  Where  a  specially  indorsed  writ  does  not 
set  out  the  plaintiff's  place  of  residence,  this  may 
be  amended,  as  it  is  not  part  of  the  special  indorse- 
ment, but  is  a  mere  irregularity.  A  specially 
indorsed  writ  containing  the  printed  name  of  the 
plaintiff's  solicitors  at  the  foot  of  the  claim  is 
sufficiently  signed  within  the  meaning  of  Qrder 
XIX.,  r.  4.    No  ALL  V,  Billing        -        -    576 

Id,  Specially    indorsed  writ — ApplicO' 

tien  for  judgment — Amendment  of  indorsement 
after  summons  taken  out — "Rules  of  the  Supreme 
Court  18S4>**— Order  IIL,r.Q— Order  XIV.,r.  1,] 
In  order  to  entitle  a  plaintiff  to  enter  final  judg- 
ment under  Oi*der  XIV.,  r.  1,  the  writ  of  summons 
must  be  a  good  specially  indorsed  writ  under 
Order  III.,  r.  6,  at" the  time  when  the  defendant 
entered  his  appearance.  In  an  application  under 
Order  XIV.,  r.  1,  where  the  writ  is  not  specially 
indorsed  at  the  time  of  the  defendant  entering  an 
appearance,  the  Court  has  no  power  to  amend  the 
vmi  for  the  purpose  of  enabling  the  plaintiff  to 
take  advantage  of  the  provisions  of  Oinier  XIV., 
r.  1.     MOOBB  V,  BUSSELL    -  •  -  -     63 

18,  Specially  indorsed  writ — Banker's 

account—"  Rules  of  the  Supreme  Court  1884"— 
Order  III,,  r.  Q— Order  XIV.,  r.  1— Particulars 
— Claim  for   interest.]      When    an   action    is 
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« brought  by  a  banker  to  reoovor  the  amount  of 
an  overdrawn  account  with  interest,  the  particu- 
lars should  set  out  the  time  at  which  the  account 
commenced,  the  rate  at  which  interest  was  charged, 
and  the  manner  in  which  it  was  calculated, 
whether  on  daily  balances  or  otherwise,  and 
whether  with  half-yearly  or  other  rests.  In  such 
a  case,  where  a  claim  is  made  for  interest  from  the 
date  of  the  writ  till  judgment,  the  particulars 
should  show  whether  the  interest  is  demanded  by 
way  of  damages  or  pursuant  to  the  contract 
stated  in  the  indorsement.  A  writ  not  complying 
with  the  above  requirements  cannot  be  held  to  be 
specially  indorsed.  Fbdbbal  Bake  of  Aubtimlia 
V.  B7BKB 300 

14.  Specially  indorsed  writ  —  Demand 

before  action— '*  Mulee  of  the  Supreme  Conrt 
1884"— Ordtfr  JIL,  r.  e—OrderXIF.,rr.  1,  2— 
Application/or  final  judgment — Service  of  exhibite 
referred  to  in  affidavit.^  In  an  application  for 
final  judgment  under  Order  XIV.,  r.  1,  copies 
of  the  exhibits  referred  to  in  an  affidavit  in  support 
of  the  application  should  be  served  on  the  defen- 
dant; but  the  fact  of  non-service  of  such  copies 
is  an  irregularity  only,  and  may  be  cured  by 
granting  an  ac^oumment  for  the  purpose  of 
enabling  the  plaintiff  to  serve  them.  A  writ 
containing  a  manifest  blunder  in  it,  but  other- 
wise specially  indoroed,  does  not  lose  its  character 
of  being  specially  indorsed  by  reason  of  such 
blunder.  In  an  action  by  a  customer  against  a 
bank  for  payment  of  a  current  account,  no 
previous  demand  for  payment  is  necessary  before 
action,  but  the  writ  itself  is  a  sufficient  demand. 

TUNSTALL     BbIOK    AND     POTTBBT    COHFAlfY    V, 

Mbboaktilb  Bane  of  Austbalia  Liicitbd     59 

16.  Specially  indorsed  writ — Interest — 

«'  Mules  of  the  Supreme  Court  1884"— Orrfer  III., 
r.  6 — Order  XIK,  r,  1-^ Application  for  final 
judgment — Promissory  note —  Claim  for  interest — 
Instruments  Act  1890  (No,  1103),  s.  68.]  A 
writ  may  be  specially  indorsed  in  an  action  on 
a  promissory    note,  with  a  claim  for  interest. 

HUICBBBSTONE  V.  MiNOHIN  -  -  -        11 

16.  Specially  indorsed  writ — Interest — 

**  Mules  of  the  Supreme  Court  1804,"— Order  XI F., 
r.  1 — Order  IIL,  r.  6 — Claim  for  interest.']  A 
claim  for  interest  at  a  certain  rate  on  an  over- 
drawn account  cannot  form  the  subject-matter  of 
a  spemlly  indorsed  writ,  where  there  is  no  allega- 
tion that  there  is  a  contract,  express  or  implied, 
to  pay  such  interest  at  that  rate  or  any  other 
specified  rate.  Nbw  Obibntaii  Bane  Cobpoba- 
TION  LnCITBD  V.  Pbtt       -         -         -         -     136 

17.  Specially  indorsed  writ — Interest — 

"  MuUs  of  the  Supreme  Court  1884  "—Order  III, 
r.  6 — Claim  for  interest  under  guarantee — Order 
XIX,,  r,  11 — Bate  of  delivery  on  writ  specially 
indorsed  —  Order    XZX,    r.    4  —  Signature   to 
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pleadings.']  A  daim  for  interest  under  a  griuraiiieo 
providing  for  payment  of  "  usual  rate  of  interest** 
may  be  the  subject-matter  of  a  specially  indorsed 
writ.  A  writ  specially  indorsea  need  not  bav« 
the  word  "  delivered,"  nor  the  date  of  delivery, 
at  the  end  thereof.  A  specially  indorsed  writ 
may  be  signed  in  the  name  of  a  firm  of  solicitora. 
Bane  of  Victobia  v,  Pbbbin   -       -        -    137 

18.  Specially  indorsed  writ — Interest, 

claiitn  for— **  Mules  of  the  Supreme  Court  1884" 
—Order  IIL,  r.  e—OrderXJF.,  r.  1— Claim  for 
interest  onpronUssory  note — Instruments  Act  1890 
(No.  1103),  ss.  58, 201— Supreme  Court  Ad  1890 
(No.  1142),  *.  224,— Order  X/X,  r.  11— Date  of 
delivery  on  writ  specially  indorsed.]  Upon  a  writ 
specially  indorsed  for  the  recovery  of  the  amount 
of  a  promissory  note,  a  claim  was  made  for  interest 
at  the  rate  of  8  per  cent.,  "pursuant  to  the 
Instruments  Act  1890  "  -.—Held,  that  the  writ  was 
specially  indorsed  within  the  meaning  of  Chder  IIL, 
r.  6,  and  that  the  interest  must  be  regarded  as 
liquidated  damages.  A  writ  specially  indorsed 
need  not  have  the  word  "  delivered "  marked  on 
it,  nor  the  date  of  delivery  at  the  end  thereof. 
Danby  v.  Asebw 319 

19.  Specially  indorsed  writ — Interest — 

"  Mules  of  the  Supreme  Court  16S4,"— Order  IIL, 
r.  6 — Order  XIF.,  r.  1.]  An  indorsement  of  a 
claim  for  interest  on  a  writ  of  summons,  where  it 
purports  to  be  a  special  indorsement,  should  show 
that  the  interest  claimed  is  payable  under  an 
agi*eemcnt  or  by  virtue  of  some  Statute.  Sands, 
McDoiroALL  &  Co.  V.  Nind    -        -        -    673 

20.  Specially  indorsed  writ — Interest — 

*'  Mules  of  the  Supreme  Court  1884"— Onfcr  /IT, 
r.  Q— Order  XIF.,  r.  1.]  A  writ  purporting  to 
be  specially  indorsed  contained  a  claim  on  a 
promissory  note,  with  a  claim  for  interest  in  the 
following  form,  "and  also  for  interest  agreed  to 
be  paid  thereon "  : — Held,  that  the  clum  for 
interest  could  not  be  construed  as  a  claim  for 
interest  under  the  Instruments  Act  1890,  and  the 
writ  was  not  specially  indorsed.     Spbbi>  v.  Lyons 

[687 

21.  Summons,  copy  signature  of  judge  to 

be  attached  thereto — Jurisdiction — Second  suuh 
mons  in  same  action — Medial  of  affidavits  in  order 
of  judge — Irregularity — Mes  judicata — Abuse  of 
the  process  of  the  Court.]  A  judge  is  not  deprived, 
by  the  fact  that  a  previous  summons  has  been  taken 
out  to  amend  the  pleadings,  of  jurisdiction  to 
determine  the  subject  matter  of  a  different  sum- 
mons asking  for  a  different  thing  in  the  same 
action.  A  defendant  took  out  a  summons  calling 
upon  the  plaintiff  to  show  cause  why  the  state- 
ment of  claim  should  not  be  struck  out  or  amended 
on  the  ground  that  it  was  embarrassing.  This 
summons  was  dismissed.  The  defendant  after- 
wards took  out  another  summons  to  strike  out  the 
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statement  of  claim  and  dismiss  the  action  on  the 
ground  that  it  was  an  abuse  of  the  process  of  the 
Court,  and  that  the  subject  matter  of  the  action  had 
already  been  decided.  The  judge  in  Chambers 
granted  the  application : — Meld^  on  appeal,  that 
the  judge  had  jurisdiction  to  entertain  the  second 
summons,  and  that  the  order  dismissing  the  action 
was  good.  A  copy  summons  served  on  a  party 
ought  to  be  a  true  copy,  and  if  the  signature  or 
copy  signature  of  the  judge  attached  to  the 
original  summons  does  not  appear  on  the  copy 
served,  that  is  an  irregularity.  Sudduck  t.  Clarke 
(6  A.L.T.  46)  not  followed.  Where  an  order  of  a 
judge  in  Chambers  recites  the  affidavits  filed  by 
the  defendant  but  omits  to  recite  the  affidavits 
filed  by  the  plaintiff  in  answer,  such  omission  con- 
stitutes an  irregularity  merely,  which  may  be  dealt 
with  by  the  Court  when  considering  the  question 
of  costs.  The  plaintiff  by  his  statement  of  claim 
claimed  damages  from  the  defendant  for  having 
uttdred  a  forged  attested  copy  of  a  certain  deed. 
In  a  previous  action  by  the  same  plaintiff  against 
Her  Majesty  and  the  present  defendant  and 
others,  it  had  been  fodun  as  a  fact  by  the  judge 
who  tried  the  action  that  the  plaintiff  was  a  party 
to  the  original  deed,  and  that  the  same  had  been 
signed  by  the  plaintiff: — Held,  that  the  matter 
was  ret  Judicata,  and  that  the  second  action 
should  be  dismissed  as  being  an  abuse  of  the  pro- 
cess  of  the  Court.  Mebbt  v.  Tub  Board  of 
Laitd  ajtd  Wobks 423 

22.  Thirdparty^'*RuU9of  the  Supreme 

Court  les^i"^  Order  XFL,  r.  4S— Third  party, 
application  for  leave  to  join.']  An  application  by 
the  defendant  for  leave  to  bring  in  a  third  party 
should  be  made  upon  notice  to  the  plaintiff,  and 
not    exparte.     Union    I'bvstbb    Company   of 

AVBTBALIA    LiMITBD  V,   WhiTB  -  -        66 

23, A  writ  for  service  out  of  juritdietion 

— Setting  aside  service — Practice — **Bules  of  the 
Supreme  Court  1684,"— Order  XII.,  r.  30— 
Order  LIV.,  r.  10*—  Whether  bjf  motion  or  sum- 
mons.'] An  application  to  set  aside  service  of  a 
writ  out  of  the  jurisdiction  should  be  made  by  way 
of  notice  of  motion  and  not  by  summons.  Order 
LIV.,  r.  10*,  which  provides  that  the  business  to 
be  disposed  of  in  Chambers  shall  consist  of  "  such 
other  matters  as  the  judge  may  think  fit  to  dispose 
of  at  Chambers/*  applies  only  to  matters  as  to 
which  no  other  rule  expressly  provides.  Williaks 
V.  Btxbdbn 488 

Answers  tending  to  criminate  —  Duty    of 

jndge 5 

See  Intbbbogatobibs.    2. 

Appeal    from    County    Court  —  Point    of 

law 414 

See  Affbal  from  County  Coubt.    2. 

-^—  Application  for  payment  into  Court  of  money 
for  investigation  of  petitioner's  case  [131 
See  HuBBAin)  ans  Wifb.    10. 
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Certiorari  taken  away — Effect  of 

See  Cbbtiobabi. 


456 


-  Company — Suit  by  shareholder  on  behalf  of 

himself  and  others — Form  of  suit  543 
See  Company.    8. 

•  County  Court — Judgment  of  judge  read  by 

registrar  —  Expiration  of  term  of 
office  of  judge  -  -  -  -  337 
See  County  Coubt. 

-  Infant  and  guardian — Bight  of  mother  to 

appoint 483 

See  Mabbiagb  Aot. 

-  Interrogatories — Deposit  of  62.  •    460 

See  Intbbbooatobies. 

•  Issue — Amount  of  claim — Increase  in     671 

See  Lands  Compbnsation. 

•  Jury — Application  for — Onus  of  proof  of 

necessity  for  on  applicant  •  -  1 
See  Adicinistbation. 

-  Justices  of  the  peace — Power  to  question 

witnesses  at  close  of  case  -  -  585 
See  Health.    8. 

•  Marriage  Act — Investigation  of  petitioner's 

case 348 

See  Husband  and  Wifb. 

■  New  trial  —  Verdict  against  evidence  — 

Report  of  judge — Testamentary  capa- 
city     45 

See  Nbw  Tbial. 

•  Order  for  general  administration        -    324 

See  Adhinistbation.    2. 

-  Petition   under   Statute  of  Trusts  1864— 

Amending  petition  after  order  made  280 
See  Tbusts  Statute. 

■  Probate  —  Practice — Trial  by  jury — Order 

nisi 502 

See  Pbaotiob  Pbobatb.    7. 

-  Probate  of  will — Full  name  of  attesting 

witness — Alterations  and  obliterations 
See  Pbaotiob  Pbobatb.    8.  [274 

•  Report  of  primary  judge — Court  of  Appeal 

consulting  primary  judge  -  -  45 
See  Nbw  Tbial. 

•  Security  for  costs  of  appeal— Foreigner  493 

See  Sbcubity  fob  Costs. 

-  Service  of  summons — Place  of  business  121 

See  Justices  of  the  Pbacb. 

490 


■  Trial  by  jury — Application  for  - 
See  Husband  and  Wife.    8. 

•  Verdict  against  evidence — Report  of  primary 

judge 

See  Nbw  Tbial. 

•  Water  rates— Recovery  of— Council  suing  in 

its  own  name       ....    JSO 
See  Waxxb  Aoz. 
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PBAOTIOE  PROBATE  —  AdmimriratUm 
and  Probate  Act  1890  {No,  1060),  «.  19,  40,  41, 
42,  45 — Sealing  foreign  prohatee — Caveat — Time 
within  which  caveat  may  he  lodged."]  A  caveat 
had  been  lodged  against  the  affixing  of  the  seal 
of  the  Court  to  a  foreign  probate.  The  rule  nisi 
relating  to  this  caveat  was  dealt  with  by  the 
Court,  and  on  6th  September  judgment  was  de- 
livered, the  order  made  absolute,  and  the  Registrar 
directed  to  affix  the  seal  of  the  Court  to  the 
probate.  Before  this  order  was  drawn  up,  on 
9th  September,  a  second  caveat  was  lodged  against 
the  application  to  affix  the  seal : — Held,  that  as 
the  Court  had  ordered  the  document  to  be  sealed 
on  the  6th  September,  the  second  caveat  was 
lodged  too  late,  and  that  the  Registrar  was  bound 
to  affix  the  s^  in  accordance  with  the  order  of 
the  Court.    In  bb  Bibhof        -        -        -    759 

8.  Affidavit — Description  of  deponent  — 

Judicature  Rules^Order  XXXVIIL,  r.  8— 
Order  LXVUI,  r.  1.]  Though  Order  XXXVIII., 
r.  8,  requiring  that  every  affidavit  shall  state  the 
description  of  the  deponent,  does  not  apply  to 
matters  in  the  probate  jurisdiction,  it  is  advisable 
that  the  description  should  be  stated,  and  the 
Probate  Court  will  require  it.    Ik  bb  Chapuak 

[644 

8. Duplicate  wilU — Evidence  of  identity — 

Alterationt  and  obliterations — Examination  with 
mieroscope — Name  in  full  of  attesting  witness — 
Residence  of  attesting  witness — Solicitor — Solici- 
tor's clerk."]  Where  the  Court  was  asked  to  grant 
probate  of  duplicates  of  a  will  and  three  codicils 
it  refused  to  act  on  the  affidavit  of  one  of  the 
applicants  that  they  were  identical  with  the 
originals  in  England  where  such  applicant  could 
only  have  known  by  information  recdved  from 
England  that  they  were,  but  required  an  affidavit 
from  someone  who  could  speak  of  his  own  personal 
knowledge  either  to  that  fact  or  to  facts  which 
would  go  to  prove  It.  Where  there  are  a  number 
of  alterations  and  obliterations  in  a  will  and  there 
is  no  extrinsic  evidence  to  show  when  they  were 
made,  the  Court  will  allow  the  will  to  be  examined 
bv  some  expert  with  a  microscope  with  the  view 
of  establishing  the  fact  if  possible.  On  an  appli- 
cation for  probate  of  a  will  the  Court  requires  the 
full  name  of  each  attesting  witness  to  be  given, 
and  the  residence  of  each  witness  at  the  time  the 
affidavit  is  sworn,  or  if  that  cannot  be  ascertained 
then  the  last  known  place  of  residence.  The 
evidence  g^ven  should  be  such  as  to  enable  the 
witness  to  be  found  as  easily  and  expeditiously 
as  possible,  even  after  a  lapse  of  years.  A 
solicitor's  place  of  business  is  a  sufficient  descrip- 
tion of  his  residence,  but  the  place  of  business  of 
his  master  is  not  sufficient  in  the  case  of  a 
solicitor's  clerk,  even  though  he  be  employed 
thereat.    In  the  Will  op  Pebbt     -        -    274 

4.  Cfrant  of  administration — Letters  not 

issued  within  three  months — Lapse  of  order — 
Reg.  Oen.,  29rd  June  1873,  r.  13 — Subsequent 
grant."]    Where  administration  of  an  estate  has 


P&ACTIOE  ^BX>BATB-i!omHnued. 

been  granted  and  has  lapsed  under  Beg.  Gen^ 
23rd  June  1878,  r.  13,  because  the  issue  of  letters 
of  administration  has  not  been  procured  within 
three  months  of  the  g^^ant,  letters  of  administia^ 
tion  subsequently  granted  to  a  creditor  need  not 
mention  the  fact  of  the  previous  grant.  Ik  me 
Clohbsst 563 

6. Tntestacg — Next  of  kin — OureUor.] 

Though  the  next  of  kin,  if  a  fit  person,  is  entitled 
to  administration  of  an  intestate's  estate  in  prefer- 
ence to  the  Curator  of  Intestate  Estates,  yet  where 
he  has  requested  the  Curator  to  apply  for  adminis- 
tration, and  the  Curator  has  done  so,  he  cannot 
subsequently  demand  as  of  right  that  the  Cui&tor 
should  be  superseded  and  administration  granted 
to  him.    In  thb  Will  oe  McLtjbb    -        -    643 

6.  Order  nisi — Discovery  of  doettmenis.] 

The  Court  will  not  order  discovery  of  document^ 
pending  the  hearing  of  an  order  nisi  for  adminis* 
tration,  where  the  application  is  made  expeaie. 
In  bb  White 569 

7.  Order  nisi— Trial  by  jury — AppUea- 

tion  for  jury.]  Sec  23  of  the  Adminisfraiion  and 
Pf:obate  Act  1890  (No.  1060),  providing  that  '*if 
any  question  of  fact  shall  arise  in  any  proceeding 
under  this  Part  of  this  Act,  the  Court  may,  if  it 
shall  think  fit,  cause  the  same  to  be  tried  by  a 
jury,"  confers  on  the  Court  a  power  which  may  be 
exercised  at  its  absolute  exclusive  discretion,  and 
gives  no  right  either  expressly  or  impliedly  to  any 
or  all  of  the  parties  to  claim  or  even  to  apply  for 
a  jury  to  try  questions  of  &ct,  hut  the  Court  may 
receive  suggestions  from  the  parties  at  any  time 
for  a  trial  by  jury,  the  most  convenient  time  for 
offering  such  suggestions  being  the  time  when  the 
order  nisi  is  returnable.  In  bb  Towt,  In  bb 
Stvbbook 503 

8.  Probate  Act  1892  (No,  1261)— J»r». 

diction  of  Court  to  grant  probate — No  appUeation 
to  Registrar.]  j^though  the  Court  still  has 
jurisdiction  to  grant  administration  of  an  int-es- 
tate's  estate  where  no  application  has  been  made 
to  the  Registrar  of  Probates  for  that  purpose,  it 
will  decline  to  do  so,  inasmuch  as  otherwise  the 
object  of  the  Act  might  be  defeats  and  the 
imposition  of  the  21.  fee  on  application  to  the 
Registrar  avoided,  nor  will  it  accept  as  a  reason 
for  applying  direct  to  the  Court  the  neoessity  of 
having  to  come  to  the  Court  on  an  application  to 
dispense  with  sureties  to  the  administration  bond 
after  the  Registrar  has  granted  administration, 
and  the  obvious  saving  of  expense  to  the  estate. 
In  bb  Hbthbbinoton      ....    735 

9.  ProbtUe  jurisdiction — Jurisdiction  to 

deal  with  caveats — 15  Viot.,  No.  10— Supreme 
Court  Act  1890  (No.  1142),  ss.  20  and  21— Ad- 
ministration and  Probate  Act  1890  (No.  1060), 
ss.  19,  40,  41,  and  42— Sealing  foreign  probate- 
Preliminaries— Irregularity  cured.]  In  an  appli- 
cation for  sealing  with  the  seal  of  the  Supreme 
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Court  a  copy  of  probate  or  letters  of  administra- 
tion gpranted  in  the  United  Kingdom  or  any  of  the 
Anstralasiftn  colonies  the  production,  Terincation, 
and  deposit  of  the  documents  mentioned  in  sec.  40 
of  the  Administration  and  Probate  Act  1890 
(No.  1060)  are  conditions  precedent  to  the  valid 
sealing  of  the  probate  or  letters  of  administration 
therein  referred  to,  bat  neither  they  nor  the  pay- 
ment of  dnty  under  sec.  43  are  conditions  of  the 
jurisdiction  of  the  Court  to  grant  an  order  ii»#t 
where  a  caveat  against  the  application  has  been 
lodged  under  sec.  41.  The  jurisdiction  of  the 
Court  lA  taken  from  the  old  ecclesiastical  jurisdic- 
tion of  the  Court  in  England,  and  is  conferred  on 
it  by  the  Act  15  Vict.,  No.  10,  now  the  Supreme 
CouH  Act  1890  (No.  1142),  sees.  20  and  21, 
onder  which  caveats  were  one  of  the  means  by 
which  objections  to  probates  or  letters  of  adminis- 
tration might  be  dealt  with;  and  that  method  is 
recognised  in  Sir  Redmond  Barry's  rules,  made 
on  tiie  1st  February  1854,  chap.  8,  r.  9,  and  the 
present  rules.  Sec.  19  of  the  Administration  and 
Probate  Act  1890  amounts  to  an  imperative 
direction  to  a  person  applying  for  an  order  nisi  as 
to  the  materials  that  shall  be  placed  before  the 
Court;  in  case  a  caveat  has  been  lodged,  but  their 
absence,  though  it  amounts  to  a  grave  irregularity, 
does  not  affect  the  Court's  jurisdiction ;  and  where 
their  absence  was  not  brought  before  the  primary 
judge  granting  or  dealing  with  the  order  nisi,  and 
he  made  the  order  absolute,  the  Full  Court,  on 
appeal,  where  the  objection  as  to  their  absence 
was  taken,  cored  the  irregularity  by  ordering  that 
the  seal  of  the  Court  be  affixed  to  the  probate 
upon  all  the  formalities  contained  in  the  Act  being 
complied  with  to  the  satisfaction  of  the  Registrar  of 
Probates.    Iir  the  Will  ob  Bibhof  (No.  2)    793 

10.  WiU— Execution— Attesting  witness 

— Srasure  of  name  of  witness — Re-execution  of 
wll— Intention  to  revoke.']  A  testator  duly  signed 
his  will  in  the  presence  of  Thomas  Considine  and 
Ann  Murphy,  who  duly  signed  their  names  as 
attesting  witnesses.  Ann  Murphy  was  a  daughter 
of  the  testator,  and  a  beneficiary  under  the  will. 
A  few  minutes  after  the  will  had  been  signed 
Mr.  Croker,  the  testator's  medical  attendant, 
came  into  the  room,  and  pointed  out  that  Ann 
Murphy's  being  an  attesting  witness  would  dis- 
qualify her  from  taking  any  interest  under  the 
will,  and  suggested  that  it  should  be  re-executed. 
The  testator  thereupon  acknowledged  his  signa- 
ture, and  Mr.  Croker,  in  his  presence,  and  pre- 
(umably  with  his  approval,  erased  Ann  Murphy's 
signature,  leaving  nothing  more  of  it  than  a  few 
illegible  marks.  He  then  signed  his  own  name  in 
the  presence  of  the  testator  and  of  Mr.  Considine, 
but  Mr.  Considine  did  not  again  sign  as  an  attest- 
ing witness : — Seld,  that  there  was  no  valid  re- 
execution  of  the  will,  as  Mr.  Considine  did  not 
fo-sign  as  attesting  witness: — Held  also,  that 
though  the  erasure  of  the  name  of  one  attesting 
witness  would  revoke  the  will  if  it  was  done  with 


PRA.OTIOE  TTiOBATB—conHnued, 

an  intention  of  revoking  it,  yet  where  it  was  done 
with  no  such  intention  there  was  no  revocation, 
and  the  will  was  accordingly  admitted  to  probate 
as  duly  executed  in  the  presence  of  Thomas 
Considine  and  Ann  Murphy.      In  bb  Mv&phy 

[786 

11. Will — Misnomer  offxecutor — Intent 

ambiguity  —  Evidence  of  testator^s  intention.^ 
Where  there  was  no  Company  exactly  answering 
in  name  to  that  of  a  company  appointed  by  a 
testator  to  be  his  executor,  extrinsic  evidence  of  the 
company  intended  by  the  testator  was  received, 
and  probate  granted  accordingly.  Ik  bb  Maheb  ; 
Ik  bb  LuDWia 519 

12. Will — Testamentcury  capacity — Onus 

of  proof]  The  onus  is  on  the  party  propounding 
a  will  of  satisfying  the  Court  of  the  testamentary 
capacity  of  the  testator.  Where  no  evidence  is 
given  throwing  doubt  upon  the  competency  of  the 
testator,  the  Court  will  be  satisfied  on  proof  of 
due  execution  of  the  will,  as  the  presumption  of 
sanity  arises  from  the  performance  of  an  ap- 
parently rational  act;  but  when  the  sanity  of  the 
testator  is  at  issue,  and  evidence  both  ways  has 
been  given,  the  will  will  not  be  held  valid  merely 
because  the  Court  or  jury  is  not  convinced  that 
the  testator  was  incompetent.  Ik  the  Will  ov 
Kbit 640 

18.  Will  and    codicils— Will  revoking 

previous  wills — Subsequent  codicil  to  prior  will— 
Beviving  of  prior  will.']  A  testatrix  having  made 
a  will  dated  10th  January  1890,  and  subsequently 
a  codicil  thereto,  made  another  will  revoking  all 
other  wills  made  by  her.  Afterwards  she  executed 
a  codicil  making  certain  dispositions  of  her  pro- 
perty, and  not  referring  to  the  second  will  in  any 
way,  but  specially  referring  to  the  will  of  10th 
January  18^,  and  calling  it  a  second  codicil  there- 
to:— Held,  that  the  second  codicil  amounted  to  a 
confirmation  of  the  first  will  and  a  revocation  of 
the  second.    Ik  The  Will  ob  Cbawbobd     612 

14,  WUl  on  several  pages — Execution  on 

first  pag^]  The  testator  filled  up  a  printed  form 
of  will,  the  printed  matter  being  contained  on  the 
first  page  only,  and  signed  his  name  at  the  foot 
of  the  first  page,  at  the  place  prescribed  by  the 
printed  form;  this  execution  was  duly  attested. 
The  disposing  part  of  the  will  on  the  first  page 
ended  in  the  middle  of  a  sentence,  and  this  sen- 
tence was  carried  on  to  a  second  page,  and  further 
testamentary  dispositions  made  on  the  third  and 
fourth  pages.  There  was  no  signature  except 
upon  the  first  page.  Evidence  was  given  by  affi- 
davit as  to  the  history  of  the  actual  making  and 
writing  of  the  will,  showing  clearly  that  the 
testator  treated  the  whole  document  as  his  will 
before  signing: — Held,  that  probate  should  be 
granted  to  the  whole  document.  In  the  Will  of 
White  (12  V.L.R.  293)  foUowed.    Ik  bb  BIahokt 
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P&ESSUBE  BY  O&BDITOR— Fnradnlent 

preference — Knowledge  of  creditor  175 
8eB  InrsoLYXiroY.    2. 

PRIHARY  JUDGE — Court  of  appeal  con- 
gultini?  with — Practice — Report  of  judge 
See  Nbw  Trial.  [45 

PROBATE  "DVTrT—AdmiMelration  and  Pro- 
hale  Act  1890  (No.  1060),  *.  97  (i)  and  (it)— 
Partnership  asset*— Foreign  domiciL  Two  part- 
uers  domiciled  in  England  carried  on  a  partner- 
ship business  in  Victoria,  as  well  as  in  England 
and  other  pUces.  One  of  the  partners  died,  being 
at  the  time  of  his  death  interested  as  a  partner  in 
all  the  partnership  business: — Held,  that  the 
interest  of  the  deceased  partner  in  the  partnership 
in  Victoria  was  liable  to  probate  duty  in  Victoria, 
and  should  be  included  in  the  statement  of  the 
deceased's  estate  filed  by  the  executrix  under  sec. 
97of  ActNo.  1060.    In  eb  Palk    -        -    589 

PROCEEDING  IN  ACTION— Liberty  to 

proceed — Wilful  neglect  of  defendant  to 
appear— Affidavit,  sufficiency  of  -  4? 
See  Pbactiob.    6. 

PROMISSORY  IXOT'E— Notice  of  dishonour 
-^Instruments  Act  1890  (No,  1103),  *.  50.  sub- 
sees,  12,  IS— Banks  and  Currency  Act  1890 
{No,  1164),  ss.  17,  IS— Bank  holidays.^  The 
plaintiff  was  the  holder  of  a  promissory  note 
due  on  Wednesday,  24th  December.  The  note 
was  in  the  hands  of  a  bank  for  collection.  By 
sec.  17  of  the  Banks  and  Currency  Act  1890, 
25th  December  and  26bh  December  are  bank 
holidays.  The  bank  sent  notice  of  dishonour  to 
the  plaintiff,  which  reached  him  ou  Monday,  29th 
December,  and  upon  the  same  day  the  plaintiff 
posted  a  notice  to  the  defendant,  who  resided  in 
a  different  place  to  the  plaintiff : — Seld,  that 
the  notice  of  dishonour  was  sufficient.  Hbndsb- 
SON  V,  HOENB 336 

Action  on— Claim   for    interest — Specially 

indorsed  writ  -  -  -  -  11 
See  Pbactiob.    15. 

Company's  note— Stamping  of  -        -      16 

See  Stamps. 

Signature  by  directors  of  company — Know- 
ledge of  payee  -  -  -  -  675 
See  CoMFAinr.    2. 

PROOF  OP  DEBT — Aasi^ment  of  debt 
after  sequestration — Notice  not  given  to 
debtor  or  assignee  ...  563 
See  Ikbolyevct. 

PROSPECTUS — Misrepresentations  in — Pro- 
visional directors — Delay  -  -  557 
See  Company.    4. 

PTTBLIC  POIiIOY— Refusal  to  produce  docu- 
ment—Head of  department  -  408 
See  Depamation. 


PX7BLI0  PUBPQSES— Land  used  for—Bate 

— ^Valuation — Crown    grant   subject    to 
restrictioni  -        -        -        -      85 

See  Local  OoTEiiNMBifT.    2. 

PUBLIC  SE&VICB—Q^  in  Puhlie  Ser^ 
tfice —  Offence — Mode  of  dealing  wiih —  Officer 
appointed  under  Act  No,  \m—"  The  PubUe 
Service  Act  1883"  (No.  773)— "  2^«  PubUe 
Service  Act  1889"  (No.  1024),  ss.  29  and  30— 
Public  Service  Act  1890  (No.  1133),  ss.  123  and 
124.]  Since  the  passing  of  "  The  Public  Service 
Act  1889"  (No.  1024),  the  offences  with  which 
all  officers  in  the  Public  Service,  whether 
appointed  prior  to  **  The  Public  Sereice  Ad 
1883"  (No.  773)  or  not,  may  be  charged,  and 
the  manner  in  which  they  may  be  dealt  with,  is 
governed  by  sees.  29  and  30  of  that  Act  (No.  1024), 
repeated  in  the  Consolidation  Act  of  1890  (No. 
1133),  sees.  123  and  124.  Bysohall  v.  Ths 
QUBIN 877 

2.  —  Quo  warranto — Officers  in  Public 
Service— Act  No,  160,  *.  21—"  The  Public  Ser- 
vice Act  1883"  (No.  773),  #.  2— Bights  and 
privileffes—Publio  Service  Act  1890  (No.  1183). 
s.  2 —Promotion.']  Sec.  2  of  Act  No.  773  does 
not  preserve  any  right  to  officers  classified  under 
Act  No.  160  so  as  to  entitle  them  to  priority  of 
promotion  as  against  officers  classified  in  the 
same  class  for  the  first  time  under  Act  No.  773. 
OwBN  v.  Ebndall 71 

QUO  WARRANTO— Writ  of— Officers  in 
Public  Service — Promotion  -  -  71 
See  PdBLio  Sbbtiob.    2. 

RAILWAY  CARRIERS— Passenger  puttiof 
his  head  out  of  window — Contribatoiy 

negligence 850 

See  NBGuaBNOB. 

RATES — Crown  grant  subject  to  restrictions- 
Hypothetical  tenant  -  -  •  85 
See  Local  Ooyxbnvekt.    2. 

Recovery  of  arrears — Demand  of  payment 

See  P&ACTIOB.    7.  [358 

— •  Water  rates — Supply  of  water— B^uktaons 

—Effect  of 79 

See  Watbb  Aot.    2. 

RATES  FOR  WATER— Recovery  of  ntet 
— Council  suing  in  its  own  name  •  130 
See  Watbb  Aot. 

REAL  PROPERTY  ACT— Act  1890  (No, 
1136),  s,  19— Statute  of  Limitations— Iniedeeg 
—Death  before  Intestates  Act  1864  (No.  280)— 
Bute  to  administer  goods — AduUnistrcUor  iaJaMg 
possession  of  land —  Trustee  for  heir-at-lam—Land 
remaining  unoccupied.']  If  an  administrator,  who 
has  taken  out  a  rule  to  administer  the  (foods  of 
an  intestate  dying  before  the  Intestates  Act  1884 
(No.  230),  leaving  an  infant  heir,  has  entmd 
into  possession  of  the  real  estate  of  the  intestakb 
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he  most  be  taken  as  having  done  so  as  trustee  for 
the  infant,  so  as  not  to  set  the  Statute  of  lAmita- 
turns  running  against  him  until  such  heir's  death, 
when,  by  virtue  of  sec.  19  of  the  Heal  Property 
Ad  1890  (No.  186),  it  begins  to  run.  The  Statute 
of  Limitationt  does  not  commence  to  run  against 
tile  owner  of  land  merely  because  he  has  not 
taken  possession  thereof,  if  the  land  remains 
unoccupied    Obbgost  v,  Poole.      -        -    356 

BBCOVEBY  OF  LAND— Specially  indorsed 
writ — Attornment        -        -        -    133 

See  MOBTGAGOB  AKD  MOBTGAGEB.     2. 

SSGTIFICATION     OF    BEGISTEB  — 

Shares  held  in  trust  until  transfer — 
Transfer  by  trustee  -  -  -  400 
See  CoiCPANY.    6. 

—  Transfer  of  shares— Discretion  of  directors 
to  assent  to  transfer  >  -  -  442 
See  Company.    5. 

EEGTIFIOATION  OF  WRITTEN  IN- 

STBUMENT— 5/a^«<«  of  Frauds— 
Specific  performance  of  rectified  instru- 
ment   192 

See  Mistake. 

EEFBESHEBS  TO  COUNSEL— Meaning 

of«day" 465 

See  Pbaotioe.    10. 

BBGISTEB  OF  COMPANY— Rectification 
of— Shares  held  in  trust  until  transfer 
See  CoMPANj.    6.  [400 

BEGISTBAB  OF  PROBATES— No  appli- 
cation to — Jarisdiction  of  Court — Practice 
See  Fbaotior  Pbobatb.    8.  [726 

BEGXTLATIONS  UNDER  W  ATEB  ACT 

—Effect  of— Supply  of  water  -  79 
See  Watbb  Act.    2. 

BSPOBT  OF  JUDGE— Appeal  Court  con- 
sulting with — Verdict  against  evidence. 
See  New  Tbial.  [45 

&BGISTBATION  AS  A  PEBIODIOAL 

— Daily  and  weekly  issue     -        -    525 

See  COPTBIGHT. 


JUDICATA— Abuse  of  the  process  of 

the  Court 423 

See  Pbaoticb.    21. 


BESOISSION  OF  CONTBACT— Mutual 
mistake — En*or  in  acreage— Completed 
contract — Compensation  -  -  733 
See  Vbnbob  and  Pubchasbb. 

EBTSOSPECTIVE  BATES- Water  supply 
—Notice  of  supply— Eflect  of  -  76 
See  Watbb  Aot.    2. 
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ROADSIDE  VICTUALLER'S  LICENSE 

— Township 

See  Licensing  Act. 


RULES— Order  III.,  r.  1 
See  Pbaotioe.    19. 


Order  III.,  r.  6 

See  PitACTiOK. 

r.  6 


15. 


See  Pbaoticb.    12. 
r.  6(F.). 

See  MOBTGAGOB  AND  MOBTGAGBB, 


r.6 


See  Pbaoticb.    16. 
r.  6 


See  Pbaoticb.    17. 


r.  6 


See  Pbaoticb.    18. 


r.6 


See  Pbaoticb.    20. 

OrderXIL,  r.  8 
See  Pbaoticb.    4. 


r.  30 


See  Pbaoticb.    23. 


Order  XIV.,  r.  1 
See  Pbaoticb. 


15. 


r.  1 


See  Pbaoticb.    12. 


r.l 


See  Pbaoticb.    4. 


r.l 


See  MOBTGAGOB  AND  MOBTGAGBB, 


r.l 


See  Pbaoticb.    16. 


r.l 


See  Pbaotioe.    13. 


r.  1 


See  Pbaoticb.    18. 


See  Pbaoticb.    19. 


r.l 


See  Pbaoticb.    20. 


rr.  1,2 


See  Pbaoticb.    14. 


r.6 


See  Pbaoticb.    14. 

Order  XVI.,  r.  48     - 
See  Pbaoticb.    22. 
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Order  XIX.,  r.  4 

See  PBAonoE. 


11. 


PT.  4, 11 

See  Pbaotioe.     17. 

r.  11       . 


See  PsACTiOE.    18. 

Order  XXII.,  r.  1     - 

See  Dbpahation.    2. 

Order  XXV.,  r.  5     - 

See  Will.    4. 

Order  XXXI.,  rr.  25,  26    - 

See  Intbbbooatosiss. 

Order  XXXVI.,  rr.  6,  6     - 

See  Paaotioe.    6. 


r.87 


See  ItePAiCATiOK.     2. 

Order  XXXVIII.,  r.  6       - 
See  Pbacticjb. 


r.8 


See  Pbactiob  Pbobatb.    2, 

Order  LIL,  r.  16      - 

See  Tbusts  Statute. 

Order  LIV.,  r.  10* 

See  P&AOTICE.     28. 


■r.  24 


See  Pbaotice.    2. 


-r.24 


See  Pbaotioe.    8. 

Order  LV.,  r  10       - 
See  Admivistbatiok. 


2. 


Order  LVIIL,  p.  16  - 

See  Seoubitt  pob  Costs. 


r.l6 


See  Pbaotice.  8. 

Order  LXIV.,  p.  7  - 

See  Pbaotioe.  8. 

Order  LXV.,  r.  12  - 

See  Costs. 


r.  27,  sub-r.  48 

See  Pbaotioe.    10. 

Order  LXVIII.,  r.  1 

See  Pbaotioe  Pbobate. 


6ALB  BY  AXTGTION^SelUng  aaer 
See  Auction  Sales. 
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•  460 

-  583 

-  3 

-  678 
^  644 

-  280 

-  488 

65 

'  521 

•  324 
493 

-  521 

-  521 

-  706 

-  465 

-  644 
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SALB  OF  LAND — Cancellation  of  contract 
— Re-transfer  of  land  -  -  •  31 
See  Stamps.    2. 

Mutual  mistake — Error  in  acreage — Com- 

pensation     733 

See  YvsfDOR  Am)  Pubohabkb. 

Mutual  mistake — Rectification  of  written 

instrument  ....    X92 

See  Mistake. 

Title — Implied  obligation  to  make  a  good 

title — Conditions  of  sale      •        -    140 
See  Vekdob  and  Pubohabeb.    2. 

SALB   OF    MORTaAaEB    B8TATB— 

Tender  after  sale  -    640 

See  MOBTGAGOB  AKD  MOBTOAGBE. 

SBOUBIT  Y  FOB  COSTS  —  Appeal — 
Practice— **  MuUe  of  the  Supreme  Court  1884" 
—Order  LVIIL,  r.  15.]  Where  an  appellant 
resides  out  of  Victoria,  and  lias  no  assets  in 
Victoria,  and  does  not  prove  that  be  has  assets  in 
his  own  country,  he  may  be  ordered  to  give 
security  for  the  costs  of  the  appeal,  notwith- 
standing the  iact  that  a  judgment  obtained  in 
Victoria  may  be  transferred  to  the  country  of  the 
appellant's  residence,  and  may  be  enforced  thete. 
Bethttne  v.  Pobteous     ....    493 

Company  in  course  of  voluntary  liquidation 

See  COMFANT.     7.  [754 

SBGUBIT Y  FOB  DBBT — ^Act  of  insolvenqr 
— Valuation  of  security  -    688 

See  Inbolyenot.    8. 

SBBVICB  OF  NOTlO^Sealth  Ag^Tml 
See  Health.    2.  [686 

SBBVICB    OF    SUMMONS  — Practice - 

Place  of  business  -         •         -    121 

See  Justioes  of  the  Peaob. 

SBBVIOB  OF  WBIT  OUT  OF  JUBI8- 
DIOTION— Setting     aside— Practice 

as  to 488 

See  Pbaotioe.    23. 

SBTTLBMBNT  ON  MATlBTAaB-Vsm- 

tion  of— Dissolution  of  marriage  -  712 
See  Husband  and  Wife.    9. 

SBTTING  ASIDB  OONTBAOT— Lunatic 

— Unfair  contract  -  -  -  607 
See  Lttnatio. 

SBaUBSTBATION      OF      DBBTOB'S 

BSTATB— Act  of  insolvency— ExecQ- 
tion  levied  by  seizure  •  -  •  688 
See  Insolyenct.    8. 

SHABBHOLDBB,  SUIT  BY— Form  of 
suit— Suing  on  behalf  of  himself  and 
others — Directors  ...  543 
See  CoMPAinr.    8. 
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8HABBS,  FOBFEITTmB  OF— CaUe  made 
by  anqnalified  directors  -  -  155 
S46  Mining  Coufakt. 

SHABES  IN  COMPANY— Bepndiation  of 

— Delay 615 

1^00  CoifFAKT. 

SHBBIFF— Seizure  by  without  sale— Snbse- 
quent  sequestration  -  -  -  404 
See  IHSOLYSKOT.    9. 

SHIP  AND  SHIPPING— JtM  of  lading— 
IHeeharge  of  goods  into  UgUere^Bight  ofnuuter 
or  agent  to  make  eontraet  for  eoneignee^Con- 
tignee— Abandonment,  effect  of  on  right  to  sue-- 
lAgMerman— Common  carriers.']  By  a  clause  in 
a  bill  of  lading  it  was  provided  that  «  Consignees 
or  their  assigns  must  be  ready  to  take  delivery  of 
goods  as  soon  as  the  ship  is  ready  to  discharge 
them,  otherwise  the  master  or  agent  shall  be  at 
Uber^  to  land  and  warehouse  the  goods,  or  dis- 
charge them  into  a  store  ship  or  hulk,  or  into 
lighters,  or  on  a  wharf,  as  customary,  at  the  mer- 
cfiint's  risk  and  expense**:- JSTtfW,  that  under  this 
clause  the  master  or  agent  has  implied  authority 
to  make,  as  the  agent  of  the  consignee,  a  contract 
with  lightermen  for  the  carriage  of  the  goods  from 
the  ship's  side  to  a  safe  and  convenient  place,  and 
that  the  consignee  as  the  undisclosed  principal 
may,  if  he  so  elect,  bring  an  action  in  his  own 
name  upon  such  contract.  Where  goods  have 
been  abandoned  to  the  underwriters,  the  insured 
may  bring  an  action  in  his  own  name  for  the 
benefit  of  the  underwriters  m  respect  of  the  goods. 
A  person  exercising  the  public  employment  <^  a 
lighterman  from  the  anchorage  in  Hobson  s  Kay 
to  the  wharf,  for  all  who  wish  to  employ  him,  is  a 
common  carrier.    Botes  v.  Mobs  aitd  Company 

[235 

Misconduct  of  master — Gross  misconduct 

See  Mabine  Aot.  [55 

SHIBB  OOTJNOIL  — Interest  in  profits— 
Incapacity  of  councillor  -  -  13 
See  Local  Govbbnment. 

SIONATXTKB  TO  WBIT— Specially  in- 
dorsed  writ  —  Signature  of  firm  of 
solicitors  -  -  .  -  -  137 
See  PsAOilOB.     17. 

SLANDBB— Denial  of  liability— Innuendo- 
Payment  into  court  .  -  -  3 
See  Dbtakation.    2. 

SOIilOITOBS— Admission  of— Qualifications 
for  admission  .  -  -  -  215 
See  Lboal  Profession  Pbaotioe. 

SPSOIAIiLY      INDORSED     WBIT  — 

Amendment  of— Irregulnrities      -    576 
See  Pbaotioe.    11. 


SPEOIAIiLY  INDOBSED  WRlT^contd. 

— ^  Attornment — ^Landlord  and  tenant — Final 

judgment 133 

See  MoBTOAOOB  and  Mobtgaqee.    2. 

^^  Banker's  account — Particulars  —  Claim  for 
interest  -----  300 
See  Pbaotioe.    18. 

Claim  for  interest— Pinal  judgment  -    667 

See  Pbaotioe.    20. 

Claim  for  interest  on  promissory  note — 

Liquidated  damages     -        -        -     319 
See  Pbaotioe.    18. 

Final  judgment — Amendment  of  indorse- 
ment after  summons  taken  out  -  63 
See  E*BA0TICB.     12. 

—  Final  judgment — Service  of  exhibits  referred 
to  in  affidavits  -  -  -  -  59 
See  Pbaotioe.    14. 


Interest,  claim  for     - 
See  Pbaotioe.    19. 


673 


^—  Interest,  daim  for— Final  judgment  -    136 
See  Pbaotioe.    16. 


Interest,  claim  for — Quarantee  • 

See  Pbaotioe.    17. 


-    137 


Interest,  claim  for — Promissory  note — Final 

judgment 11 

See  Pbaotioe.    15. 

STAMPS -^<^  No.  1140,  s.  77,  suh-s.  1; 
sec,  1;  sec,  87,  suh-s.  4 — Companies  Act  1890 
(No,  1074),  *.  4S— Promissory  note  made  hg 
company — **  Duly  stamped.^*']  PlaintifiiB  were  the 
endorsees  and  holders  of  a  promissory  note,  dated 
the  1st  of  August  1888,  of  which  the  defendants 
were  the  makers.  The  note  was  made  by  three 
of  its  directors,  for  and  on  behalf  of  the  defen- 
dant company.  The  primary  judge  found  as  facts 
that  the  stamp  appearing  on  the  note  was  affixed 
some  time  before  the  signatures  of  the  three 
directors  were  attached  to  it.  The  signatures 
were  all  completed  before  the  1st  of  September 
1888.  The  stamp  had  been  cancelled  by  the  name 
of  the  defendant  company  being  impressed  across 
it,  and  the  date,  1st  September,  written  on: — 
Held,  ^baX  this  note  being  executed  b^  the  direc- 
tors in  conformity  with  the  powers  given  by  sec. 
48  of  the  Companies  Act  1890,  was  one  executed, 
not  by  three  persons,  but  by  one  person,  viz.,  the 
company,  and  that  the  proper  time  for  affixing  the 
stamp  was  some  time  before,  or  at  the  time  when, 
the  signatures  of  the  three  directors  had  been 
completed: — Held,  that  the  plaintiffs,  having 
proved  that  the  stamp  was  affixed  at  the  proper 
time,  and  that  it  was  affixed  by  the  authority  of 
the  proper  person  (the  company),  were  entitled  to 
assume  the  Ist  of  September  as  the  true  date  of 
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cancellation,  and  had  brought  themselyes  within 
the  second  alternative  of  sec.  77,  anb-sec.  1,  of 
the  Companiet  Act  1890,  which  provides  :  *'  An 
instmment,  the  duty  on  which  is  permitted  or 
required  by  law  to  be  denoted  either  wholly  or 
partly  by  an  adhesiye  stamp  is  not  to  be  deemed 
duly  so  stamped  with  an  adhesiye  stamp  unless  the 
person  required  by  law  to  cancel  such  adhesive 
stamp  cancels  the  same  by  writing  en  or  across 
the  stamp  his  name  or  initials  of  his  firm  together 
with  the  true  date  of  his  so  writing  so  tlmt  the 
stamp  may  be  effectually  cancelled  and  rendered 
incapable  of  being  used  for  any  other  instrument, 
or  unless  it  is  otherwise  proved  thAt  the  stamp 
appearing  on  the  instrument  was  affixed  thereto  at 
the  proper  time": — Meld,  also,  that  the  plaintiffs 
were  protected  by  and  entitled  to  sue  on  the  note 
by  the  provisions  of  see.  87,  sub-sec.  4,  of  the 
Stamps  Act  1890,  which  provides :  "That  if  at 
the  time  when  any  ....  promissory  note 
comes  into  the  hands  of  any  bond  fide  holder 
thereof  there  shall  be  affixed  thereto  a  proper 
adhesive  stamp,  or  stamps  of  sufficient  amount 
effectually  obliterated  and'purporting  and  appear- 
ing to  be  duly  cancelled  such  promissory  note, 
shall  so  far  as  relates  to  such  holder,  be  deemed 
to  be  duly  stamped."  Goldberg  v.  Devlin  (12 
y.L.R.  795),  approved  of.     BurK   on   South 

AUBTAALIA  «.  GiTT  &  COTTSTY  PbOFBBTY  BAKK 

[16 

2.  stamps  Act  1890  {JHo,  1140),  m.  70, 

71,93,  97— Stamp  duty — Canoellaiion  of  contract 
for  sale  of  land — Se-transfer  of  land  to  vendor — 
Sale,']  A  vendor  of  land,  upon  payment  of  a 
certain  sum  by  way  of  deposit,  transferred  the 
land  to  the  purchasers,  who  thereupon  mortgaged 
the  property  to  the  vendor  to  secure  the  balance 
of  the  purchase-money.  It  was  subsequently 
agreed  between  the  parties  that  the  contract 
should  be  cancelled,  and  that  the  vendor  should 
retain  the  amount  of  the  deposit,  and  that  the 
purchasers  should  re-transfer  the  land  to  the 
vendor: — ^0^,  that  no  duty  was  chargeable  upon 
such  re-transfer  to  the  vendor.  Under  sec.  93  of 
Act  No.  1140  the  word  "  sale "  means  a  sale  for 
money.    Ezpabtb  Milleb  aitd  Gbay     •      31 

STATUTE  OF  LIMITATIONS-Intestacy 

— Rule  to  administer — Administrator 
taking  possession  of  land  -  -  356 
See  Rbal  Pbopb&tt  Act. 

STATUTES— Interpretation  of— General  Act 
inconsistent  with  special  Act  -  283 
See  ExPLOBiTBS  Act. 


13  Eliz.,  c.  5     - 

See  Bill  of  Salb. 

•  No.  160,  s.  21  - 

See  Public  Sbbtiob. 


335 


71 


STATUTES— continned, 

No.  868,  8.  46  - 

See  Local  Ooybbiticbkt. 

No.  409,  ss.  54  and  60 

See  Mining  Company. 

No.  506,  8.  64  - 

See  Local  Govbbkkent. 

No.  778,  s.  2    - 

See  Public  Sbbvicb.    2. 

•  No.  812.  ss.  27  (8),  (10),  (18)    - 

See  Land  Act.    2. 


s.  29  - 

See  Land  Act. 

ss.  32,  88, 1 

See  Land  Act. 


168 


-s.  68 


See  Land  Act.    2. 

No.  858,  s.  7    - 

See  ExPLOsiYEs  Act  1886. 

No.  1022 

See  ExPLOSiTBS  Act  1885. 

No.  1024,  ss.  29,  30  - 
See  Public  Sbbtiob. 

No.  1060,  ss.  19,  40,  41,  43  ' 
See  Pbacticb  Pbobatb.    9 

ss.  19.  40,  41,  42,  46 


See  Pbacticb  Pbobatb. 


-8.23 


See  Pbacticb  Pbobatb.    7. 


s.  23  - 


See  Administbation. 


s.  97,  snh-s.  (1),  (11)    - 


See  Pbobatb  Duty. 


■  8.  116 


13 
155 
13 
71 
36 
36 
371 
36 


677 
793 
759 
508 
1 
589 


See  ADiriNiSTBATroN  and  Pbobatb. 


-  No.  1068,  s.  29,  snh-s.  3     - 
See  Building  Socibtt. 


-  No.  1074,  s.  36 
See  Company. 


6. 


•S.48 


See  Stamps. 


•S.68 


See  Company.    7. 


78,  114,,  183-186 


See  Company.    11, 


•s.  124 


See  Company.    12. 


-  397 

-  448 

-  16 

-  754 

-  788 

-  664 
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No.  1074,  8.  164       - 

See  CoMPANT.    9. 


88.  247,  248 


See  Mlning  Gomfant. 


-  8.  800  (6) 


See  MiKiKa  Company. 

No.  1076,  88.  21.  25  - 
See  CoPYBiChHT. 


No.  1078,8.8  . 

See  County  Coubt. 


•  BS.  96, 183 


See  Appxal  pbom  County  Coubt. 


8.184 


See  Appeal  pbom  County  Coubt.    2. 

388 


No.  1087,  8.  38  (1)     - 
See  Employebs  Act. 

No.  1088,  8.  53 

See  Mabinb  Act. 


.53 


See  Mabine  Act.    2. 


No.  1090  .        .        .        . 

See  ExPLOBiYEB  Act  1885. 


No.  1098,  8.  234 
See  Health. 


8. 


ss.  302,  303 

See  Ubai/th.    2. 

No.  1100,  8.  5,  8ub-8.  iv.  (c) 

See  Impbisonment  pob  Debt. 


See  Impbisonment  pob  Debt. 

8.  22,  8ub-8.  (2)  - 
See  Impbisonment  pob  Debt. 


No.  1102,  8.  37 
See  Insolvency. 

8.  37  (v.)    • 


7. 


See  Insolvency.   8. 

8.  37,  8ub-s.  V. 

See  Insolvency.    5. 


8.  37,  8ub-B.  8. 

See  Insolvency.    3. 


8.  37  (viii.) 


See  Insolvency.    4. 


88.  37,  67  (v.),  122 


See  Insolvency.    6. 


8.73 


480 
155 
155 
525 
327 
245 
414 


55 


See  Insolvency.    2. 


585 
626 
495 
202 

198 

777 

688 

570 

35 

788 
684 

175 


BTATTSTBO—eonUnned, 

No.  1102,  88.  76,  77  • 

See  Insolvency.   9. 

No.  1103,  8.  50,  snb-B.  12, 13 

See  Peomissoby  Note. 


8.  132 


See  Instbuments  Act.    2. 


88.  134, 135 


See  Instbuments  Act. 

88. 184, 135 

See  Bill  op  Sale.    2. 


8.208 


See  Instbuments  Act.    8. 


-  8.  210 


See  Mobt&aoob  and'  Mobt&agbb. 

No.  1105,  8.  23,  8ub-B.  (1) 

See  Justices  op  the  Peace. 


8. 147 


See  Impbisonment  fob  Debt. 


No.  1107  ...        - 

See  Land  Tax. 

No.  1109,  88.  9,  30,  31 

See  Lands  Compensation. 

No.  1111,  8.  25 

See  Licensing  Act. 


•  8.  203 


See  Cbetiobari. 

No.  1112,  8.  51 

See  Local  Govebnmbnt. 


88.  246,  248 


See  Local  Govebnment.    2. 


8.293 


See  Pbacticb.    7. 

No.  1116,  88.  3,  4  (2) 

See  Mabbied  Women's  Pbopbbty. 


8.48 


See  Bastabd. 

No.  1118,  8.  11 

See  Medical  Act. 

No.  1120,  88.  301,  303 

See  Mines  Act. 

No.  1126,  Part  IV.  - 

See  Gaming. 


404 

230 

208 

491 

303 

375 

649 

121 

198 

657 

671 

450 

456 

13 

85 

358 

180 

67 

200 


8.  41,  8ub-8.  12     - 

See  Cbiminal  Law.    2. 


No.  1133,  8.  2  - 

See  Public  Sbevicb. 
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No.  1183,  8. 128, 124 

SeeFjTBLio  Sbbyiob. 

No.  1185,  8. 119 

See  NOTIOB  OP  AOTIOK. 

No.  1186,  8. 19 

See  Rbal  Pbopbbtt  Aot. 

No.  1140,  88.  70,  71  - 

See  Stamps.    2. 


INDEX. 


■  8. 77, 8nb-8. 1 


See  Stahps. 


-  8.  87,  8ab-8. 4 


See  Stamps. 


88.93,97    - 


See  Stamps.    2. 

No.  1142,  88.  20,  21  - 

See  Pbaotioe  Pbobatb. 


8.85  - 


See  Pbaotiob.    6. 


8.90  . 


See  Pbaoticb. 


-8.104 


See  IireoLTBNCfT.    9. 


'8.224 


See  Pbaoticb.    18. 

No.  1146,  8.  13,  8ub-B.  2    - 

See  Tbadb  Masks. 

No.  1149,  88. 124,  125, 131 

See  Tbai^sveb  op  Lakd. 

No.  1166,  88. 103, 104 

See  Watbb  Act.    2. 

-  88.  483,  625 


See  Watbb  Aot. 

No.  1169,  8.  24 
See  Will.    5. 

.  No.  1164,  88. 17, 18  - 

See  Pbomissoby  Notb. 

.  No.  1165,  88. 177, 183,  sub-B.  (2) 
See  Mabinb  Aot. 


-8.183 


See  Mabinb  Aot.    2. 

.  No.  1166,  8.  40         . 
See  Mabbiaob  Act. 


8.74  . 


See  HiTSBAiTD  akd  Wipb.    6. 

8.  74  - 

See  Husband  and  Wipe.    7. 


.  74  (a) 


See  Husband  and  Wipb.    3. 


-  8.  74  (a) 


See  Husband  and  Wipb.    2. 


677 

331 

356 

31 

16 

16 

31 

793 

42 

578 

404 

319 

292 

727 

79 

130 

509 

236 

55 

433 

483 

792 

766 

190 

203 


BTATUTJSS—conHnued, 

No.  1166,  8. 74,  8ub-8.  (6)  - 

See  Husband  and  Wifb« 


.74,86 


See  Husband  and  Wm. 


.89 


See  Husband  and  Wifb. 


-8.104 


See  Husband  and  Wipb. 


Ill 


See  Husband  and  Wipb. 


8.  Ill 


See  Husband  and  Wipb. 


■  No.  1181,  88.  9, 12 
See  Pbaoticb. 


3. 


No.  1208,  8.  5  (1)     - 

See  Pbacticb.    7. 

No.  1216,  88. 10  and  11 

See  Legal  Propbssion  Pbaotiob. 

No.  1231,  8.  83,  8iib-8. 1  and  2 

See  Cbiminal  Law.  8. 


•  No.  1243,  8.  66 
See  Pbaoticb. 


7. 


No.  1261 

See  Practice  Pbobatb. 
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4. 

3M 

5. 

646 

9. 

712 

8. 

480 

10. 

131 

848 

497 

358 

^AOTIC 

-    315 

1. 

-    818 

368 

-    786 

8. 


STAYING  PBOOEEDINOS  —  Voluntary 
winding  np — Judgment  recovered  664 
See  Company,    12. 

STBEET — Notice  to  form  and  pave—Contents 

of  notice 585 

See  Health.    8. 


■wm 
781 


STJCOESSION— Alteration  in  law  of- 
made  before  Act  -  -  -  • 
See  Intbstatbs  Act  1864. 

STTBCMONS  —  Copy  8erved  —  Copy  of  jui 
8ignatnre — Irregularity 
See  Pbaoticb.    21. 

Debtor*8  8ammon8 — Schedule  IV.,  Form  I., 

defective 908 

See  Ihpbisonhbnt  pob  Debt.    2. 

Service  of— **  Place  of  bu8ines8"        -    181 

See  JusTiCEfl  op  thb  Pbaob. 

TAXATION  OF  COSTS  — Action  founded 
on  contract  or  tort — Practice  -  705 
See  Costs. 

Official  liquidator — ^Application  by — Notice 

See  Company.    10.  [670 

TESTAHENTABY    CAFAOITT  — New 

trial — Report  of  primary  judge — ^Ver- 
dict again8t  evidence  -  -  -  45 
See  New  Tbl&l. 
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Undue  influence — Onug  of  proof        •    716 

See  Will.    8. 

Undue  influence — Degree  of  soundness  of 

mind  -        -  -        -        -    739 

See  Will.    7. 

THIBB  PARTY— Application  bj  defendant 
to  bring  in — Notice  to  plaintiff  -  66 
See  Paaotiob.    22. 

TIME  —  Appeal    from    decision    of  judge    in 

Chambers 65 

See  Paactiob.    2. 

Computation  of — Time  within  which  petition 

to  be  presented   -        -        -        -     670 
See  Insolybnot.    6. 

Originating  stmmons — Appeal  from  order — 

Extension  of  time        -        -        -    521 
See  PsAOTiCB.    .8. 

TRADE  MARKS— ^c^  1890  (No,  1146), «.  18, 
subs.  2 — lAahility  of  a  corporation  to  he  guilty  of 
offence  under  thU  section — False  trade  description 
applied  to  goods — Meaning  of  goods  for  sale,'] 
Sec.  13  of  the  Trade  Marks  Act  1890  applies  to  a 
corporation,  and  it  may  be  found  guilty  of  the 
oflence  of  unlawfully  having  in  its  possession,  for 
sale,  goods  to  which-  a  false  trade  description  is 
appli^.  Defendants  manufactured  certain  beer  to 
a  customer's  order  and  bottled  it,  aflixing  to  the 
bottles  labels  purchased  by  them  from  the  cus- 
tomer.    The  bottles  were  neither  packed  in  cases 
nor  paid  for  : — Meld^  that  the  defendants  did  not 
thus  irrevocably  appropriate  the  beer,  and  that, 
as  it  was  neither  delivered  to  the  customer  nor 
approved  of  by  him,  the  beer  had  not  been  already  i 
sold,  and  therefore  was  goods  in  the  possession  of  | 
the  defendants  for  sale  witfiin  the  meaning  of 
sub-sec.  2  of  sec.  13  of  the  Trade  Marks  Act  1890.  ' 
Beer  manufactured  in  Colling^ood,  in  Victoria, 
was  exposed  for  sale  in  bottles  bearing  a  label 
inscribed  in  German,  of  which  the  meaning  in 
English  was  **  Export  Brewery  Company,  Munich  ! 
Beer,  best  quality.*'     The  label  also  bore  the  i 
device  of  a  cross  with  the  German  words  meaning  | 
"  trade  mark  "  written  beneath  it,  and  "  specially  ! 
brewed  for  a  hot  climate": — Held,  that    this  \ 
inscription  was  a  false  trade  description  within  j 
the  meaning  of  sub-sec.  2,  sec.  13,  of  the  Trade  ' 
Marks  Act  1890.     A  direction  to  prosecute  is 
sufficient,  although  it  may  not  exactly  correspond 
with  the  information,  if  the  direction  comprises 
the  offence  set  out  in  the  information.    Chsibtib 

«.  FOSTBB  BSBWIHG  Co.  LiXITBD       -  •     292 

TRANSFER  OF  JaUSJ}  —  Discharge  of 
mortgage— Act  No.  1149,  ss.  124,  125,  131— 
Registration  of  discharge — Consent  of  mortgagee 
to  sue,]  A  mortgagor  of  land  under  the  Transfer 
qf  Land  Act  1890  (No.  1149)  who  has  paid  o£P 
the  money  due  under  the  mortgage  and  who  has 
lodged  the  discharge  for  registration  but  has  not 


TRANSFER  OF  JAAJSm—conHnued. 

obtained  registration  thereof,  is  bound  by  sec.  125 
of  the  Act  Ko.  1149  to  obtain  the  written  consent 
of  the  mortgagee  before  he  can  commence  an 
action  in  his  own  name  in  respect  of  which  the 
mortgagee  might  have  sued.    Tatlob  v.  Wolpb 

[727 

TRIAL    BY    JXTRY— Building   contract— 
Exparte  application  for  jury — Trial  by 

judge 583 

See  FsACTiCB.    5. 

Judicial  separation — Application  for  trial 

See  Husband  and  Wifb.    8.         [490 


Probate — Order  fUsi 

See  Pbacticb  Pbobatb. 


-    502 


TRUST  MONEYS— Banking  company— Col- 
lecting rents— Fiduciary  relation  485 
See  Bankbb. 

TRUSTS  STATUTE— PWt7»oii  under 
''Statute  of  Trusts  1864"  (No.  234)— Orciar 
LIL,  r.  16— On  whom  intended  to  serve  petition 
— Amending  petition  offer  order  made— Lunatic 
trustee — Petition  to  appoint  new  trustee — Service 
on  lumUic.]  The  Court  has  power  to  amend  a 
petition  after  an  order  thereon  has  been  made, 
and  wiU,  after  an  order  has  been  made  on  a 
petition,  but  before  the  order  has  been  passed  and 
entered,  add  a  note  to  the  petition  under  Order 
LII.,  r.  16,  in  these  words :— "  It  is  not  intended 
to  serve  any  person  with  a  copy  of  this  petition ;" 
or,  "it  is  intended  to  serve  so  and  so  with  a 
copy  of  this  petition.*'  Upon  a  petition  for  the 
appointment  of  a  new  trustee,  in  place  of  a 
trustee  who  has  become  lunatic,  it  is  not  necessary 
to  serve  the  lunatic  trustee.  In  BB  Spbncbb  ; 
In  bb  Lawson 


UNDUE  INFLUENOE— Testamentary 
capacity  —  Beneficiary  preparing  wiU 
iSfMWiLL.     7.  [739 

Testamentary   capacity  —  Onus    of    proof 

See  Will.    8.  [715 

UNFAIR  OONTRAGT— abetting  aaide— 
Contract  with  lunatic  -  -  •  607 
See  Lunatic. 

UNILATERAL  MISTAKE- Reformation 
of  instrument — Specific  performance  of 
rectified  instrument — Statute  of  Frauds 
See  MiBTAKB.  [192 

VALUATION  OF  RATEABLE  PRO- 
PERTY—  Crown  grant  subject  to 
restrictions — Rates  -  -  -  85 
See  Looal  Gotbbnhbnt.    2. 

VALUATION    OF   SECURITY— Act   of 

insolvency — Execution  levied  by  seizure 
See  iNSOLTBNoy.    8.  [688 
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VEKDOB  AND  TTTRQl^A&BBr-Sale  of 

land — Error  in  acreage — Completed  contract — 
Mutual  mistake — Rescission  of  contract — Com- 
pensation.'] An  agreement  for  the  purchase  and 
Bale  of  two  blocks  of  land  was  eutered  into  for 
1,500/.,  and  not  at  so  much  per  acre  j  but  at  the 
time  of  entering  into  this  agreement  both  vendor 
and  purchaser  believed  the  blocks  contained  one 
hundred  and  twenty-six  acres,  whereas  they  only 
contained  a  little  over  one  hundred  and  twenty 
acres.  A  contract  of  sale  was  drawn  up  by  the 
plaintiflTs  solicitor  stating  the  correct  acreage, 
and  the  solicitor  struck  out  the  usual  compensa- 
tion clause  from  the  form  of  contract  used  because 
the  contract  was  a  lump  sum  contract.  This, 
contract  so  prepared  was  executed,  the  land  con- 
veyed, all  the  purchase  money  paid,  and  the 
purchaser  let  into  possession.  Some  time  after 
the  purchaser  brought  an  action  for  .rescission  of 
the  contract  and  a  return  of  the  purchase  money, 
or  for  compensation  for  the  short  acreage.  There 
was  no  misrepresentation  as  to  the  acreage : — 
Meld,  that  he  was  not  entitled  either  to  rescission 
or  to  compensation : — Semble,  if  the  yendor, 
honestly  believing  that  there  were  one  hundred 
and  twenty-six  acres,  had  so  stated  to  the  pur- 
chaser, and  they  had  both  entered  into  the 
contract  under  that  impression,  the  purchaser, 
after  the  contract  had  been  executed,  the  purchase 
money  paid,  the  land  conveyed  and  possession 
taken,  could  not  have  obtained  any  relief. 
Chbistib  tj.  Whittles     -        -        -        -    733 

2,  Sale  of  land — Title — Implied  obliga- 
tion to  make  a  good  title — Conditions  of  sale — 
Excluding  liability — No  title  to  portion  of  land 
sold— Compensation,']  As  a  geneml  rule,  if  a 
person  sells  real  or  personal  property,  representing 
it  as  his  own,  he  contracts  impliedly,  if  not  ex- 
pressly, that  it  is  his,  and  is  answerable  on  the 
contract  to  the  purchaser,  if  it  turns  out  that  it  is 
not.  But  where  trustees  selling  real  estate  by 
the  conditions  of  sale  provided  that  they  would 
only  enter  into  the  usual  covenant  that  they  had 
not  encumbered  the  property,  and  that  all  deeds 
and  documents  in  their  possession  might  be 
inspected  by  the  purchaser,  but  that  otherwise 
the  whole  burden  and  expense  of  procuring 
evidences  of  title  and  any  abstract  which  he  might 
require  should  rest  upon-  the  purchaser,  and  also 
provided  that  objections  and  requisitions  to  title 
should  be  made  within  a  limited  time,  and  if  not 
so  made  should  be  considered  as  absolutely  waived 
by  the  purchaser,  who  should  be  considered  as 
having  accepted  title  .—Held,  that  the  conditions 
of  sale  amounted  to  an  express  exclusion  of  the 
trustees'  implied  obligation  to  make  a  good  title; 
and  that  a  purchaser,  who,  having  inspected  the 
deeds  and  documents  in  the  vendors'  possession 
and  made  no  objections  to  or  requisitions  on  title, 
and  paid  the  whole  of  the  purchase  money,  was 
therefore  considered  as  having  accepted  title,  and 
was  not  entitled  to  relief  on  the  ground  that  the 
vendors  had  no  title  to  a  portion  of  the  property 


VENDOB  AND  p-OBCHASER— co»^ 

sold,  the  vendors  being  ignorant  of  that  fact  t3l 
after  the  purchase  money  had  been  paid  and  distri- 
buted among  their  cesiuis  que  trust.  Robsbts  r. 
Balfoue  -  -  140 
Re-transfer  to  vendor  after  rancellation  of 

contract  for  sale  -  -         -        31 

See  Stahfs.    2. 

VOLUNTABY  WINDING  UP— Building 

society  —  Judcpmient  aprainst  society  — 
Rights  of  creditor  -  -  -  3^ 
See  Building  Sooibty. 

Petition  for  winding  up  under  supervision — 

Petition  by  liquidator — Practice  -  722 
See  Company.    11. 


Stay  of  proceedings— Sheriff 
See  Company.    12. 


664 


WATEB  A.Q'L—No.  1166,  ss.  483,  525— 
Recovery  of  rates — Right  of  council  or  local 
governing  body  to  sue  in  its  own  ncHue."]  The 
provisions  of  sec.  525  of  Act  No.  1156  which 
empowers  the  local  governing  body  to  appoint  a 
pei-son  to  collect  and  recover  rates  and  charges 
do  not  affect  or  limit  the  right  of  the  local  govern- 
ing body  to  sue  in  its  own  name  under  sec  433 
of  that  Act  for  the-  recovery  of  such  rates. 
Hamilton,  Council  op  Bobough  op,  ».  King 
Sun 130 

2.  No.  1166,    ss.  103,  104  —  5^^— 

Notice,  objections  to — Regulation,  effect  of— 
Supply  of  water  to  district — Retrospective  rateeS] 
Where  notice  has  been  g^ven,  under  sec  K)8  of 
Act  No.  1166,  that  part  of  a  district  has  been 
supplied  with  water,  and  where  a  rate  has  been 
made  by  regulation,  and  such  regulation  has  been 
published  as  provided  by  sec.  104,  such  rate  so 
authorised  has  the  force  of  law.  A  person  rated 
cannot  take  any  objection  as  to  the  tmtb  of  the 
notice  given  under  sec.  103  of  Act  No.  1156,  and 
cannot  adduce  evidence  for  the  purpose  of  showing 
that  no  water  at  all  has  been  in  fact  supplied  to 
any  part  of  the  district.  The  only  objection  open 
to  a  person  rated  is  to  show  that  no  notice  has  in 
fact  been  given.  Notice  may  be  given,  under  sec 
103  of  Act  No.  1166,  so  as  to  make  the  rates 
levied  retrospective.  Ibwin  v.  Thb  Land  Com- 
pany op  Austbalia  Limited  -       -       -      79 

WILL — Charitable  bequest — Charity  ceasing  to 
exist — Cy  pres  doctrine — Lapse — Compromise  for 
benefit  of  charity — Sanction  of  Court.]  Where  a 
testator  makes  a  gift  to  a  particular  charitable 
institution  which  fails  by  reason  of  the  institution 
having  at  the  date  of  his  death  ceased  to  exist, 
the  legacy  will  lapse,  and  will  not  be  administered 
cy  pres,  and  if  it  is  doubtful  whether  the  institu- 
tion has  ceased  to  exist,  the  Court  will  sanction  a 
compromise  made  bona  fide  between  persons  who, 
by  order  of  a  judge,  represent  respectively  the 
institution  and  the  testator's  next  of  kin.  In  thb 
Will  op  Hainbs  ;  Ptnoott  «.  FABBuraTOK  553 
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2.  Construction  of —  Annuity  —  Setting 

mpart  fund  to  ^provide  annuity — Insijfflciency  of 
fund — Annuity  payable  out  of  eorput,}  Where  a 
testator  directs  a  snfficient  sum  to  be  set  apart  in 
order  to  produce  an  annnitj  of  a  specific  amount, 
^rhlch  on  the  death  of  the  annuitant  is  to  fall 
into  the  residuary  estate,  the  annuitant  will  be 
entitled  to  be  paid  out  of  the  corpus  of  the  fund 
set  apart  if  he  does  not  leave  sufficient  assets 
to  produce  income  sufficient  to  meet  the  annuity ; 
but  where  the  fund  set  apart  to  provide  the 
annuity  is  given,  on  the  death  of  the  annuitant, 
over,  and  does  not  fall  into  the  residue,  the 
annuitant  is  entitled  only  to  the  income  that  that 
fond  produces.  Tbubtbes  Exeoutobs  akd 
Agkkoy  CoKPAiTY  Limited  «.  Dihook    -    729 

8. Conttruotion — Oift  to  individuals  or  a 

ehusJ]  A  testator  devised  his  residuary  estate  to 
trustees  upon  trust  to  divide  the  same  equally 
between  A  and  B,  his  brothers ;  C,  his  sister ;  and 
the  children  of  A  by  his  first  wife;  so  that  each 
of  his  brothers,  his  sister,  and  the  children  of  A 
should  take  an  equal  share  of  the  residuary  estate. 
A  died  in  the  testator's  lifetime : — Seld,  that  this 
was  a  gift  to  a  class,  and  not  to  individuals,  and 
that  there  was  no  intestacy  as  to  A's  share,  but 
that  it  was  divisible  among  the  other  residuary 
legatees.  In  re  Chaplin's  Trusts  (33  L.J.  Ch. 
183)  dissented  from.  Trubtbss  Exbcutobs  and 
Agbkct  Comfaky  V,  MoDoKALD     •        -    572 

4- Construction  of  ^Trusts  of  will — Legal 

estate— Order  XXV,,  r,  5.  Where  the  contest 
on  the  construction  of  a  will  was  as  to  who  was 
entitled  to  the  legal  estate,  and  there  were  no 
trusts  to  be  declared,  the  Court  of  Chancery 
before  the  Judicature  Act  left  the  parties  to 
their  remedy  in  an  action  of  ejectment  or  tres- 
pass, and  this  is  not  altered  by  the  Judicature 
Act,  or  by  Order  XXV.,  r.  6 ;  nor  is  the  matter 
different  where  the  person  entitled  to  the  legal 
estate  is  also  entitled  to  the  beneficial  interest. 
Gehkxll  o.  Gbickbll    ....    332 

5. Construction  of^WilU  Act  1890  (No. 

1169),  *.  24 — Devise  of  land^ Devise  of  real 
estate  in  a  particular  place — Leasehold  estate  in 
such  place,"]  A  testator  having  freehold  land  and 
leasehold  land  at  Coburg  devised  all  his  "real 
estate  at  Coburg":— JST^W,  that,  there  being  no 
contrary  intention  on  the  face  of  the  will,  such 
devise  carried  the  leashold  land  as  well  as  the 
freehold.   Hbstbb  v,  Thb  'Pbubtees  Exeoutobs 

AlTD  AOBNCT  COHPAITY  LlKITED        •  -      509 

6.  Executors — Direction  to  sell  and  con- 
vert within  twelve  months — Postponement  of  sale 
by  Court."]  A  testator  by  his  will  directed  his 
executors  to  sell  and  convert  into  money  his 
real,  and  such  part  of  his  personal,  estate  as  should 
not  consist  of  money,  within  a  period  of  twelve 
months  after  his  decease,  and  invest  the  proceeds 
as  therein  mentioned,  and  pay  the  income  to  his 


WTLL— continued, 

wife  for  life,  and  on  her  death  to  his  children 
(several  of  whom  ware  infants)  until  the  youngest 
should  attain  twenty-one,  and  then  to  divide  the 
principal  among  them.  The  executors  renounced 
probate,  and  administration  c,t.a,  was  granted  to 
the  plaintiff  company.  The  debts,  funeral,  and 
testamentary  expenses  had  been  paid,  and  the 
principal  part  of  the  property  unsold  consisted 
of  a  large  number  of  shares  in  a  limited  liability 
company.  The  plaintiff  company,  just  within 
twelve  months  oi  the  testator's  deatii,  brought 
an  action,  alleging  that  the  company  in  which 
these  shares  were  was  a  substantial  and  solvent 
-one,  with  good  prospects,  and  paying  dividends; 
that  the  market  for  the  shares  was,  and  had  been 
since  the  testator's  death,  very  bad,  but  that  it 
was  not  likely  to  become  lower,  and  that  there 
was  a  good  prospect  of  their  being  able  to  sell  the 
shares  at  a  good  price  within  one  or  two  years, 
and  the  defendants  had  requested  the  plaintiff  to 
postpone  selling  the  shares.  The  adult  bene- 
ficiaries admitted  these  allegations,  the  infiints 
putting  in  the  usual  defence,  and  the  Court  made 
an  order  allowing  eighteen  months  within  which 
to  sell  at  a  fixed  price,  without  prejudice  to  an 
application  by  any  of  the  parties  for  a  f\irther 
postponement.  Natiokjll  Tbustbes  ExsoirroBS 
Ain>  AoBNOY  Company  Limited  v.  Johnson 

[386 

7.  Testamentary  capacity —  Undue  influence — 
Benefleiary  preparing  will — Onus  of  proof ^^ 
Degree  of  soundnees  of  mind,]  The  fact  that  a 
person  who  prepared  a  will,  under  which  he  takes 
a  benefit,  was  not  seeking  to  benefit  himself  per- 
sonally so  much  as  his  Church,  does  not  relieve 
him  from  the  obligation  cast  upon  him  on  pro- 
pounding the  will  of  satisfying  the  Court  that 
no  undue  mfluence  was  used  to  procure  the  will. 
The  highest  degree  of  soundness  of  mind  is 
required  in  order  to  constitute  capacity  to  make 
a  testamentary  disposition  of  property,  inasmuch 
as  a  testator  must  be  able  to  reflect  upon  the 
claims  of  the  several  persons  who  by  nature  or 
through  other  circumstances  may  be  supposed  to 
have  claims  on  his  bounty,  and  of  properly  con- 
sidering them,  and  to  determine  in  what  propor- 
tions his  property  shall  be  divided  amongst  the 
claimants.    In  be  Walsh        -        -        -    739 

8.  Testamentary  capacity — Undue  if^u* 

ence  and  mental  imbecilify — Onus  of  proqf.] 
Where  a  will  was  prepared  by  a  solicitor  and  his 
clerk  for  a  man  who  at  the  time  of  giving  instruc- 
tions and  at  the  time  of  executing  it  appeared 
to  them  perfectly  competent  to  make  a  wUl,  and 
on  whose  evidence  in  support  of  the  will  if  stand- 
ing alone  the  Court  would  undoubtedly  have 
acted,  but  who,  other  evidence  showed,  had  from 
long  continuous  drinking  become  partly  imbecile, 
and  who  had  been  influenced  in  the  making  of 
the  will  by  the  executor  and  sole  beneficiary 
and   his  wife,  the  judge  refused  to  admit  the 
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WILL — continued. 

document  to  probate  on  the  gi'ound  that  the 
eiecutor  had  failed  to  satisfy  the  onus  cast  on  him 
of  removing  from  the  judge's  mind  the  \mpres8ion 
of  unfftir  dealing  to  be  gathered  from  the  whole 
of  the  evidence.    In  be  Whitb        -        -    716 

Codicil— Will  revoking  previous  will — Sub- 

sequent codicil  to  prior  will  -     513 

See  Pbactiojb  Peobatb.    13. 

Construction  of— Will  made  before  **  Intes- 

tates Act  1864>"  -        -         -         -     781 

See  INTB8TA.TB3  AcT  1864. 

Duplicate    wills— Evidence    of    identity— 

Alterations  and  obliterations  -  274 
See  Pbaotiob  Pbobatb.    3. 

Execution  on  first  page— Will  on  several 

pages 483 

See  Pbactiob  Pbobatb.     14. 

Execution  of— Attesting   witness — Erasure 

of  name  of  witness  -  -  ■  786 
See  Pbactiob  Pbobatb.    10. 

Misnomer  of  executor — Latent  ambigfuity — 

Evidence  of  testator's  intention  -  619 
See  Pbactiob  Pbobatb.    11. 

Testamentary  capacity — Onus  of  proof  640 

See  Pbactiob  Pbobatb.    12. 

WINDING  UP— Official  liquidator— Applica- 
tion to  tax  costs— Notice  -  670 
See  Company.    10. 

Stay  of  proceedings — Judgment  recovered. 

5«e  Company.    12.  [664 

Voluntary     winding     up  —  Petition      by 

liquidator  for  winding  up  under  super- 
vision— Practice  •  -  -  -  723 
See  Company.    11. 

WITNESS — Competent  witness  —  Refusal    to 

to  hear 432 

See  Mabine  Act.    2. 


WOBDS— "  By  descent " 

See  Intebtatbs  Act  18G4. 


"Day"    - 

See  Pbaoticb.    10. 

"Duly  stamped" 

See  Stamps. 

"  Lands  Department " 

See  Land  Act. 


781 
465 
16 
371 
200 


"Oculist"         .... 
See  Mbdical  Act. 

"Premises" 685 

See  Health.    3. 

31 

-    777 

684 

450 


"Sale" 

See  Stamps.    2. 

"  Secured  debt "        .        -        - 

See  Insolvency.    7. 

"Secured  debt" 

See  Insolvency.    6. 

"  Township  "    - 

See  Licensing  Act. 

WBIT — Service  of  out  of  jurisdiction — Setting 
aside  service  of  writ — Motion  -  488 
See  Practice.    23. 

Specially  indorsed— Amendment  of  irregu- 

larities in 676 

See  Pbaoticb.    11. 

Specially  indorsed— Banker's  account    200 

See  Pbaotioe.     13. 

Specially  indorsed— Claim  for  interest    673 

See  Pbactiob.    19. 

Specially  indorsed— Claim  for  interest   667 

See  Pbaoticb.    20. 

Specially    indorsed — Interest,  claim   for— 

Promissory  note— Liquidated  damages 
See  Pbaoticb.    18.  [319 
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